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��� $SSHOODQW��3DWULFLD�6LPPRQV��SUR�VH��DSSHDOV�DQ�RUGHU�RI�WKH�&RXUW�RI

&RPPRQ� 3OHDV� RI� /DFNDZDQQD� &RXQW\� WKDW� GHQLHG� KHU� 3HWLWLRQ� WR� 2SHQ

DQG�RU�6WULNH� -XGJPHQW� DQG�KHU� 3HWLWLRQ� WR� )LOH� &RPSODLQW� 1XQF� 3UR� 7XQF�

:H�DIILUP�

��� 7KH�IDFWV��DV�IRXQG�E\�WKH�WULDO�FRXUW��DUH�DV�IROORZV�

7KH� 3ODLQWLII�� 3DWULFLD� 6LPPRQV�� LQVWLWXWHG� VXLW� DJDLQVW�
DPRQJ� RWKHUV�� WKH� 'HIHQGDQW�� .DWKU\Q� /XDOOHQ�� LQ� D� 'LVWULFW
-XVWLFH� &RXUW�� � $IWHU� KHDULQJ�� WKH� 'LVWULFW� -XVWLFH� HQWHUHG
MXGJPHQW�LQ�IDYRU�RI�WKH�3ODLQWLII�DQG�DJDLQVW�WKH�'HIHQGDQWV�LQ
WKH�DPRXQW�RI�����������

7KH�'HIHQGDQW��.DWKU\Q�/XDOOHQ��ILOHG�D�WLPHO\�DSSHDO�ZLWK
WKLV� &RXUW� RQ� -XQH� ��� ������ � &RXQVHO� IRU� WKLV� 'HIHQGDQW
DWWHPSWHG� WR� VHUYH� WKH� QRWLFH� RI� DSSHDO� DQG� SUDHFLSH� WR� ILOH
FRPSODLQW� RQ� WKH� 3ODLQWLII� E\� FHUWLILHG� PDLO�� � $WWDFKHG� WR� WKH
DSSHDO� QRWLFH� ZHUH� UHFHLSWV� IRU� FHUWLILHG� PDLO� GDWHG� -XQH� ���
������RQH�IRU�WKH�'LVWULFW�-XVWLFH�DQG�RQH�IRU�WKH�3ODLQWLII�DORQJ
ZLWK�WKH�SURRI�RI�VHUYLFH�FRPSOHWHG�E\�WKH�'HIHQGDQW¶V�FRXQVHO�
7KH�UHFRUG�LQGLFDWHV�WKDW�WKH�SRVW�RIILFH�ZDV�XQVXFFHVVIXO�LQ�LWV
DWWHPSWV� WR� GHOLYHU� WKLV� 1RWLFH� RI� $SSHDO� DQG� 3UDHFLSH� RQ� WKH
3ODLQWLII�DQG�WKH�FHUWLILHG�OHWWHU�ZDV�UHWXUQHG�
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&RXQVHO� IRU� WKH� 'HIHQGDQW� WKHQ� ILOHG� D� 1RWLFH� WR� (QWHU
'HIDXOW� -XGJPHQW� RQ� -XO\� ��� �����ZLWK� D� FHUWLILFDWH� RI� VHUYLFH
LQGLFDWLQJ� WKDW� WKH� QRWLFH� ZDV� VHQW� E\� FHUWLILHG� PDLO� WR� WKH
3ODLQWLII�RQ� -XO\���������� �$WWDFKHG� WR�WKLV�FHUWLILFDWH�RI� VHUYLFH
ZDV�D�UHFHLSW�IRU�FHUWLILHG�PDLO�ZLWK�WKH�SRVW�RIILFH¶V�GDWH�VWDPS�
7KH�UHFRUG��RQFH�DJDLQ��LQGLFDWHV�WKDW�WKH�QRWLFH�ZDV�UHWXUQHG�RQ
-XO\���������� WR� WKH� 3RVW�2IILFH� XQFODLPHG�� �'HIDXOW� -XGJPHQW
ZDV�HQWHUHG�DJDLQVW�WKH�'HIHQGDQW�>VLF@�RQ�-XO\������������7KH
3ODLQWLII�GLG�UHFHLYH�D�FRS\�RI�VDLG�MXGJPHQW�DQG�ILOHG�D�SHWLWLRQ
WR�VWULNH�DQG�RU�RSHQ�MXGJPHQW�RQ�-XO\������������2Q�WKH�VDPH
GDWH��WKH�3ODLQWLII�ILOHG�D�SHWLWLRQ�WR�DOORZ�KHU�WR�ILOH�WKH�FRPSODLQW
QXQF�SUR�WXQF�

$W�WKH�KHDULQJ�EHIRUH�WKLV�&RXUW��WKH�3ODLQWLII�WHVWLILHG�WKDW
VKH�QHYHU�UHFHLYHG�WKH�DIRUHVDLG�QRWLFHV�DQG�VWDWHG�WKDW�VKH�ZDV
HLWKHU� RQ� YDFDWLRQ� RU� KHU� RIILFH� ZDV� FORVHG� ZKHQ� VHUYLFH� ZDV
DWWHPSWHG�

7ULDO�&RXUW�2SLQLRQ�� ��������� DW� ����� � 7KH� WULDO� FRXUW� IRXQG� WKDW� $SSHOODQW

DYRLGHG�VHUYLFH�E\�PDLO�E\�IDLOLQJ�WR�UHVSRQG�WR�WKH�QRWLFHV�JLYHQ�E\�WKH�SRVW

RIILFH� UHJDUGLQJ� FHUWLILHG� PDLO�� � 7KH� WULDO� FRXUW�� WKXV�� GHQLHG� $SSHOODQW¶V

3HWLWLRQ�WR�2SHQ�DQG�RU�6WULNH�-XGJPHQW�DQG�KHU�3HWLWLRQ�WR�ILOH�D�FRPSODLQW

1XQF�3UR�7XQF���7KLV�DSSHDO�IROORZHG�

��� $SSHOODQW�UDLVHV�VHYHQ�����LVVXHV�RQ�DSSHDO�

�� 'LG� WKH� ORZHU� FRXUW� HUURU� >VLF@� LQ� ODZ� DQG�RU� DEXVH� LWV
GLVFUHWLRQ� E\� QRW� RSHQLQJ� WKH� MXGJPHQW� DQG� VWULNLQJ� VDPH
IURP�WKH�UHFRUG"

�� 'LG� $SSHOODQW� SURYH� DW� WULDO�� E\� D� SUHSRQGHUDQFH� RI� WKH
HYLGHQFH� WKDW� $SSHOOHH¶V� 1RWLFH� RI� $SSHDO�� DQG� 3UDHFLSH� WR
(QWHU�-XGJPHQW�ZDV�QRW�UHFHLYHG��WKHUHE\�UHTXLULQJ�WKH�FRXUW
WR�VWULNH�WKH�MXGJPHQW�HQWHUHG�E\�1RQ�3URV"

�� 'LG�WKH�WULDO�FRXUW�KDYH�SHUVRQDO�MXULVGLFWLRQ�RYHU�$SSHOODQW"

�� 'LG� WKH� $SSHOOHHV� HIIHFWLYHO\� VHUYH� WKH� $SSHOODQW� ZLWK� WKHLU
1RWLFH�RI�$SSHDO"



-��6��������

�

�� 6KRXOG� WKH� -XGJPHQW� HQWHUHG� 1RQ� 3URV�� DJDLQVW� WKH
$SSHOODQW��RQ�-XO\����������EH�RSHQHG��DQG�VWULFNHQ�IURP�WKH
UHFRUG"

�� 6KRXOG� WKH�$SSHOODQW� EH� DOORZHG� WR� ILOH� KHU�&RPSODLQW��1XQF
3UR�7XQF"

�� 6KRXOG�WKH�$SSHOOHHV�ORVH�WKHLU�ULJKW�WR�$SSHDO"

$SSHOODQW¶V�%ULHI�DW�����:H�ZLOO�WUHDW�WKHVH�LVVXHV�DV�RQH�RI�ZKHWKHU�WKH�WULDO

FRXUW� SURSHUO\� GHQLHG� $SSHOODQW¶V� 3HWLWLRQ� WR�2SHQ� DQG�RU� 6WULNH� -XGJPHQW

DQG� 3HWLWLRQ� WR� )LOH� &RPSODLQW� 1XQF� 3UR� 7XQF�� � )LUVW�� KRZHYHU�� ZH� ZLOO

DGGUHVV�$SSHOODQW¶V�DVVHUWLRQ�WKDW�VHUYLFH�ZDV�LPSURSHU��

��� $SSHOODQW�FRPSODLQV�WKDW�WKH�FRXUW�ODFNHG�SHUVRQDO�MXULVGLFWLRQ�WR�HQWHU

D�MXGJPHQW�EHFDXVH�VKH�ZDV�QHYHU�QRWLILHG�RI�WKH�SURFHHGLQJV���7R�JUDQW�D

SHWLWLRQ�WR�VWULNH�D�MXGJPHQW�EDVHG�RQ�LPSURSHU�VHUYLFH��ZH�PXVW�EH�XQDEOH

WR�ILQG�SURSHU�VHUYLFH��UHYLHZLQJ�RQO\�WKH�UHFRUG�DV�LW�H[LVWHG�ZKHQ�MXGJPHQW

ZDV� HQWHUHG�� � 'XEUH\� Y�� ,]DJXLUUH�� ���� $��G� ������ ����� �3D�� 6XSHU�

������� � ,I� YDOLG� VHUYLFH� KDV� QRW� EHHQ� PDGH�� MXGJPHQW� VKRXOG� EH� RSHQHG

EHFDXVH� WKH� FRXUW� KDV� QR� MXULVGLFWLRQ� RYHU� WKH� GHIHQGDQW� DQG� LV� ZLWKRXW

SRZHU�WR�HQWHU�MXGJPHQW���&LQWDV�&RUS��Y��/HH¶V�&OHDQLQJ�6HUYLFHV��,QF��

���� 3D�� ���� ���� ���� $��G� ����� ���� �������� � 7KH� IDFW� RI� VHUYLFH� LV� WKH

LPSRUWDQW� WKLQJ� LQ� GHWHUPLQLQJ� MXULVGLFWLRQ�� ³SURRI� RI� VHUYLFH� PD\� EH

GHIHFWLYH�RU�HYHQ�ODFNLQJ��EXW�LI�WKH�IDFW�RI�VHUYLFH�LV�HVWDEOLVKHG�MXULVGLFWLRQ

����������������������������������
�� �:KHUH�D�SDUW\�VHHNLQJ� WR�RSHQ� MXGJPHQW� DVVHUWV� WKDW� VHUYLFH�ZDV� LPSURSHU�� WKH� FRXUW
PXVW�DGGUHVV�WKLV�LVVXH�ILUVW��EHIRUH�FRQVLGHULQJ�DQ\�RWKHU�IDFWRUV���&LQWDV�&RUS��Y��/HH¶V
&OHDQLQJ�6HUYLFHV��,QF�������3D��������������$��G�����������������
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FDQQRW� EH� TXHVWLRQHG�´� � ,G�� DW� ���� ���� $��G� DW� ���� �TXRWLQJ

&RPPRQZHDOWK�H[�UHO��0F.LQQH\�Y��0F.LQQH\������3D���������$��G����

��������

��� 7KH�WULDO�FRXUW�UHOLHG�XSRQ�FRXQW\�FDVH�ODZ�DQG�IRXQG�WKDW�WKH�DWWHPSW

DW� VHUYLFH� ZDV� VXIILFLHQW� WR� PHHW� WKH� UHTXLUHPHQWV� RI� 3D�5�&�3�'�-�� �����

7KLV�UXOH�VWDWHV��LQ�SHUWLQHQW�SDUW�

$� 7KH� DSSHOODQW� VKDOO� E\� SHUVRQDO� VHUYLFH� RU� E\� FHUWLILHG� RU
UHJLVWHUHG�PDLO� VHUYH�D�FRS\�RI�KLV�QRWLFH�RI�DSSHDO�XSRQ� WKH
DSSHOOHH� DQG� XSRQ� WKH� GLVWULFW� MXVWLFH� LQ� ZKRVH� RIILFH� WKH
MXGJPHQW�ZDV�UHQGHUHG���,I�UHTXLUHG�E\�5XOH�����%�WR�UHTXHVW
D�UXOH�XSRQ�WKH�DSSHOOHH�WR�ILOH�D�FRPSODLQW��KH�VKDOO�DOVR�VHUYH
WKH� UXOH�E\�SHUVRQDO� VHUYLFH�RU�E\�FHUWLILHG� RU� UHJLVWHUHG�PDLO
XSRQ�WKH�DSSHOOHH���7KH�DGGUHVV�RI�WKH�DSSHOOHH�IRU�WKH�SXUSRVH
RI�VHUYLFH�VKDOO�EH�KLV�DGGUHVV�DV�OLVWHG�RQ�WKH�FRPSODLQW�IRUP
ILOHG� LQ� WKH� RIILFH� RI� WKH� GLVWULFW� MXVWLFH� RU� DV� RWKHUZLVH
DSSHDULQJ�LQ�WKH�UHFRUGV�RI�WKDW�RIILFH���,I�WKH�DSSHOOHH�KDV�DQ
DWWRUQH\� RI� UHFRUG� QDPHG� LQ� WKH� FRPSODLQW� IRUP� ILOHG� LQ� WKH
RIILFH�RI�WKH�GLVWULFW�MXVWLFH��WKH�VHUYLFH�XSRQ�WKH�DSSHOOHH�PD\
EH� PDGH� XSRQ� WKH� DWWRUQH\� RI� UHFRUG� LQVWHDG� RI� XSRQ� WKH
DSSHOOHH�SHUVRQDOO\�

%� 7KH�DSSHOODQW�VKDOO�ILOH�ZLWK�WKH�SURWKRQRWDU\�SURRI�RI�VHUYLFH
RI�FRSLHV�RI�KLV�QRWLFH�RI�DSSHDO��DQG�SURRI�RI�VHUYLFH�RI�D�UXOH
XSRQ� WKH� DSSHOOHH� WR� ILOH� D� FRPSODLQW� LI� UHTXLUHG� WR� UHTXHVW
VXFK�D� UXOH� E\�5XOH�����%��ZLWKLQ� WHQ� ����� GD\V� DIWHU� ILOLQJ
WKH�QRWLFH�RI�DSSHDO�

��� 5XOH� ����� GRHV� QRW� UHTXLUH� SURRI� RI� DFWXDO� UHFHLSW� RI� QRWLFH�

3D�5�&�3�'�-�����������������7KH�5XOH�PHUHO\�UHTXLUHV�PDLOLQJ�WR�EH�FHUWLILHG

RU�UHJLVWHUHG�PDLO�ZLWK�SURRI�RI�VDLG�PDLOLQJ�WR�EH�ILOHG����,G�

����������������������������������
�� � 7KLV� FRQFOXVLRQ� VHHPV� FRXQWHULQWXLWLYH� WR� RXU� WUDGLWLRQDO� QRWLRQV� RI� GXH� SURFHVV� DQG
DGHTXDWH�QRWLFH��KRZHYHU��LW�LV�EROVWHUHG�E\�WKH�GHILQLWLRQ�RI�³VHUYLFH´�XQGHU�3D�5�&�3�'�-�
���������UHTXLULQJ�PHUH�PDLOLQJ�RI�QRWLFH��DQG�WKH�FRPPHQW�RI�3D�5�&�3�'�-������������7KH
FRPPHQW�SURYLGHV�WKDW�³SURRI�RI�VHUYLFH´�PHDQV�PHUHO\�D�VWDWHPHQW�WKDW�VHUYLFH�ZDV�PDGH
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��� 7KH� UHFRUG� UHYHDOV� WKDW� $SSHOOHH� SUHVHQWHG� SURRI� WKDW� WZR� VHSDUDWH

PDLOLQJV�ZHUH�PDGH�WR�$SSHOODQW��RQH�RQ�-XQH����������DQG�DQRWKHU�RQ�-XO\

����������1�7������������DW���������'RFNHW�(QWU\�1R����DQG�1R������7KH�-XQH

���� ����� FHUWLILHG� OHWWHU� FRQWDLQHG� WKH� QRWLFH� RI� DSSHDO� DQG� UXOH� WR� ILOH

FRPSODLQW�� � ,G�� � 7KH� -XO\� ��� ����� FHUWLILHG� OHWWHU� FRQWDLQHG� D� QRWLFH� RI

SUDHFLSH� WR� HQWHU� MXGJPHQW� RI� QRQ� SURV�� � ,G�� � (DFK� UHFHLSW� IRU� WKH� WZR

FHUWLILHG�OHWWHUV�ZDV�PDUNHG�DQG�HQWHUHG�DV�DQ�H[KLELW�DW�WKH�KHDULQJ���1�7��

���������DW����������7KH�UHFRUG�UHYHDOV�WKDW�ERWK�QRWLFHV�ZHUH�UHWXUQHG�WR

$SSHOOHH¶V�FRXQVHO�ZLWK�WKH�QRWDWLRQ�³XQFODLPHG�´��,G��DW����������

��� 7KH� UHFRUG� DOVR� UHYHDOV� WKH� IROORZLQJ�� $SSHOODQW� XVHG� KHU� RIILFH

DGGUHVV�RQ�WKH�FRPSODLQW�WR�LQLWLDWH�WKLV�DFWLRQ��EXW�ZKHQ�WKH�VDPH�DGGUHVV

ZDV� XVHG� E\� $SSHOOHH� WR� DSSHDO� WKH� GLVWULFW� MXVWLFH¶V� MXGJPHQW�� $SSHOODQW

DUJXHG�WKDW�$SSHOOHH�VKRXOG�KDYH�VHQW�QRWLFH�WR�KHU�UHVLGHQFH�DQG�REWDLQHG

SURRI�RI�PDLOLQJ���,G��DW���������� �$SSHOOHH�DVNHG�WKH�HTXLW\�FRXUW�WR�WDNH

MXGLFLDO�QRWLFH�RI� WKH�GRFNHW� HQWULHV� WKDW� FRQWDLQHG� FHUWLILHG� UHFHLSWV� RI� WKH

-XQH����������DQG�-XO\���������QRWLFHV���,G��DW���������$SSHOODQW�IDLOHG�WR

FODLP� WKH� FHUWLILHG� OHWWHUV� DIWHU� VL[� ���� DWWHPSWV� DW� GHOLYHU\�ZHUH�PDGH� RQ

-XQH�����-XQH�����-XO\����-XO\����-XO\����DQG�-XO\����RI��������,G��DW��������

8SRQ�UHYLHZ�RI�WKH�UHFRUG��VHUYLFH�XSRQ�$SSHOODQW�ZDV�SURSHUO\�DWWHPSWHG�

�������������������������������������������������������������������������������������������������������������
DQG�WKDW�WKH�SURRI�LV�WKH�VHQGHU¶V�UHFHLSW�� �7KH�FRPPHQW�WR� WKH� UXOH�H[SOLFLWO\� VWDWHV�WKDW
³>W@KHUH�LV�QR�UHWXUQ�UHFHLSW�UHTXLUHPHQW�IRU�FHUWLILHG�RU�UHJLVWHUHG�PDLO�´
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$SSHOODQW¶V� FODLP� WKDW� WKH� HTXLW\� FRXUW� KDG� QR� MXULVGLFWLRQ� WR� HQWHU� WKH

MXGJPHQW�IDLOV�

��� :H� QRZ� DGGUHVV� WKH� PHULWV� RI� $SSHOODQW¶V� SHWLWLRQ� WR� RSHQ� DQG�RU

VWULNH�WKH�MXGJPHQW�RI�QRQ�SURV���$�SHWLWLRQ�WR�RSHQ�D�MXGJPHQW�LV�DQ�DSSHDO

WR� WKH�HTXLWDEOH�SRZHUV�RI� WKH�FRXUW�� �&LQWDV������3D�� DW� ���� ����$��G�DW

������$�UHTXHVW�WR�RSHQ�D�MXGJPHQW�RI�QRQ�SURV�LV�E\�ZD\�RI�JUDFH�DQG�QRW

RI�ULJKW��DQG�DEVHQW�D�PDQLIHVW�DEXVH�RI�GLVFUHWLRQ��WKH�WULDO�FRXUW¶V�GHFLVLRQ

RQ�VXFK�D�SHWLWLRQ�ZLOO�QRW�EH�GLVWXUEHG�RQ�DSSHDO���0DF.LQWRVK�+HPSKLOO

,QWHUQDWLRQDO�� ,QF��Y��*XOI�	�:HVWHUQ�� ,QF��� ����$��G������������ �3D�

6XSHU��������

���� %HIRUH� D� SHWLWLRQ� WR� RSHQ� D� MXGJPHQW� RI� QRQ� SURV� PD\� EH� JUDQWHG�

WKUHH�IDFWRUV�PXVW�EH�SUHVHQW������WKH�PRYLQJ�SDUW\�PXVW�SURPSWO\�ILOH�WKH

UHTXHVW� IRU� UHOLHI�� ��� WKH� PRYLQJ� SDUW\� PXVW� SUHVHQW� D� UHDVRQDEOH

H[SODQDWLRQ�RU�H[FXVH�IRU�WKH�GHIDXOW�RU�GHOD\�WKDW�SUHFLSLWDWHG�WKH�QRQ�SURV�

DQG� ��� WKH� PRYLQJ� SDUW\� PXVW� HVWDEOLVK� WKDW� WKHUH� DUH� VXIILFLHQW� IDFWV� WR

VXSSRUW� WKH� SDUW\¶V� FDXVH� RI� DFWLRQ�� � 3D�5�&LY�3�� �����E��� �0DF.LQWRVK�

+HPSKLOO������$��G�DW���������� �7KH� WULDO� FRXUW�� DV� IDFW� ILQGHU�� LV� IUHH� WR

DVVHVV� WKH� FUHGLELOLW\� RI� ZLWQHVVHV� DQG� WR� DFFHSW� RU� UHMHFW� WHVWLPRQ\

SUHVHQWHG���7HUOHWVN\�Y��3UXGHQWLDO�3URSHUW\�DQG�&DVXDOW\�,QV��&R������

$��G�����������3D��6XSHU����������,W�LV�QRW�WKH�UROH�RI�DQ�DSSHOODWH�FRXUW�WR

SDVV� RQ� WKH� FUHGLELOLW\� RI� ZLWQHVVHV� RU� WR� DFW� DV� WKH� WULHU� RI� IDFW�� DQG� DQ
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DSSHOODWH� FRXUW�ZLOO� QRW� VXEVWLWXWH� LWV� MXGJPHQW� IRU� WKDW� RI� WKH� IDFW� ILQGHU�

/XGPHU�Y��1HUQEHUJ������$��G�����������3D��6XSHU��������

���� 7KH�FDVH�RI�6NODU�Y��+DUOH\VYLOOH�,QVXUDQFH�&R�������3D����������

$��G�������������LV�IDFWXDOO\�VLPLODU�DQG�LQVWUXFWLYH�KHUH���,Q�6NODU��D�SUR

VH�OLWLJDQW�ZDV�VXEMHFW�WR�D�MXGJPHQW�RI�QRQ�SURV�EHFDXVH�VKH�FODLPHG�VKH

KDG�QRW�UHFHLYHG�QRWLFH�RI�WULDO���7KH�QRWLFHV�KDG�QRWDWLRQV�E\�WKH�SRVW�RIILFH

WKDW�WKH�PDLO�KDG�EHHQ�XQFODLPHG���7KH�6XSUHPH�&RXUW�DIILUPHG�WKLV�&RXUW¶V

DIILUPDQFH�RI�WKH�WULDO�FRXUW¶V�ILQGLQJ�WKDW�6NODU�ODFNHG�D�UHDVRQDEOH�H[FXVH

IRU�KHU�IDLOXUH�WR�DFW���7KH�6XSUHPH�&RXUW�VWDWHG�

>$@SSHOODQW� ZDV� QRW� RQO\� D� OLWLJDQW� LQ� D� FDVH� SHQGLQJ� LQ
FRPPRQ�SOHDV�FRXUW�� VKH�ZDV� WKH�SODLQWLII�� � ,Q�YLHZ�RI� WKH�IDFW
WKDW� VHUYLFH� RI� DOO� OHJDO� SDSHUV� LQ� D� FDVH� RWKHU� WKDQ� RULJLQDO
SURFHVV�FDQ�EH�PDGH�XSRQ�D�SUR�VH�SDUW\�E\�PDLO�DW�KLV�RU�KHU
UHVLGHQFH� RU� ODVW� NQRZQ� DGGUHVV�� VHH� 3D�5�&�3�� ����D����� DQG
�����LW�ZDV�REYLRXVO\�LQFXPEHQW�XSRQ�DSSHOODQW�WR�NHHS�WKH�FRXUW
DQG�RSSRVLQJ�FRXQVHO�DSSULVHG�RI�KHU�DGGUHVV�� �7KDW�KHU� IDLOXUH
WR� GR� VR� UHVXOWHG� LQ� KHU� IDLOXUH� WR� UHFHLYH� DFWXDO� QRWLFH� RI� KHU
RZQ� WULDO� VKRXOG� QRW� UHTXLUH� WKH� DGYHUVH� SDUW\� WR� WDNH
H[WUDRUGLQDU\�VWHSV�LQ�RUGHU�WR�VHFXUH�KHU�SUHVHQFH���$SSHOODQW
V
IDXOW� LQ� WKLV� UHVSHFW� YLWLDWHV� WKH� H[FXVDELOLW\� RI� KHU� IDLOXUH� WR
DWWHQG�KHU�RZQ�WULDO���$�SHWLWLRQ�WR�RSHQ�RU�VWULNH�D�MXGJPHQW�LV
DGGUHVVHG� WR� D� FRXUW
V� HTXLWDEOH� SRZHUV�� � +XWFKLVRQ� Y�
+XWFKLVRQ�� VXSUD�� � 7KH� ORZHU� FRXUWV� HYLGHQWO\� EHOLHYHG� WKDW
DSSHOODQW
V�RZQ�QHJOHFW�ZDV� WKH�XQGHUO\LQJ�FDXVH�RI�KHU� IDLOXUH
WR�UHFHLYH�DFWXDO�QRWLFH�RI�WKH�WULDO���:H�DJUHH�

,G�������3D��DW����������$��G�DW������

���� +HUH�� WKH� UHFRUG� UHYHDOV� WKDW� $SSHOODQW� IDLOV� WR� HVWDEOLVK� WKH� VHFRQG

IDFWRU�� �:H�GR�QRWH�WKDW�VKH�HVWDEOLVKHV�WKH�ILUVW�DQG�WKLUG� IDFWRUV�� IRU� VKH

KDV�SURYLGHG�SURRI�RI�WLPHO\�ILOLQJ�RI�KHU�SHWLWLRQV�DQG�SURRI�RI�D�PHULWRULRXV

FODLP�� � 1�7��� ��������� DW� ������� � 5HJDUGLQJ� WKH� VHFRQG� IDFWRU�� WKH
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XQUHDVRQDEOH� RU� LQH[FXVDEOH� GHOD\� HOHPHQW�� $SSHOODQW� WHVWLILHG� WKDW� VKH

QHYHU�UHFHLYHG�DQ\�QRWLFH����$SSHOODQW�WHVWLILHG�WKDW�VKH�ZDV�QRW�LQ�KHU�RIILFH

RQ�HLWKHU�-XO\���������RU�-XO\���������� WR� UHFHLYH�FHUWLILHG� OHWWHUV�EHFDXVH

VKH�ZDV�RQ�YDFDWLRQ�RU�KHU�RIILFH�ZDV�FORVHG���1�7������������DW�����������

7KH�UHFRUG�UHYHDOV�WKDW�QR�RWKHU�H[FXVH�RU�UHDVRQ�ZDV�JLYHQ�E\�$SSHOODQW�IRU

KHU� IDLOXUH� WR� WLPHO\� ILOH� KHU� FRPSODLQW�� � 7KH� WULDO� FRXUW�� VLWWLQJ� LQ� HTXLW\�

GHWHUPLQHG�

7KH� 3ODLQWLII� >$SSHOODQW@� DYRLGHG� VHUYLFH� E\� PDLO� E\� IDLOLQJ� WR
UHVSRQG�WR�WKH�QRWLFHV�JLYHQ�WR�KHU�E\�WKH�SRVW�RIILFH�UHJDUGLQJ
FHUWLILHG�PDLO�� �:H� EHOLHYH� WR� JUDQW� WKH� 3ODLQWLII¶V� >$SSHOODQW¶V@
UHTXHVW�WR�RSHQ�MXGJPHQW�ZRXOG�EH�LQHTXLWDEOH�VLQFH�KHU�IDLOXUH
WR�ILOH�D�FRPSODLQW�ZDV�GXH�VROHO\�WR�KHU�DYRLGDQFH�RI�VHUYLFH�

7ULDO�&RXUW�2SLQLRQ�����������DW���

���� 8SRQ�UHYLHZ�RI�WKH�UHFRUG��$SSHOODQW�IDLOHG�WR�GHPRQVWUDWH�WKDW�WKHUH

ZDV�D�UHDVRQDEOH�H[SODQDWLRQ�RU�OHJLWLPDWH�H[FXVH�IRU�WKH�GHOD\�LQ�ILOLQJ�KHU

FRPSODLQW�� � $FFRUGLQJO\�� ZH� DIILUP� WKH� RUGHU� RI� WKH� WULDO� FRXUW� GHQ\LQJ

$SSHOODQW¶V�3HWLWLRQ�WR�2SHQ�DQG�RU�6WULNH�-XGJPHQW�DQG�GHQ\LQJ�KHU�3HWLWLRQ

WR�)LOH�&RPSODLQW�1XQF�3UR�7XQF�

���� 2UGHU�DIILUPHG�

����������������������������������
���7KH�UHFRUG��DV�HDUOLHU�LQGLFDWHG��UHYHDOV�WKDW�$SSHOOHH�SUHVHQWHG�SURRI�WKDW�WZR�VHSDUDWH
PDLOLQJV�ZHUH�PDGH�WR�$SSHOODQW��RQH�RQ�-XQH����������DQG�DQRWKHU�RQ�-XO\�����������1�7��
���������DW��������


