
-��6��������

&20021:($/7+�2)�3(116</9$1,$� �
�

,1�7+(�683(5,25�&2857�2)
3(116</9$1,$

$SSHOOHH �
�

9� �
�

5$<021'�:,//,$0�3$5.(5� �
�

$SSHOODQW � 1R�������3KLODGHOSKLD�����

$SSHDO�IURP�WKH�-XGJPHQW�RI�6HQWHQFH�'DWHG
6HSWHPEHU�����������,Q�WKH�&RXUW�RI�&RPPRQ

3OHDV�RI�&KHVWHU�&RXQW\��&ULPLQDO
1R�������±��

%()25(� -2+1621��-2<&(�DQG�%(&.��--�

23,1,21�%<�%(&.��-�� ),/('���2FWREHU���������

,Q� WKLV� GLUHFW� DSSHDO� ZH� DUH� DVNHG� WR� DGGUHVV� WKH

FRQVWLWXWLRQDOLW\� RI� D� UHFLGLYLVW� VWDWXWH�� ��� 3D�&�6�$�� �� �����

³6HQWHQFHV� IRU� VHFRQG� DQG� VXEVHTXHQW� RIIHQVHV�´� DV� DSSOLHG� WR� WKH

IDFWV� RI� WKLV� FDVH�� � $SSHOODQW� ZDV� FRQYLFWHG� RI� D� WKLUG� UREEHU\� DQG

VHQWHQFHG�WR�WZHQW\�ILYH�WR�ILIW\�\HDUV¶�LPSULVRQPHQW���,Q�EULQJLQJ�WKLV

FKDOOHQJH�KH�DUJXHV� WKDW� KLV� VHQWHQFH�DPRXQWV� WR� FUXHO� DQG�XQXVXDO

SXQLVKPHQW�LQ�YLRODWLRQ�RI�WKH�HLJKWK�DPHQGPHQW�WR�WKH�8QLWHG�6WDWHV

&RQVWLWXWLRQ� DQG� $UWLFOH� ,�� VHFWLRQ� ��� RI� WKH� &RQVWLWXWLRQ� RI

3HQQV\OYDQLD���)LQGLQJ�QR�FRQVWLWXWLRQDO�IDXOW��ZH�DIILUP�
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$� MXU\� FRQYLFWHG� DSSHOODQW� RI� UREEHU\��� WKHIW�� UHFHLYLQJ� VWROHQ

SURSHUW\�� VLPSOH� DVVDXOW�� DQG� WHUURULVWLF� WKUHDWV�� � � $SSHOODQW� ZDV

VHQWHQFHG�XQGHU�WKH�UHFLGLYLVW�SURYLVLRQ�RI����3D�&�6�$���������D�����

DQG�UHFHLYHG�WKH�PDQGDWRU\�PLQLPXP�VHQWHQFH�RI�WZHQW\�ILYH�WR�ILIW\

\HDUV���7KH�SHUWLQHQW�ODQJXDJH�RI�WKH�VWDWXWH�LQ�LVVXH�UHDGV�

�D� 0DQGDWRU\�VHQWHQFH��

���� $Q\� SHUVRQ� ZKR� LV� FRQYLFWHG� LQ� DQ\� FRXUW� RI� WKLV
&RPPRQZHDOWK�RI�D�FULPH�RI�YLROHQFH�VKDOO�� LI�DW�WKH�WLPH
RI� WKH� FRPPLVVLRQ� RI� WKH� FXUUHQW� RIIHQVH� WKH� SHUVRQ� KDG
SUHYLRXVO\� EHHQ� FRQYLFWHG� RI� D� FULPH�RI� YLROHQFH� DQG� KDV
QRW� UHEXWWHG� WKH�SUHVXPSWLRQ�RI� KLJK�GDQJHURXV� RIIHQGHU
DV�SURYLGHG�LQ�VXEVHFWLRQ��F���EH�VHQWHQFHG�WR�D�PLQLPXP
VHQWHQFH�RI�DW�OHDVW�WHQ�\HDUV�RI�WRWDO�FRQILQHPHQW«�
����:KHUH�WKH�SHUVRQ�KDG�DW�WKH�WLPH�RI�WKH�FRPPLVVLRQ�RI
WKH� FXUUHQW� RIIHQVH� SUHYLRXVO\� EHHQ� FRQYLFWHG� RI� WZR� RU
PRUH� VXFK� FULPHV� RI� YLROHQFH� DULVLQJ� IURP� VHSDUDWH
FULPLQDO� WUDQVDFWLRQV�� WKH� SHUVRQ� VKDOO� EH� VHQWHQFHG� WR� D
PLQLPXP� VHQWHQFH� RI� DW� OHDVW� ��� \HDUV� RI� WRWDO
FRQILQHPHQW�� QRWZLWKVWDQGLQJ� DQ\� RWKHU� SURYLVLRQ� RI� WKLV
VWDWXWH� RU� RWKHU� VWDWXWH� WR� WKH� FRQWUDU\�� � 3URRI� WKDW� WKH
RIIHQGHU� UHFHLYHG� QRWLFH� RI� RU� RWKHUZLVH� NQHZ� RU� VKRXOG
KDYH�NQRZQ�RI�WKH�SHQDOWLHV�XQGHU�WKLV�SDUDJUDSK�VKDOO�QRW
EH� UHTXLUHG�� � 8SRQ� FRQYLFWLRQ� IRU� D� WKLUG� RU� VXEVHTXHQW
FULPH�RI�YLROHQFH� WKH� FRXUW�PD\�� LI� LW� GHWHUPLQHV� WKDW� ��
\HDUV� RI� WRWDO� FRQILQHPHQW� LV� LQVXIILFLHQW� WR� SURWHFW� WKH
SXEOLF� VDIHW\�� VHQWHQFH� WKH� RIIHQGHU� WR� OLIH� LPSULVRQPHQW
ZLWKRXW�SDUROH�

�D����0DQGDWRU\�PD[LPXP��$Q�RIIHQGHU�VHQWHQFHG�WR�D
PDQGDWRU\�PLQLPXP�VHQWHQFH�XQGHU� WKLV� VHFWLRQ� VKDOO� EH
VHQWHQFHG� WR� D� PD[LPXP� VHQWHQFH� HTXDO� WR� WZLFH� WKH
PDQGDWRU\�PLQLPXP�VHQWHQFH��QRWZLWKVWDQGLQJ����3D�&�6�
��������UHODWLQJ�WR�VHQWHQFH�RI�LPSULVRQPHQW�IRU�IHORQ\��RU
DQ\� RWKHU� SURYLVLRQ� RI� WKLV� WLWOH� RU� RWKHU� VWDWXWH� WR� WKH
FRQWUDU\�

����������������������������������
�����3D�&�6�$���������D��
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�J��'HILQLWLRQ��$V�XVHG�LQ�WKLV�VHFWLRQ��WKH�WHUP�³FULPH�RI
YLROHQFH´� PHDQV�������UREEHU\� DV� GHILQHG� LQ� ��� 3D�&�6�
�������D�����L���LL�� RU� �LLL�� �UHODWLQJ� WR� UREEHU\��������RU� DQ
HTXLYDOHQW�FULPH�LQ�DQRWKHU�MXULVGLFWLRQ�

� 7KH�HYHQWV�XQGHUO\LQJ�WKLV�FRQYLFWLRQ�DQG�DSSHDO�DUH�DV�IROORZV�

$SSHOODQW� HQWHUHG� WKH� 3KRHQL[YLOOH� )HGHUDO� 6DYLQJV� %DQN� LQ� &KHVWHU

&RXQW\�DQG�KHOG�XS�RQH�RI�WKH�WHOOHUV���.HHSLQJ�RQH�KDQG�EHQHDWK�KLV

MDFNHW�DV�LI�KH�ZHUH�FDUU\LQJ�D�ILUHDUP��KH�RUGHUHG�WKH�WHOOHU�WR�KDQG

RYHU� PRQH\�� LQGLFDWHG� WKDW� KH� KDG� D� JXQ�� DQG� VWDWHG� WKDW� QR� RQH

ZRXOG�JHW�KXUW�LI�VKH�FRPSOLHG�ZLWK�KLV�RUGHU���6KH�WHVWLILHG�DW�WULDO�WKDW

VKH�ZDV�WHUULILHG�E\�WKH�WKUHDW��DQG�KDQGHG�RYHU�DSSUR[LPDWHO\�������

7KH� DFFRVWHG� WHOOHU�� D� VHFRQG� WHOOHU�� DQG� DQRWKHU� ZLWQHVV� ZKR� VDZ

DSSHOODQW�VKRUWO\�DIWHU�KH�OHIW�WKH�EDQN�LGHQWLILHG�DSSHOODQW�DV�WKH�PDQ

ZKR�KHOG�XS�WKH�EDQN���$�SROLFH�RIILFHU�DUUHVWHG�DSSHOODQW�DQG�DQRWKHU

GHIHQGDQW�D�OLWWOH�ODWHU�RQ�D�EXV�QHDU�.LQJ�RI�3UXVVLD�3OD]D���$W�WKH�WLPH

RI�KLV�DUUHVW�DSSHOODQW�KDG��������LQ�KLV�SRVVHVVLRQ���7KHVH�IDFWV�OHG

WKH�MXU\�WR�ILQG�DSSHOODQW�JXLOW\�RI�UREEHU\�DV�GHILQHG�LQ����3D�&�6�$�

�������D�����LL��� WKDW� LV�� LQ� WKH� FRXUVH� RI� FRPPLWWLQJ� D� WKHIW� KH� KDG

WKUHDWHQHG� RU� LQWHQWLRQDOO\� SXW� DQRWKHU� LQ� IHDU� RI� LPPHGLDWH� VHULRXV

ERGLO\�LQMXU\�

$W�WKH�WLPH�RI�VHQWHQFLQJ��DSSHOODQW¶V�FRXQVHO�VWLSXODWHG�WKDW� LQ

�����DSSHOODQW�ZDV�FRQYLFWHG�RI�UREEHU\�LQ�2NODKRPD�DQG�LQ������KH

SOHDGHG�JXLOW\�WR�DUPHG�UREEHU\��XQGHU����3D�&�6�$���������D�����LL�
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LQ� &KHVWHU� &RXQW\��� � � %RWK� RI� WKHVH� FULPHV� RI� YLROHQFH� PDNH� WKH

UHFLGLYLVW�VWDWXWH�LQ�LVVXH����������DSSOLFDEOH�WR�DSSHOODQW�

2Q� DSSHDO� DSSHOODQW� DUJXHV� WKDW� KLV� VHQWHQFH� LV

XQFRQVWLWXWLRQDOO\� GLVSURSRUWLRQDWH� WR� WKH� FULPH�� � +H� PDLQWDLQV� WKH

UREEHU\� GRHV� QRW� MXVWLI\� VXFK� D� ORQJ� VHQWHQFH� EHFDXVH� RI� LWV� QRQ�

YLROHQW�QDWXUH���+H�SRLQWV�RXW�WKDW�KH�GLG�QRW�YLVLEO\�SRVVHVV�D�ILUHDUP

DQG�KH�GLG�QRW�SK\VLFDOO\�KDUP�QRU�DWWHPSW�WR�KDUP�DQ\RQH�

:H� EHJLQ� E\� QRWLQJ� WKDW� WKH� 3HQQV\OYDQLD� 6XSUHPH� &RXUW� KDV

KHOG�WKDW�$UWLFOH�,�������RI� WKH�3HQQV\OYDQLD�&RQVWLWXWLRQ�SURYLGHV�QR

EURDGHU� SURWHFWLRQ� DJDLQVW� FUXHO� DQG� XQXVXDO� SXQLVKPHQW� WKDQ� GRHV

WKH� HLJKWK� DPHQGPHQW� RI� WKH� 8QLWHG� 6WDWHV� &RQVWLWXWLRQ�

&RPPRQZHDOWK�Y��=HWWOHPR\HU������3D����������$��G������������

7KHUHIRUH�RXU�DQDO\VLV�RI�WKLV�FDVH�XQGHU�WKH�8QLWHG�6WDWHV�FRQVWLWXWLRQ

LV� DSSOLFDEOH� WR� WKH� VWDWH� FRQVWLWXWLRQ� DQG� ZH� QHHG� QRW� HQJDJH� LQ� D

VHSDUDWH�VWDWH�FRQVWLWXWLRQDO�UHYLHZ�

����������������������������������
��$SSHOODQW�KDG�DOVR�HQWHUHG�D�JXLOW\�SOHD�IRU�EXUJODU\�RI�D�UHVLGHQFH�LQ
3HQQV\OYDQLD�LQ��������$W�WKH�WLPH��WKH�&RPPRQZHDOWK�LQWURGXFHG�DQ
DIILGDYLW� RI� SUREDEOH� FDXVH� ZKLFK� LQGLFDWHG� WKDW� WKH� UHVLGHQFH� PD\
KDYH�EHHQ�RFFXSLHG�DW� WKH� WLPH�RI� WKH�EXUJODU\�� � 7KLV� RIIHQVH�ZRXOG
FRQVWLWXWH� DQRWKHU� FULPH� RI� YLROHQFH� LI� WKH� UHVLGHQFH� ZHUH�� LQ� IDFW�
RFFXSLHG�� EXW� WKH� RIIHQVH�ZDV� QRW� FRXQWHG� DV� D� SULRU� RIIHQVH� LQ� WKH
DSSOLFDWLRQ�RI�WKH�UHFLGLYLVW�VWDWXWH�LQ�LVVXH���$SSHOODQW�GRHV�QRW�DUJXH�
DQG�ZH�GR�QRW�DGGUHVV��ZKHWKHU�WKH�GDWHV�RI�KLV�SDVW�FRQYLFWLRQV�IDOO
ZLWKLQ� WKH� OLPLWDWLRQV� RI� ��� 3D�&�6�$�� �� �����E����� ZKLFK� OLPLWV� WKH
SUHYLRXV�FRQYLFWLRQV�WR�WKRVH�WKDW�RFFXUUHG�ZLWKLQ�VHYHQ�\HDUV�RI� WKH
LQVWDQW�RIIHQVH��H[FOXGLQJ�IURP�WKH�FRPSXWDWLRQ�WKDW�WLPH�GXULQJ�ZKLFK
WKH�RIIHQGHU�ZDV�LQFDUFHUDWHG�RU�RQ�SUREDWLRQ�RU�SDUROH�
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5HFLGLYLVW� VWDWXWHV��ZKLFK�KDYH�EHHQ�DGRSWHG� LQ� DOO� ILIW\� VWDWHV�

DUH� QRW� LQKHUHQWO\� XQFRQVWLWXWLRQDO�� 7KH� SROLF\� EHKLQG� WKHP� LV� WR

SXQLVK�PRUH�VHYHUHO\�GHIHQGDQWV�ZKR�DUH�UHSHDW�RIIHQGHUV���5HFLGLYLVW

VWDWXWHV�VHUYH�QRWLFH�RQ�GHIHQGDQWV�WKDW�LI�WKH\�FRQWLQXH�WKHLU�FULPLQDO

EHKDYLRU� WKH\� ZLOO� EH� GHDOW� ZLWK� PRUH� KDUVKO\� E\� WKH� ODZ�� � %\

LQFDSDFLWDWLQJ� KDELWXDO� FULPLQDOV�� FLWL]HQV� DUH� VDIHJXDUGHG� IURP

GHIHQGDQWV¶� UHSHDWHG� FULPLQDO� DFWLYLW\�� � 5HFLGLYLVW� VWDWXWHV� KDYH

UHSHDWHGO\� EHHQ� XSKHOG� DJDLQVW� FRQWHQWLRQV� WKDW� WKH\� YLRODWH

FRQVWLWXWLRQDO�OLPLWDWLRQV�RQ�FUXHO�DQG�XQXVXDO�SXQLVKPHQW���3DUNH�Y�

5DOH\������8�6����������6�&W�����������/�(G��G������������

,Q� DUJXLQJ� WKDW� WKH� VWDWXWH¶V� DSSOLFDWLRQ� LV� XQFRQVWLWXWLRQDO�

DSSHOODQW� DVVHUWV� WKDW� WKH� VHQWHQFH� KH� UHFHLYHG� IRU� KLV� UREEHU\

FRQYLFWLRQ� LV�GLVSURSRUWLRQDWH�WR� WKH�QDWXUH�RI� WKH�FULPH�EHFDXVH� WKH

FULPH�ZDV�QRW�YLROHQW�� �:H�H[DPLQH�DSSHOODQW¶V� DUJXPHQW� EHDULQJ� LQ

PLQG� WKDW� ³WKH� (LJKWK� $PHQGPHQW� GRHV� QRW� UHTXLUH� VWULFW

SURSRUWLRQDOLW\� EHWZHHQ� FULPH� DQG� VHQWHQFH�� � 5DWKHU�� LW� IRUELGV� RQO\

H[WUHPH� VHQWHQFHV�ZKLFK� DUH� JURVVO\� GLVSURSRUWLRQDWH� WR� WKH� FULPH�´

&RPPRQZHDOWK� Y�� +DOO�� ���� 3D�� ����� BBB�� ���� $��G� ����� ���

�������� TXRWLQJ� +DUPHOLQ� Y�� 0LFKLJDQ�� ���� 8�6�� ����� ������ ���

6�&W�����������������/�(G��G������BBB��������

,Q� 3HQQV\OYDQLD�� WKH� FDVH� ODZ� RQ� SURSRUWLRQDOLW\� LV� VSDUVH�� � ,W

ZDV� DGGUHVVHG� LQ� &RPPRQZHDOWK� Y�� 6SHOOV�� ���� $��G� ���� �3D�
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6XSHU�� ������ �HQ� EDQF��� DOEHLW� LQ� D� GLIIHUHQW� FRQWH[W�� � 7KH� OHVVRQ

6SHOOV�WHDFKHV�LV�WKDW�RQO\�JURVV�GLVSURSRUWLRQDOLW\�EHWZHHQ�FULPH�DQG

VHQWHQFH�UDLVHV�D�FRQVWLWXWLRQDO�FKDOOHQJH�

,Q�6SHOOV�WKH�GHIHQGDQW�SXOOHG�WKH�WULJJHU�RI�D�ORDGHG�JXQ�DLPHG

GLUHFWO\�DW�KHU�KXVEDQG¶V�KHDG���7KH�KXVEDQG�DYRLGHG�GHDWK�EHFDXVH

WKH�ZHDSRQ�KDG�D�WLJKW�WULJJHU�ZKLFK�WKH�GHIHQGDQW�FRXOG�QRW�RSHUDWH�

6SHOOV� ZDV� FRQYLFWHG� RI� DJJUDYDWHG� DVVDXOW�� � 8QGHU� WKH� IDFWV� RI� WKH

FDVH��VKH�FRXOG�KDYH�EHHQ��EXW�ZDV�QRW��FKDUJHG�ZLWK�DQG�FRQYLFWHG�RI

DWWHPSWHG�PXUGHU���6KH�ZDV�VHQWHQFHG�IRU�DJJUDYDWHG�DVVDXOW�XQGHU�D

SURYLVLRQ�RI�WKH�&RGH�HQWLWOHG��³6HQWHQFHV�IRU�2IIHQVHV�&RPPLWWHG

ZLWK� )LUHDUPV�´� ��� 3D�&�6�$�� �������� � 6SHOOV� DUJXHG� WKDW� WKH

PDQGDWRU\�ILYH�\HDU�WR�WHQ�\HDU�VHQWHQFH�IRU�DJJUDYDWHG�DVVDXOW�ZDV

XQFRQVWLWXWLRQDOO\�GLVSURSRUWLRQDWH� WR�WKH�FULPH�EHFDXVH� WKH� FULPH�RI

DWWHPSWHG� PXUGHU�� ZLWK� ZKLFK� VKH� ZDV� QRW� FKDUJHG�� FDUULHG� QR

PDQGDWRU\�VHQWHQFH���6KH�DUJXHG�WKDW�DJJUDYDWHG�DVVDXOW�ZDV�D�OHVVHU

LQFOXGHG�RIIHQVH�RI�DWWHPSWHG�PXUGHU�DQG� WKHUHIRUH� WKH�VHQWHQFH�IRU

WKH� OHVVHU� FULPH�� DJJUDYDWHG�DVVDXOW�� RI�ZKLFK� VKH�ZDV� IRXQG� JXLOW\�

ZDV�GLVSURSRUWLRQDWH�WR�WKH�VHYHULW\�RI�WKH�FULPH��

����������������������������������
�� � 7KH�6SHOOV� FRXUW� KHOG� WKDW� DSSHOODQW¶V� DQDO\VLV�� ZKLFK� UHTXLUHG� D
FRPSDULVRQ� EHWZHHQ� WKH� VHQWHQFHV� IRU� DJJUDYDWHG� DVVDXOW� DQG
DWWHPSWHG�PXUGHU��ZDV� LQFRUUHFW� DQG� WKDW� D� FRPSDUDWLYH� DQDO\VLV� LV
³DSSURSULDWH�RQO\�LQ�WKH�UDUH�FDVH�LQ�ZKLFK�D�WKUHVKROG�FRPSDULVRQ�RI
WKH�FULPH�FRPPLWWHG�DQG�WKH�VHQWHQFH�LPSRVHG�OHDGV�WR�DQ�LQIHUHQFH
RI�JURVV�GLVSURSRUWLRQDOLW\�«�´´��,G��DW�����
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5HO\LQJ� RQ� WKH� 8QLWHG� 6WDWHV� 6XSUHPH� &RXUW� GHFLVLRQ� LQ

+DUPHOLQ� Y�� 0LFKLJDQ��� VXSUD�� WKH� 6SHOOV� FRXUW� IRXQG� QR

GLVSURSRUWLRQDOLW\�� � +DUPHOLQ� UHFRJQL]HG� WKDW� WKH� FULWHULD� IRU

H[DPLQLQJ�WKH�SURSRUWLRQDOLW\�RI�D�VHQWHQFH�ZHUH�HVWDEOLVKHG�LQ�6ROHP

Y�� +HOP�� ���� 8�6�� ����� ���� 6�&W�� ������ ��� /�(G��G� ���� ��������

6ROHP� LQVWUXFWHG� WKDW� D� FRXUW�PXVW� FRQVLGHU�� ���� WKH� JUDYLW\� RI� WKH

RIIHQVH�DQG�WKH�KDUVKQHVV�RI�WKH�SHQDOW\������WKH�VHQWHQFHV�LPSRVHG

RQ�RWKHU�FULPLQDOV�IRU�WKH�FRPPLVVLRQ�RI�WKH�VDPH�FULPH�LQ�WKH�VDPH

MXULVGLFWLRQ�� DQG� ���� WKH� VHQWHQFHV� LPSRVHG� IRU� FRPPLVVLRQ� RI� WKH

VDPH� FULPH� LQ� RWKHU� MXULVGLFWLRQV�� � ,Q� +DUPHOLQ�� VXSUD�� -XVWLFH

.HQQHG\�KHOG�WKDW� WKH�6ROHP� FULWHULD�GLG�QRW� IRUP�D�PDQGDWRU\� DQG

ULJLG�WKUHH�SDUW�WHVW���5DWKHU��LQ�GHWHUPLQLQJ�ZKHWKHU�D�SXQLVKPHQW�LV

GLVSURSRUWLRQDWH�� WKH� FRPSDUDWLYH� WHVW� RI� 6ROHP� PD\� QRW� EH

QHFHVVDU\�� DQG� LV� UHTXLUHG� RQO\� DIWHU� D� VKRZLQJ� WKDW� UDLVHV� DQ

LQIHUHQFH� RI� JURVV� GLVSURSRUWLRQDOLW\�� )ROORZLQJ� -XVWLFH� .HQQHG\� LQ

����������������������������������
��,Q�+DUPHOLQ��-XVWLFH�.HQQHG\�ZDV�MRLQHG�RQO\�E\�-XVWLFHV�2¶&RQQRU
DQG� 6RXWHU�� PDNLQJ� KLV� RSLQLRQ� QRQ�SUHFHGHQWLDO�� � +RZHYHU�� WKH
6SHOOV�FRXUW�DGRSWHG�.HQQHG\¶V�DQDO\VLV�DV�WKH�SUHFHGHQWLDO�VWDQGDUG
LQ�3HQQV\OYDQLD�IRU�PHDVXULQJ�SURSRUWLRQDOLW\�

�� )RU� H[DPSOH�� LQ�6ROHP�� VXSUD�� WKH� 8QLWHG� 6WDWHV� 6XSUHPH� &RXUW
IRXQG� WKDW� D� OLIH� VHQWHQFH� IRU� D� VHYHQ�WLPH� RIIHQGHU� ZKR� KDG
FRPPLWWHG�D�UHODWLYHO\�PLQRU�FULPLQDO�RIIHQVH��XWWHULQJ�D�³QR�DFFRXQW´
FKHFN�IRU�������ZDV�VR�GLVSURSRUWLRQDWH�WR�WKH�EDG�FKHFN�FULPH�WKDW�LW
YLRODWHG�WKH�(LJKWK�$PHQGPHQW�
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+DUPHOLQ��6SHOOV�KHOG�WKDW�ZKHQ�VXFK�JURVV�GLVSURSRUWLRQDOLW\�LV�QRW

VKRZQ��WKH�VHFRQG�DQG�WKLUG�SURQJV�RI�6ROHP�DUH�QRW�QHFHVVDU\�

:H� QRZ� H[DPLQH� ZKHWKHU� DSSHOODQW¶V� VHQWHQFH� XQGHU� WKH

UHFLGLYLVW�VWDWXWH�LQ�WKH�LQVWDQW�FDVH�����3D�&�6�$����������OHDGV�WR�DQ

LQIHUHQFH� RI� JURVV� GLVSURSRUWLRQDOLW\�� � ,Q� RWKHU� ZRUGV�� ZH� H[DPLQH

ZKHWKHU� WKH� SXQLVKPHQW� ILWV� WKH� FULPH�� � :H� EHJLQ� ZLWK� WKH

DFNQRZOHGJHPHQW� WKDW� WKH� ³IL[LQJ� RI� SULVRQ� WHUPV� IRU� VSHFLILF� FULPHV

LQYROYHV�D�VXEVWDQWLYH�SHQRORJLFDO�MXGJPHQW�WKDW��DV�D�JHQHUDO�PDWWHU�

LV�SURSHUO\�ZLWKLQ�WKH�SURYLQFH�RI�WKH�OHJLVODWXUHV��QRW�FRXUWV�´��6SHOOV�

VXSUD�DW������TXRWLQJ�5XPPHO�Y��(VWHOOH������8�6�����������������

6�&W�����������������/�(G��G������BBB����������&RXUWV�PXVW�SD\�GXH

GHIHUHQFH�WR�OHJLVODWLYH�SURQRXQFHPHQWV�RQ�VHQWHQFLQJ�

$SSHOODQW�FRPPLWWHG�UREEHU\��ZKLFK�LV�JUDGHG�DV�D�IHORQ\�RI�WKH

ILUVW�GHJUHH�DQG�OLVWHG�DPRQJ�WKRVH�RIIHQVHV�FKDUDFWHUL]HG�DV�FULPHV�RI

YLROHQFH� LQ� VXEVHFWLRQ� �J�� RI� WKH� UHFLGLYLVW� VWDWXWH�� � ��� 3D�&�6�

�������J����$SSHOODQW�ZRXOG�OLNH�XV�WR�LQWHUSUHW�WKH�OHJLVODWLYH�PDQGDWH

DV� DSSO\LQJ� WR� FULPHV� ZKHUH� WKH� &RPPRQZHDOWK� KDV� VKRZQ� DFWXDO

YLROHQFH��QRW�WR�FULPHV�ZKLFK�PHUHO\�VKRZ�WKH�SRWHQWLDO� IRU�YLROHQFH�

:H�DUH�QRW�SHUVXDGHG�E\�DSSHOODQW¶V�DUJXPHQW���$SSHOODQW�ZDQWV�XV�WR

LJQRUH�WKH�IDFW�WKDW�KH�ZDV�FRQYLFWHG�RI�D�FULPH�UHTXLULQJ�SURRI�WKDW�LQ

FRPPLWWLQJ�D�WKHIW�KH�WKUHDWHQHG�RU�LQWHQWLRQDOO\�SXW�DQRWKHU�LQ�IHDU�RI

LPPHGLDWH� VHULRXV� ERGLO\� LQMXU\�� � ��� 3D�&�6�$�� �������D�����LL��
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1HLWKHU� WKH� VHQWHQFLQJ� FRXUW� QRU� WKLV� DSSHOODWH� FRXUW� FDQ�� IRU

VHQWHQFLQJ�SXUSRVHV��UHFRQVWUXFW�WKH�HOHPHQWV�RI�WKH�FULPH�WR�PDWFK

WKH�DSSHOODQW¶V�YHUVLRQ�RI�WKH�IDFWV�RI�WKH�FULPH���7KHUHIRUH��ZH�UHMHFW

DSSHOODQW¶V�DUJXPHQW�WKDW�VLQFH�QR�DFWXDO�YLROHQFH�RFFXUUHG��WKH�FULPH

VKRXOG� QRW� EH� FRQVLGHUHG� YLROHQW�� � ,Q� OLJKW� RI� DSSHOODQW¶V� WKLUG

FRQYLFWLRQ� IRU� D� YLROHQW� FULPH�� ZH� FDQQRW� VD\� WKDW� KLV� VHQWHQFH� ZDV

JURVVO\�GLVSURSRUWLRQDWH�DQG�WKHUHIRUH�DPRXQWHG�WR�FUXHO�DQG�XQXVXDO

SXQLVKPHQW��$SSHOODQW¶V�FRQGXFW�FRQVWLWXWHG�UREEHU\�ZKLFK�ZH��DV�ZH

PXVW��YLHZ�DV�D�FULPH�RI�YLROHQFH�

��$SSHOODQW�FRPPLWWHG�DW�OHDVW�WKUHH�FULPHV�WKDW�DUH�FODVVLILHG�DV

YLROHQW�� � +H� GRHV� QRW� FKDOOHQJH� WKH� IDFW� WKDW� WKH� ILUVW� RQH� RFFXUUHG

QHDUO\� WKLUW\� \HDUV� DJR� DQG� ZH� WKHUHIRUH� GR� QRW� FRQVLGHU� WKDW

FLUFXPVWDQFH�� � $SSHOODQW� E\� GHILQLWLRQ� LV� D� KDELWXDO� RIIHQGHU� DQG� WKH

SROLF\�RI�WKH� ODZ�LV� WR�SXQLVK�VHYHUHO\� LQGLYLGXDOV�ZKR� UHSHDW� FHUWDLQ

FULPLQDO� EHKDYLRU�� � :H� WKHUHIRUH� KROG� WKDW� DSSHOODQW¶V� PDQGDWRU\

PLQLPXP�VHQWHQFH�RI�WZHQW\�ILYH� WR� ILIW\�\HDUV� IRU� KLV� WKLUG� FULPH�RI

UREEHU\� LV� QRW� VR� JURVVO\� GLVSURSRUWLRQDWH� WKDW� LW� UHTXLUHV� IXUWKHU

LQTXLU\� RU� DQDO\VLV�� � 7KH� VHQWHQFH� GRHV� QRW� YLRODWH� WKH� SURKLELWLRQ

DJDLQVW�FUXHO�DQG�XQXVXDO�SXQLVKPHQW�LQ�WKH�HLJKWK�DPHQGPHQW�WR�WKH

8QLWHG�6WDWHV�&RQVWLWXWLRQ�DQG�$UWLFOH�,��VHFWLRQ����RI�WKH�3HQQV\OYDQLD

&RQVWLWXWLRQ�
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$SSHOODQW¶V�VHFRQG�LVVXH�LQ�WKLV�DSSHDO�LV�WKDW�KH�ZDV�GHQLHG�GXH

SURFHVV� RI� ODZ� XQGHU� WKH� ILIWK� DQG� IRXUWHHQWK� DPHQGPHQWV� RI� WKH

8QLWHG�6WDWHV�&RQVWLWXWLRQ�DQG�$UWLFOH�,��VHFWLRQ���RI�WKH�3HQQV\OYDQLD

&RQVWLWXWLRQ���7KH�EDVLV�IRU�WKLV�FODLP�LV�WKDW�WKH�WULDO�FRXUW�GHFODUHG�D

PLVWULDO��DQG�WKHQ�LPPHGLDWHO\�VWDUWHG�D�QHZ�WULDO��GHQ\LQJ�DSSHOODQW¶V

UHTXHVW�IRU�D�FRQWLQXDQFH�VR�WKDW�D�WUDQVFULSW�RI�WKH�ILUVW�DERUWHG�WULDO

FRXOG�EH�SUHSDUHG�IRU�KLV�XVH�LQ�FURVV�H[DPLQDWLRQ�

$SSHOODQW¶V� ILUVW� WULDO� HQGHG� LQ� D� PLVWULDO� TXLWH� HDUO\� LQ� WKH

SURFHHGLQJV�EHFDXVH�D�SROLFH�RIILFHU�WHVWLILHG�WKDW�DSSHOODQW�KDG�EHHQ

UHFRJQL]HG� DQG� LGHQWLILHG� E\� DQRWKHU� SROLFH� RIILFHU� DV� RQH� ZKR� KDG

EHHQ�LQYROYHG�LQ�D�SULRU�UREEHU\�

7KH� GHFLVLRQ� WR� JUDQW� RU� GHQ\� D� FRQWLQXDQFH� LV� ZLWKLQ� WKH

GLVFUHWLRQ�RI�WKH�WULDO�FRXUW�DQG�ZLOO�QRW�EH�UHYHUVHG�RQ�DSSHDO�DEVHQW�D

VKRZLQJ� RI� DQ� DEXVH� RI� WKDW� DXWKRULW\�� � &RPPRQZHDOWK� Y�

&KDPEHUV�� ���� 3D�� ����� ���� $��G� ��� �������� � $� FDVH�E\�FDVH

DSSURDFK� LV� WKH� PHWKRG� E\� ZKLFK� D� FODLP� RI� DEXVH� RI� GLVFUHWLRQ

UHODWLQJ�WR�D�GHIHQGDQW¶V�UHTXHVW�IRU�D�FRQWLQXDQFH�LV�WR�EH�UHYLHZHG�

&RPPRQZHDOWK�Y��:ROIH������$��G������3D��6XSHU��������

5HYLHZLQJ�WKH�FLUFXPVWDQFHV�RI� WKLV�SDUWLFXODU�PLVWULDO�DQG�QHZ

WULDO�� ZH� ILQG� WKDW� WKH� ILUVW� WULDO� ODVWHG� D� OLWWOH� RYHU� WZR� KRXUV� DQG

FRQVLVWHG� RI� WKH� WHVWLPRQ\� RI� IRXU� ZLWQHVVHV� ZKLFK�� WDNHQ� WRJHWKHU�

DPRXQWHG� WR� ILIW\�HLJKW� SDJHV�� � $OO� RI� WKH� ZLWQHVVHV� WHVWLILHG� LQ� WKH



-��6��������

����

VDPH� PDQQHU� LQ� WKH� VHFRQG� WULDO�� � $SSHOODQW� PDNHV� QR� FODLP� RI� D

VLJQLILFDQW�YDULDWLRQ�LQ�WKH�WHVWLPRQ\�RI�DQ\�RI�WKH�IRXU�ZLWQHVVHV�DQG

PDNHV�QR�VKRZLQJ�RI�SUHMXGLFH�LQ�WKH�DEVHQFH�RI�WKH�WUDQVFULSW�� �7KH

QHZ� WULDO� EHJDQ�ZLWKLQ� WZR�KRXUV� RI� WKH� GHFODUDWLRQ� RI� D�PLVWULDO�� VR

WKDW� WKH� HDUOLHU� WHVWLPRQ\� ZDV� VWLOO� IUHVK� LQ� WKH� PLQGV� RI� GHIHQVH

FRXQVHO� DQG� WKH� SURVHFXWLQJ� DWWRUQH\�� � 7KH� FRXUW� UHSRUWHU� ZDV

DYDLODEOH�WR�UHDG�EDFN�DQ\�SRUWLRQ�RI�WKH�HDUOLHU�WHVWLPRQ\����$SSHOODQW

SUHVHQWV�QR�FDVH�ODZ�WKDW�VXSSRUWV�KLV�SRVLWLRQ�WKDW�KH�ZDV�HQWLWOHG�WR

D�WUDQVFULSW�XQGHU�WKH�FLUFXPVWDQFHV�RI�WKLV�FDVH���:H�WKHUHIRUH�UHMHFW

KLV� VHFRQG� FODLP� DQG� DIILUP� WKH� MXGJPHQW� RI� VHQWHQFH� RI� WKH� WULDO

FRXUW�

-XGJPHQW�RI�VHQWHQFH�DIILUPHG�


