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$SSHOODQW�ZDV�FKDUJHG�ZLWK�DQG�IRXQG�JXLOW\�RI�&RQVSLUDF\�WR�&RPPLW

5DSH�� 5DSH� �8QFRQVFLRXV��� ,QGHFHQW� $VVDXOW� �:LWKRXW� &RQVHQW��� ,QGHFHQW

$VVDXOW� �8QDZDUH��� 5HFNOHVVO\� (QGDQJHULQJ�� DQG� ,PSHUVRQDWLQJ� D� 3XEOLF

6HUYDQW�LQ�D�WULDO�E\�MXU\��$SSHOODQW�ZDV�VHQWHQFHG�WR�VHYHQ�����\HDUV��WKUHH

����PRQWKV�� WR� ILIWHHQ� ����� \HDUV�� HOHYHQ�DQG�RQH�KDOI� ����ò�� PRQWKV� RI

LQFDUFHUDWLRQ��$SSHOODQW�ILOHG�D�SHWLWLRQ�XQGHU�WKH�3RVW�&RQYLFWLRQ�5HOLHI�$FW

�³3&5$´��� ��� 3D�&�6�$�� �� ������ DOOHJLQJ� LQHIIHFWLYH� DVVLVWDQFH� RI� FRXQVHO�

$SSHOODQW¶V� SHWLWLRQ� ZDV� GHQLHG� DQG� WKLV� DSSHDO� IROORZHG�� :H� UHYHUVH� DQG

UHPDQG�

7KH�WULDO�FRXUW�VXPPDUL]HG�WKH�IDFWV�XQGHUO\LQJ�WKLV�DSSHDO�DV�IROORZV�

2Q�1RYHPEHU�����������DQ�XQGHUDJH�GULQNLQJ�SDUW\�ZDV�KHOG�E\
D� QXPEHU� RI� WHHQDJHUV�� � 7KH� SDUW\� ZDV� KHOG� 1RUWK� RI� WKH
3UHVE\WHULDQ� &HPHWHU\� DW� D� ORFDWLRQ� NQRZQ� DV� WKH� ³SLWV�´� 7KH
SDUW\� ZDV� DWWHQGHG� E\� QXPHURXV� VWXGHQWV�� PDQ\� RI� ZKRP
FRQVXPHG� YDULRXV� DYDLODEOH� DOFRKROLF� EHYHUDJHV�� 2QH� RI� WKH



-��6��������

�����

VWXGHQWV��>WKH�YLFWLP@��FRQVXPHG�D�ODUJH�DPRXQW�RI�DOFRKRO�DQG
SDVVHG� RXW�� � 6KH� OD\� XQFRQVFLRXV� RQ� WKH� JURXQG�� ZDNLQJ
RFFDVLRQDOO\� WR� FRPSODLQ� RI� EHLQJ� FROG�� � (IIRUWV� ZHUH� PDGH� WR
EXLOG�D�ILUH��DQG�RWKHUZLVH�NHHS�KHU�ZDUP��EXW�KDG�IDLOHG���:KHQ
LQGLYLGXDOV� DSSHDUHG� ZLWK� IODVKOLJKWV� DQG� VKRXWHG� ³)UHH]H� ±
SROLFH�´�WKH�VWXGHQWV�UDQ�DQG�OHIW�WKHLU�IULHQG�>WKH�YLFWLP@�EHKLQG
XQFRQVFLRXV��RQ�WKH�JURXQG���7KH�HYHQWV�ZKLFK�HQVXHG�ZHUH�WKH
VXEMHFW�PDWWHU�RI�WKLV�WULDO�

:KHQ�>WKH�YLFWLP@�DZRNH��VKH�ZDV�DORQH�DQG�QXGH��VDYH�D�SDLU
RI� VRFNV� DQG� D� MDFNHW�� � +HU� FORWKHV� ZHUH� ODWHU� GLVFRYHUHG� D
GLVWDQFH� DZD\� IURP� ZKHUH� VKH� OD\�� LQ� D� FUHHN�� � 7KH� ZHDWKHU
FRQGLWLRQV� WKDW� HYHQLQJ� ZHUH� FROG� DQG� KDUVK�� DQG� RQH� (ULF
6WUREHUW�KHDUG�RI�KHU�SUHGLFDPHQW�DQG�ZHQW�WR�UHVFXH�KHU���6KH
ZDV� JLYHQ� FORWKLQJ� DQG� DQ� RSSRUWXQLW\� WR� FOHDQ� KHUVHOI� DW
6WUREHUW¶V�KRXVH��ZKHUH�VKH�VSHQW�WKH�QLJKW�� �'XULQJ� WKLV� WLPH�
>WKH� YLFWLP¶V@� SDUHQW¶V� UHSRUWHG� KHU� PLVVLQJ� DQG� D� IXOO� VFDOH
VHDUFK�HQVXHG��>6KH@�EHFDPH�DZDUH�WKDW�VKH�ZDV�EHLQJ�VRXJKW
WKURXJK�D�SKRQH�FDOO�WR�D�IULHQG�

>7KH�YLFWLP@�ZDV�LQWHUYLHZHG�E\�WKH�SURVHFXWLQJ�RIILFHU�WKDW�GD\
DQG� HYHQLQJ� DQG� WDNHQ� WR� WKH� KRVSLWDO� ZKHUH� WHVWV� ZHUH
FRPSOHWHG�� � ,W� ZDV� GHWHUPLQHG� WKDW� VKH� KDG� UHFHLYHG� LQMXULHV
FRQVLVWHQW� ZLWK� VH[XDO� LQWHUFRXUVH�� DORQJ� ZLWK� YDULRXV
FRQWXVLRQV�� DEUDVLRQV�� DQG� EUXLVHV� WR� WKH� EDFN� DQG� KHDG�
>9LFWLP@� UHPHPEHUV� OLWWOH� RI� WKH� SDUW\� DQG� QRWKLQJ� RI� ZKDW
WUDQVSLUHG�DIWHU�VKH�SDVVHG�RXW�

7ULDO�&RXUW�2SLQLRQ���������DW�����

6XEVHTXHQW� WR� WKRVH� HYHQWV�� (ULF� 6WUREHUW� QRWLILHG� WKH� SROLFH� WKDW

$SSHOODQW� KDG� DGPLWWHG� UHVSRQVLELOLW\� IRU� WKH� YLFWLP¶V� FRQGLWLRQ�� � $IWHU

FRPSLOLQJ�UHSRUWV�RI�YDULRXV�ZLWQHVVHV��SROLFH�RIILFHUV�DUUHVWHG�$SSHOODQW�DV

ZHOO�DV�D�FR�GHIHQGDQW�ZKR�ZDV�ZLWK�$SSHOODQW�DW�WKH�VLWH�RI� WKH� UDSH�DQG

ZDV�LQYROYHG�WR�VRPH�GHJUHH���)ROORZLQJ�D�MXU\�WULDO�$SSHOODQW�ZDV�FRQYLFWHG

RI� WKH� DERYH� FKDUJHV��0RWLRQV� IRU� DUUHVW� RI� MXGJHPHQW� DQG�QHZ� WULDO� ZHUH

ILOHG�DQG�GHQLHG�E\�WKH�WULDO�FRXUW��$�GLUHFW�DSSHDO�ZDV�WDNHQ�WR�WKH�6XSHULRU
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&RXUW�ZKLFK�DIILUPHG�WKH�WULDO�FRXUW¶V�GHFLVLRQ���$�SHWLWLRQ�IRU�3&5$�UHOLHI�ZDV

ODWHU� ILOHG�� � +HDULQJV� ZHUH� KHOG� DIWHU� ZKLFK� WKH� FRXUW� GHQLHG� $SSHOODQW¶V

UHTXHVW�IRU�UHOLHI���7KLV�DSSHDO�IROORZHG�

$SSHOODQW� DVVHUWV� WKDW� KLV� WULDO� FRXQVHO� ZDV� LQHIIHFWLYH� IRU� WKUHH

UHDVRQV������IDLOXUH�WR�SURSHUO\�SUHSDUH�$SSHOODQW�IRU�WKH�SUHVHQWDWLRQ�RI�KLV

WHVWLPRQ\������IDLOXUH�WR�FDOO�FKDUDFWHU�ZLWQHVVHV�RQ�EHKDOI�RI�$SSHOODQW��DQG

���� DOORZLQJ� UHIHUHQFH� WR� SRVW�DUUHVW� VLOHQFH�� IDLOXUH� WR� UHTXHVW� D� PLVWULDO

DIWHU�WKH�SURVHFXWLRQ¶V�TXHVWLRQ�UHJDUGLQJ�SRVW�DUUHVW�VLOHQFH�DQG� IDLOXUH�WR

DSSHDO�WKLV�LVVXH�

:H�QRWH�WKDW�FRXQVHO�LV�SUHVXPHG�WR�EH�HIIHFWLYH��WKH�EXUGHQ�LV�RQ�WKH

SHWLWLRQHU� WR� HVWDEOLVK� LQHIIHFWLYHQHVV�� � &RPPRQZHDOWK� Y�� *DUQHWW�� ���

$��G������3D��6XSHU����������8QGHU�WKH�3&5$��$SSHOODQW�PXVW�GHPRQVWUDWH

LQHIIHFWLYH�DVVLVWDQFH�RI�FRXQVHO�ZKLFK��LQ�WKH�FLUFXPVWDQFHV�RI�WKH�SDUWLFXODU

FDVH�� VR� XQGHUPLQHG� WKH� WUXWK�GHWHUPLQLQJ� SURFHVV� WKDW� QR� UHOLDEOH

DGMXGLFDWLRQ� RI� JXLOW� RU� LQQRFHQFH� FRXOG�KDYH� WDNHQ�SODFH�� � ���3D�&�6�$�� �

�����D�����LL��� � 7KH� 3HQQV\OYDQLD� 6XSUHPH� &RXUW� KDV� HPSOR\HG� D� WKUHH�

SURQJHG�WHVW�IRU�LQHIIHFWLYHQHVV�DUWLFXODWHG�LQ�&RPPRQZHDOWK�Y��%HDVOH\�

����3D�����������$��G������������������FLWLQJ��&RPPRQZHDOWK�Y��3LHUFH�

����3D�����������$��G�������������

>$SSHOODQW�PXVW�GHPRQVWUDWH�WKDW@�����WKH�XQGHUO\LQJ�FODLP�LV�RI
DUJXDEOH� PHULW�� ���� FRXQVHO¶V� SHUIRUPDQFH� ZDV� XQUHDVRQDEOH�
DQG�����FRXQVHO¶V�LQHIIHFWLYHQHVV�SUHMXGLFHG�GHIHQGDQW�
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,G��7KLV�VWDQGDUG� LV� DSSOLFDEOH� WR� FODLPV�DOOHJLQJ� LQHIIHFWLYHQHVV�XQGHU� WKH

3&5$�� � &RPPRQZHDOWK� Y�� .LPEDOO�� ���� $��G� ���� �3D�� 6XSHU�� ������

DOORFDWXU�JUDQWHG��������$��G����������������

,Q� HODERUDWLQJ� RQ� WKLV� VWDQGDUG�� WKH� 6XSHULRU� &RXUW� KDV� DSSOLHG� WKH

IROORZLQJ� WHVW� IRU� LQHIIHFWLYHQHVV� DUWLFXODWHG� LQ�&RPPRQZHDOWK� Y�� /HZLV�

����$��G�����������3D��6XSHU��������

7KH� WKUHVKROG� LQTXLU\� IRU� HYDOXDWLQJ� FODLPV� RI� LQHIIHFWLYH
DVVLVWDQFH� LV� ZKHWKHU� WKH� LVVXH�� DUJXPHQW� RU� WDFWLF� ZKLFK
FRXQVHO� KDV� IRUJRQH� LV� RI� DUJXDEOH� PHULW�� &RPPRQZHDOWK� Y�
'XUVW������3D���������$��G��������������,I� WKH�DUJXPHQW�LV�RI
PHULW�� WKH� QH[W� LQTXLU\� LV� ZKHWKHU� FRXQVHO¶V� FKRVHQ� FRXUVH� RI
DFWLRQ� ZDV� GHVLJQHG� WR� HIIHFWXDWH� KLV� FOLHQW¶V� EHVW� LQWHUHVWV�
8SRQ�SURRI�WKDW�FRXQVHO�KDG�VRPH�UHDVRQDEOH�EDVLV�IRU�SXUVXLQJ
WKH� FKRVHQ� FRXUVH�� WKH� LQTXLU\� HQGV� DQG� FRXQVHO� LV� SUHVXPHG
HIIHFWLYH�� &RPPRQZHDOWK� Y�� 0F1HLO�� ���� $��G� ����� ���� 3D�
�������������,I�D�UHDVRQDEOH�EDVLV�LV�ODFNLQJ��WKH�GHIHQGDQW�PXVW
GHPRQVWUDWH� WKDW� FRXQVHO¶V� DFWLRQV� ZRUNHG� WR� KLV� SUHMXGLFH�
&RPPRQZHDOWK�Y��3LHUFH������3D�����������$��G������������
7KH� GHIHQGDQW� PXVW� VKRZ� WKDW� EXW� IRU� FRXQVHO¶V� FKDOOHQJHG
VWUDWHJ\��WKHUH�LV�D�UHDVRQDEOH�SUREDELOLW\�WKDW�WKH�UHVXOW�ZRXOG
KDYH�EHHQ�PRUH� IDYRUDEOH� WR� WKH�GHIHQGDQW�� � &RPPRQZHDOWK
Y��:HOOV������3D�6XSHU����������$��G�����������

,� )DLOXUH�WR�SURSHUO\�SUHSDUH�$SSHOODQW�IRU�WULDO�

$SSHOODQW� ILUVW� FODLPV� KH� ZDV� QRW� SUHSDUHG� WR� WDNH� WKH� VWDQG� RQ� KLV

RZQ�EHKDOI� DQG� WKDW� WULDO� FRXQVHO� IDLOHG� WR� UHYLHZ�SURSRVHG�TXHVWLRQV�ZLWK

$SSHOODQW���$SSHOODQW�VSHFLILFDOO\�FDOOV�DWWHQWLRQ�WR�WULDO�FRXQVHO¶V�KDQGOLQJ�RI

D�WUDQVFULSWLRQ�RI�KLV�VWDWHPHQW�WR�SROLFH�RIILFHUV��$W�WULDO��$SSHOODQW¶V�FRXQVHO

SUHVHQWHG� WKLV� VWDWHPHQW� WR� $SSHOODQW� MXVW� SULRU� WR� $SSHOODQW� WDNLQJ� WKH

VWDQG�� � %HFDXVH� KLV� FRXQVHO� IDLOHG� WR� UHYLHZ� WKH� VWDWHPHQW� ZLWK� $SSHOODQW

SULRU� WR� KLV� WDNLQJ� WKH� VWDQG�� $SSHOODQW� SUHVHQWV� WKLV� DV� DQ� H[DPSOH� RI
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FRXQVHO¶V�LQHIIHFWLYHQHVV�DQG�DUJXHV�WKDW�FRXQVHO�KDV�QRW�SURYLGHG�DW�OHDVW�D

PLQLPXP� OHYHO� RI� WULDO� DGYRFDF\�� � ,Q� VXSSRUW�� $SSHOODQW� FLWHV

&RPPRQZHDOWK� Y�� 6D[WRQ�� ���� 3D�� ����� ���� $��G� ���� ������� ZKLFK

VWDWHV� WKDW� D� SUHMXGLFH� UHVXOWV� GHVSLWH� WKH� DSSDUHQW� VWUHQJWK� RI� WKH

SURVHFXWLRQ¶V�HYLGHQFH�ZKHQ�D�PLQLPXP�OHYHO�RI�WULDO�DGYRFDF\�KDV�QRW�EHHQ

VKRZQ�WR�KDYH�EHHQ�SURYLGHG�

$SSHOODQW��KRZHYHU��KDV�IDLOHG�WR�GHPRQVWUDWH�KRZ�KH�ZDV�SUHMXGLFHG�

7KH� DVVHUWLRQ� WKDW� $SSHOODQW� ZDV� LQDGHTXDWHO\� SUHSDUHG� DQG� WKDW� EHLQJ

SUHVHQWHG� ZLWK� D� WUDQVFULSW� RI� KLV� VWDWHPHQW� WR� WKH� SROLFH� VKRUWO\� EHIRUH

WHVWLI\LQJ� ZDV� GDPDJLQJ� PXVW� EH� IROORZHG� ZLWK� VRPH� H[SODQDWLRQ� RI� WKH

KDUP� FDXVHG� WR� $SSHOODQW¶V� FDVH�� 7KH� 3&5$� FRXUW� IRXQG� WKDW� HYHQ� LI� WULDO

FRXQVHO�SUHVHQWHG�$SSHOODQW�ZLWK�KLV�SULRU�VWDWHPHQW�MXVW�EHIRUH�$SSHOODQW¶V

WHVWLPRQ\��$SSHOODQW¶V� WHVWLPRQ\�ZDV� FRQVLVWHQW�ZLWK� WKDW� SULRU� VWDWHPHQW�

7KH�GHIHQGDQW�PXVW�VKRZ�WKDW�EXW�IRU�FRXQVHO¶V�FKDOOHQJHG�VWUDWHJ\��WKHUH�LV

D�UHDVRQDEOH�SUREDELOLW\�WKDW�WKH�UHVXOW�ZRXOG�KDYH�EHHQ�PRUH�IDYRUDEOH�WR

WKH�GHIHQGDQW��:HOOV������$��G�DW��������$�PHUH�PHQWLRQ��DV�LQ�$SSHOODQW¶V

EULHI�� WKDW� $SSHOODQW� ZDV� ³GLVFUHGLWHG�� FRQIXVHG� DQG� XQDZDUH� RI� ZKDW� WR

H[SHFW´��$SSHOODQW¶V�%ULHI�DW����LV�QRW�VXIILFLHQW�WR�VKRZ�SUHMXGLFH�LQ�OLJKW�RI

KLV�FRQVLVWHQW�WHVWLPRQ\��$FFRUGLQJO\��WKLV�FODLP�IDLOV�

,,���)DLOXUH�WR�FDOO�FKDUDFWHU�ZLWQHVVHV�RQ�EHKDOI�RI�$SSHOODQW�

$SSHOODQW¶V� VHFRQG� FRQWHQWLRQ� LV� WKDW� WULDO� FRXQVHO�ZDV� LQHIIHFWLYH� IRU

IDLOLQJ�WR�FDOO�FKDUDFWHU�ZLWQHVVHV�RQ�KLV�EHKDOI��� ,W�LV�ZHOO�VHWWOHG� WKDW� WULDO
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FRXQVHO¶V� IDLOXUH� WR� FDOO� D� SDUWLFXODU�ZLWQHVV� GRHV� QRW� FRQVWLWXWH� LQHIIHFWLYH

DVVLVWDQFH�ZLWKRXW�VRPH�VKRZLQJ�WKDW�WKH�DEVHQW�ZLWQHVV¶� WHVWLPRQ\�ZRXOG

KDYH�EHHQ�EHQHILFLDO�RU�KHOSIXO�LQ�HVWDEOLVKLQJ�WKH�DVVHUWHG�GHIHQVH��'XUVW�

���� $��G� DW� ���� �FLWLQJ��&RPPRQZHDOWK� Y�� 3HWHUNLQ�� ���� 3D�� ����� ���

$��G� ���� �������� 0F1HLO�� ���� $��G� DW� ����� &RPPRQZHDOWK� Y�

&OHPPRQV������3D�����������$��G�������������&RPPRQZHDOWK�Y��)OR\G�

����3D����������$��G�������������&RPPRQZHDOWK�Y��$QGHUVRQ������3D�

����� ���� $��G� ���� ��������� 7KH� $SSHOODQW� PXVW� VXVWDLQ� KLV� EXUGHQ� RI

GHPRQVWUDWLQJ�KRZ�WKH�WHVWLPRQ\�RI�WKH�XQFDOOHG�ZLWQHVV�ZRXOG�KDYH�EHHQ

EHQHILFLDO�XQGHU�WKH�FLUFXPVWDQFHV�RI�KLV�FDVH��%HDVOH\������$��G�DW�����

$SSHOODQW� KDV� PDGH� QR� VKRZLQJ� RI� KRZ� XQFDOOHG� ZLWQHVV¶� WHVWLPRQ\

ZRXOG� KDYH� EHQHILWHG� KLP� XQGHU� WKH� FLUFXPVWDQFHV� RI� WKH� FDVH� EXW� KDV

VLPSO\� DUJXHG�ZK\� FKDUDFWHU� WHVWLPRQ\�PLJKW� EH� LPSRUWDQW� LQ� WKH� LQVWDQW

FDVH�� � $SSHOODQW� GRHV� QRW� VSHFLI\� ZKR� ZDV� DYDLODEOH� WR� JLYH� FKDUDFWHU

HYLGHQFH��ZKHWKHU�WKH\�ZRXOG�EH�OLNHO\�WR�EH�DEOH�WR�JLYH�SURSHU�FKDUDFWHU

HYLGHQFH� XQGHU� 3D�5�(�� ����� ZKDW� WUDLW�V�� WKH� WHVWLPRQ\� ZRXOG� KDYH

DVVHUWHG�� RU� VKRZ� KRZ� WKDW� WHVWLPRQ\� ZRXOG� KDYH� EHQHILWHG� GHIHQGDQW¶V

FDVH���7KXV��WKLV�FODLP�ZDV�DOVR�SURSHUO\�GHQLHG�

,,,���3RVW�DUUHVW�VLOHQFH

/DVWO\�� $SSHOODQW� FRQWHQGV� WKDW� WULDO� FRXQVHO� ZDV� LQHIIHFWLYH� IRU

DOORZLQJ�UHIHUHQFH�WR�SRVW�DUUHVW�VLOHQFH�� IRU�QRW�UHTXHVWLQJ�D�PLVWULDO�DIWHU
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WKH� SURVHFXWLRQ¶V� TXHVWLRQ� UHJDUGLQJ� SRVW�DUUHVW� VLOHQFH�� DQG� IRU� QRW

DSSHDOLQJ�WKH�LVVXH�

3HQQV\OYDQLD� FRXUWV� DUH�ZDU\� RI� DQ\� SURVHFXWRULDO� LQTXLU\� LQWR� SRVW�

DUUHVW� VLOHQFH�� � 7KH�3HQQV\OYDQLD� 6XSUHPH�&RXUW¶V� LQWHQWLRQ� WR� LQVXUH� WKDW

WKH� DFFXVHG¶V� SRVW�DUUHVW� VLOHQFH� LV� QRW� XVHG� WR� KLV� GHWULPHQW� LQ� OHJDO

SURFHHGLQJV�KDV�EHHQ�ILUPO\�HVWDEOLVKHG���&RPPRQZHDOWK�Y��7XUQHU�����

3D�����������$��G������������� �6XFK�LQTXLU\�LPSOLFDWHV�D�GHIHQGDQW¶V�)LIWK

$PHQGPHQW� ULJKW� WR� VLOHQFH� DV� DSSOLHG� WR� WKLV� &RPPRQZHDOWK� WKURXJK� WKH

)RXUWHHQWK� $PHQGPHQW�� � 7KH� 8�6� 6XSUHPH� &RXUW� KDV� KHOG� WKDW� WKH� )LIWK

$PHQGPHQW� ³IRUELGV� HLWKHU� FRPPHQW� E\� WKH� SURVHFXWLRQ� RQ� WKH� DFFXVHG¶V

VLOHQFH�>DW�WULDO@�RU�LQVWUXFWLRQV�E\�WKH�FRXUW�WKDW�VXFK�VLOHQFH�LV�HYLGHQFH�RI

JXLOW�´��*ULIIHQ�Y��&DOLIRUQLD������8�6���������������6�&W����������������

/�(G��G������������

)RU� FRPPHQW� RQ� WKH� UHIXVDO� WR� WHVWLI\� LV� D� UHPQDQW� RI� WKH
µLQTXLVLWRULDO�V\VWHP�RI�FULPLQDO�MXVWLFH�¶��0XUSK\�Y��:DWHUIURQW
&RPP¶Q������8�6������������6�&W�����������������/�(G��G�����
ZKLFK�WKH�)LIWK�$PHQGPHQW�RXWODZV���,W�LV�D�SHQDOW\�LPSRVHG�E\
FRXUWV�IRU�H[HUFLVLQJ�D�FRQVWLWXWLRQDO�SULYLOHJH���,W�FXWV�GRZQ�RQ
WKH�SULYLOHJH�E\�PDNLQJ�LWV�DVVHUWLRQ�FRVWO\�

*ULIIHQ������8�6��DW���������6�&W��DW��������������6HH��&RPPRQZHDOWK�Y�

6WDIIRUG�� ���� 3D�� ����� ���� $��G� ����� ���� ������� �UXOLQJ�� ³>W@R� DOORZ

FRPPHQW�RQ�>GHIHQGDQW¶V@�VLOHQFH�DW�WKH�WLPH�RI�WKH�DUUHVW�ZRXOG�DOVR�PDNH

WKH�DVVHUWLRQ�RI�KLV�SULYLOHJH�FRVWO\�´�

,Q� WKLV� FDVH�� WKUHH� LQVWDQFHV� H[LVW� ZKHUH� WKH� $SSHOODQW¶V� )LIWK

$PHQGPHQW� ULJKW� WR� VLOHQFH� ZDV� LPSOLFDWHG�� � 7KH� ILUVW� ZDV� GXULQJ� WKH
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SURVHFXWLRQ¶V� H[DPLQDWLRQ� RI� WKH� DUUHVWLQJ� RIILFHU�� WKH� VHFRQG� ZDV� E\

GHIHQVH�FRXQVHO�GXULQJ�FRXQVHO¶V�FURVV�H[DPLQDWLRQ�RI�WKH�DUUHVWLQJ�RIILFHU�

DQG�WKH�WKLUG�ZDV�WKH�FURVV�H[DPLQDWLRQ�RI�GHIHQGDQW�E\�WKH�SURVHFXWLRQ�

'XULQJ�WKH�WULDO�WHVWLPRQ\�RI�2IILFHU�2¶/HDU\�FRQFHUQLQJ�WKH�VWDWHPHQW

WKDW�KH�WRRN�IURP�GHIHQGDQW��WKH�IROORZLQJ�ZDV�VWDWHG�

4� :KDW�ZDV�WKH�GHPHDQRU�RI�WKH�GHIHQGDQW�ZKHQ�KH�JDYH�\RX�WKDW
VWDWHPHQW"

$� +H�ZDV�YHU\�GHIHQVLYH�
4� 'LG�KH�DSSHDU�DIUDLG�RU�VFDUHG�RU�DQ\WKLQJ�RI�WKDW�QDWXUH"
$� 1R�� �7KH�VWDWHPHQW��WKH� LQWHUYLHZ�HQGHG�DEUXSWO\�ZKHQ�D� WKLUG

SDUW\�VWDWHG��MXVW�WHOO�KLP�WKDW�\RX�ZDQW�WR�WDON�WR�\RXU�ODZ\HU�
$QG�WKDW�ZDV�WKH�HQG�RI�WKH�VWDWHPHQW�

4� :DV�VRPHERG\�ZLWK�KLP�ZKHQ�KH�ZDV�WDONLQJ�WR�\RX"
$� +LV�PRWKHU��0UV��'UDVV�

1�7�������������DW�����

2Q�FURVV�H[DPLQDWLRQ�RI�2IILFHU�2¶/HDU\�E\�WULDO�FRXQVHO�WKH�IROORZLQJ

RFFXUUHG�

4� 0U��'UDVV� GHQLHG� EHLQJ� LQYROYHG� DW� DOO� ZKHQ�KH� WDONHG� WR� \RX�
LVQ¶W�WKDW�FRUUHFW"

$� 7KDW¶V�FRUUHFW�
4� $QG� WKHQ� WKH� LQWHUYLHZ�ZDV�EURNHQ�RII� VR� WKDW�KH�FRXOG� WDON� WR

KLV�DWWRUQH\�
$� 7KDW�LV�FRUUHFW�
4� $QG�LVQ¶W�WKDW�ZKDW�WKH�0LUDQGD�ZDUQLQJV�DUH�DOO�DERXW"
$� 7KDW�LV�FRUUHFW���,�GLG�DGYLVH�WKDW�KH�VKRXOG�WDON�WR�KLV�DWWRUQH\

DQG� UH�FRQWDFW� PH� DQG� KH� ZDV� JLYHQ� VHYHUDO� RSSRUWXQLWLHV� WR
JLYH�D�IXOO�DQG�FRPSOHWH�VWDWHPHQW�

4� 'LG�\RX�FRQWDFW�KLV�DWWRUQH\�
$� <HV��,�GLG��,�DVNHG�\RX�VHYHUDO�WLPHV�LI�\RX�ZRXOG�FRPH�GRZQ�IRU

D�VWDWHPHQW
4� $QG�LW¶V�SURSHU��LV�LW�QRW��WR�UHPDLQ�VLOHQW"
$� 7KDW¶V�KLV�SUHURJDWLYH�
4� 1RWKLQJ�FDQ�EH�WDNHQ�IURP�WKDW�ZKDWVRHYHU�
$� 7KDW�LV�FRUUHFW�
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1�7�������������DW��������

'XULQJ�WKH�FURVV�H[DPLQDWLRQ�RI�WKH�'HIHQGDQW��WKH�SURVHFXWLRQ�SRVHG

WR�WKH�GHIHQGDQW�WKH�IROORZLQJ�TXHVWLRQ�

4� ,�DVN�WKH�TXHVWLRQ�DJDLQ��VLU���$Q\RQH�ZKR�KDV�QRWKLQJ�WR�KLGH
ZRXOG�QRUPDOO\�JR�WR�WKH�SROLFH�DQG�WHOO�WKHP�ZKDW�KDSSHQHG�

$� 3UREDEO\�
4� %XW�\RX�GLGQ¶W�
$� 1R�
4� ,Q�IDFW��\RX�ZHUH�JLYHQ�DQ�RSSRUWXQLW\�WR�WDON�WR�WKH�SROLFH

ZHUHQ¶W�\RX"

0U��:RRGFRFN��$SSHOODQW¶V�WULDO�FRXQVHO���1RZ�LI�WKH�&RXUW�SOHDVH��,�DP
JRLQJ�WR�REMHFW�WR�WKLV�DQG�,¶P�JHWWLQJ�WR�WKH�SRLQW�ZKHUH�,¶P�JRLQJ�WR
DVN�IRU�D�PLVWULDO�

1�7���DW�����

7KLV�&RXUW�ILQGV�WKDW�WULDO�FRXQVHO¶V�IDLOXUH�WR�UHTXHVW�D�PLVWULDO�LQ�WKH

IDFH�RI�YLRODWLRQV�RI�$SSHOODQW¶V�FRQVWLWXWLRQDO�ULJKW�DJDLQVW�VHOI�LQFULPLQDWLRQ

FRQVWLWXWHV�LQHIIHFWLYH�DVVLVWDQFH�RI�FRXQVHO�

2I� WKH� WKUHH� LQVWDQFHV� ZKHUH� $SSHOODQW¶V� )LIWK� $PHQGPHQW� ULJKW� WR

VLOHQFH� LV� PHQWLRQHG�� WKLV� &RXUW� IRFXVHV� RQ� WKH� FURVV� H[DPLQDWLRQ� RI

$SSHOODQW�DQG�WKH�TXHVWLRQ�IURP�WKH�SURVHFXWRU��³,¶OO�DVN�WKH�TXHVWLRQ�DJDLQ�

VLU��$Q\RQH�ZKR�KDV�QRWKLQJ�WR�KLGH�ZRXOG�QRUPDOO\�JR�WR�WKH�SROLFH�DQG�WHOO

WKHP�ZKDW�KDSSHQHG�´�1�7�������������DW�����

,W�PD\� EH� DUJXHG� WKDW� DIWHU� WKH� ILUVW� FRPPHQW� RQ� )LIWK� $PHQGPHQW

VLOHQFH� WKDW� WKH� WULDO� DWWRUQH\¶V� WDFWLF� RI� H[SODLQLQJ� WKH� FRQVWLWXWLRQDO
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SULYLOHJH�KDG�D�UHDVRQDEOH�EDVLV���+RZHYHU��E\�WKH�WKLUG�LQVWDQFH��LQFOXGLQJ

WULDO� FRXQVHO¶V� TXHVWLRQLQJ�� WULDO� FRXQVHO� KDG� QR� FRQFHLYDEOH� UHDVRQ� QRW� WR

UHTXHVW�D�PLVWULDO���$SSO\LQJ�WKH�WKUHH�SURQJ�WHVW�LQ�3LHUFH��ILUVW�LW�PXVW�EH

GHFLGHG�LI�$SSHOODQW¶V�FODLP�LV�RI�DUJXDEOH�PHULW��,W�LV�ZHOO�VHWWOHG�WKDW�D�FOHDU

YLRODWLRQ� RI� WKH� DFFXVHG¶V� FRQVWLWXWLRQDO� ULJKW� DJDLQVW� VHOI�LQFULPLQDWLRQ

UHVXOWV� IURP� UHIHUHQFHV� WR� DFFXVHG¶V� VLOHQFH� ZKLOH� LQ� SROLFH� FXVWRG\�

&RPPRQZHDOWK� Y�� +\QHPDQ�� ���� $��G� ����� ���� �3D�� 6XSHU� ������

&RPPRQZHDOWK� Y�� *UHFR�� ���� 3D�� ����� ���� $��G� ����� ���� �������

0LUDQGD�Y��$UL]RQD������8�6����������6�&W�����������/�(G��G������������

*ULIIHQ�Y��&DOLIRUQLD������8�6����������6�&W�����������/�(G��G������������

:H�WKHUHIRUH�ILQG�WKDW�$SSHOODQW�KDV�D�FODLP�RI�DUJXDEOH�PHULW�

7KH�VHFRQG�TXHVWLRQ�LV�ZKHWKHU�UHDVRQDEOH�JURXQGV�H[LVWHG�WR�VXSSRUW

WULDO�FRXQVHO¶V�IDLOXUH�WR�DVN�IRU�D�PLVWULDO�IROORZLQJ�WKH�SURVHFXWLRQ¶V�LQTXLU\

LQWR�$SSHOODQW¶V�)LIWK�$PHQGPHQW�VLOHQFH�� �:H�PXVW�H[DPLQH� WKH�DSSURDFK

SXUVXHG� E\� WULDO� FRXQVHO� LQ� OLJKW� RI� WKH� DYDLODEOH� DOWHUQDWLYHV�

&RPPRQZHDOWK�Y��&ODUN������3D����������������$��G�������������������,I

����������������������������������
��7KH�H[FKDQJH�EHWZHHQ�WKH�SURVHFXWRU�DQG�WKH�WHVWLI\LQJ�RIILFHU�PD\��KRZHYHU��IDOO�XQGHU
&RPPRQZHDOWK�Y��+DLGHPDQ������3D�����������$��G���������������������QRWLQJ�WKDW�D
WHVWLPRQLDO� UHIHUHQFH� WR� DFFXVHG¶V� VLOHQFH� DQG� KLV� UHTXHVW� IRU� D� ODZ\HU� LV� D� YLRODWLRQ� RI
DFFXVHG¶V�)LIWK�$PHQGPHQW�ULJKW����DQG�&RPPRQZHDOWK�Y��+\QHPDQ������$��G�������3D�
6XSHU��������6WDWLQJ�WKDW�LW�LV�D�FOHDU�YLRODWLRQ�RI�DQ�DFFXVHG¶V�)LIWK�$PHQGPHQW�ULJKWV�WR
UHIHUHQFH��DW�WULDO��KLV�VLOHQFH�ZKLOH�LQ�SROLFH�FXVWRG\����$W�WULDO��WKH�RIILFHU�LQ�WKH�LQVWDQW�FDVH
WHVWLILHG�WKDW�$SSHOODQW�KDG�LQYRNHG�KLV�ULJKW�WR�VLOHQFH�DQG�DVNHG�WKH�RIILFHU�WR�EH�DOORZHG
WR�VSHDN�ZLWK�DQ�DWWRUQH\���7KH�FDVHV�FLWHG�KHUH�KROG�WKDW�ERWK�WHVWLPRQ\�RQ�WKH�DFFXVHG¶V
VLOHQFH�DQG�WHVWLPRQ\�WKDW�WKH�DFFXVHG�DVNHG� IRU�D� ODZ\HU�DUH� LPSHUPLVVLEOH�YLRODWLRQV�RI
$SSHOODQW¶V�)LIWK�$PHQGPHQW�ULJKW���%HFDXVH�WKLV�&RXUW�JUDQWV�UHOLHI�RQ�RWKHU�JURXQGV��ZH
QHHG�QRW�H[SORUH�WKH�DSSOLFDELOLW\ of these cases.
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ZH�FRQFOXGH�WKDW�WKH�DOWHUQDWLYHV�QRW�FKRVHQ�RIIHUHG�D�VXEVWDQWLDOO\�JUHDWHU

SRWHQWLDO�IRU�VXFFHVV�WKDQ�WKH�WDFWLFV�XWLOL]HG��D�ILQGLQJ�RI�LQHIIHFWLYHQHVV�LV

DSSURSULDWH�� ,G�� � 7KH� DOWHUQDWLYHV�PXVW� EH� H[DPLQHG� RQO\� DV� D�PHDQV� RI

GHWHUPLQLQJ�ZKHWKHU�WKH�FRXUVH�FKRVHQ�KDG�D�UHDVRQDEOH�EDVLV��,G�

,Q�WKLV�MXULVGLFWLRQ�LW�LV�D�FOHDU�YLRODWLRQ�RI�WKH�DFFXVHG¶V�FRQVWLWXWLRQDO

ULJKW� DJDLQVW� VHOI�LQFULPLQDWLRQ� WR�PDNH� D� UHIHUHQFH� DW� WULDO� WR� KLV� VLOHQFH

ZKLOH� LQ� SROLFH� FXVWRG\��+\QHPDQ�� ���� $��G� DW� ����� � ,Q� WKLV� FDVH�� WULDO

FRXQVHO�UHIUDLQHG�IURP�GHPDQGLQJ�D�PLVWULDO�LQ�WKH�IDFH�RI�DQ�LPSHUPLVVLEOH

UHIHUHQFHV�WR�KLV�FOLHQW¶V�)LIWK�$PHQGPHQW�SULYLOHJH�� �:H�DFNQRZOHGJH� WKDW

WKH�WULDO�FRXQVHO�QRWHG�LQ�KLV�REMHFWLRQ�WKDW�KH�ZDV�JHWWLQJ�FORVH�WR�DVNLQJ�IRU

D�PLVWULDO��1�7�������������DW������+RZHYHU��FRXQVHO�IDLOHG�WR�DFWXDOO\�DVN�IRU

RQH�

:H�ILQG�WKDW�WULDO�FRXQVHO�KDG�QR�UHDVRQDEOH�EDVLV�IRU�IDLOLQJ�WR�UHTXHVW

D�PLVWULDO���,Q�������WKH�8QLWHG�6WDWHV�6XSUHPH�&RXUW�GHFLGHG�0LUDQGD�Y�

$UL]RQD�ZKLFK�VWDWHG�

,Q�DFFRUG�ZLWK�RXU�GHFLVLRQ�WRGD\��LW�LV�LPSHUPLVVLEOH�WR�SHQDOL]H
DQ�LQGLYLGXDO�IRU�H[HUFLVLQJ�KLV�)LIWK�$PHQGPHQW�SULYLOHJH�ZKHQ
KH�LV�XQGHU�SROLFH�FXVWRGLDO�LQWHUURJDWLRQ���7KH�SURVHFXWLRQ�PD\
QRW��WKHUHIRUH��XVH�DW�WULDO�WKH�IDFW�WKDW�KH�VWRRG�PXWH�RU�FODLPHG
KLV�SULYLOHJH�LQ�WKH�IDFH�RI�DFFXVDWLRQ�

0LUDQGD�Y��$UL]RQD������8�6�����������Q���������6�&W����������������Q�

�����������HPSKDVLV�DGGHG��� �7KH�0LUDQGD�&RXUW¶V�GHFLVLRQ� LV�DFFHQWXDWHG

HYHQ�PRUH�LQ�OLJKW�RI�RXU�3HQQV\OYDQLD�6XSUHPH�&RXUW¶V�YLHZ�WKDW�³ZH�ZRXOG

EH�QDwYH�LI�ZH�IDLOHG�WR�UHFRJQL]H�WKDW�PRVW�OD\PHQ�YLHZ�DQ�DVVHUWLRQ�RI�WKH
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)LIWK� $PHQGPHQW� SULYLOHJH� DV� D� EDGJH� RI� JXLOW�´� &RPPRQZHDOWK� Y�

+DLGHPDQ�� ���� 3D�� ����� ���� $��G� ����� ���� ������� �TXRWLQJ��:DONHU� Y�

8QLWHG�6WDWHV������)��G������������WK�&LU�������� �HPSKDVLV�DGGHG���6HH�

+\QHPDQ������$��G������$SSHOODQW¶V�WULDO�FRXQVHO�LV�GHHPHG�WR�EH�DZDUH�RI

WKH�KROGLQJV�LQ�ERWK�0LUDQGD�DQG�+DLGHPDQ�ZKLFK�KDG�EHHQ�GHFLGHG�DW�WKH

WLPH� RI� $SSHOODQW¶V� WULDO�� DQG� ZKLFK� GHVFULEHG� WKH� SRWHQWLDO� IRU� XQIDLU

SUHMXGLFH�DVVRFLDWHG�ZLWK�YLRODWLRQV�RI�DQ�DFFXVHG¶V�)LIWK�$PHQGPHQW�ULJKWV�

:H�DUH��WKHUHIRUH��FRQVWUDLQHG�WR�ILQG�QR�UHDVRQDEOH�EDVLV�IRU�WULDO�FRXQVHO¶V

IDLOXUH�WR�UHTXHVW�D�PLVWULDO�

)LQDOO\�� $SSHOODQW�PXVW� GHPRQVWUDWH� KRZ� WKH� DOOHJHG� LQHIIHFWLYHQHVV

SUHMXGLFHG�KLP��3LHUFH������$��G�DW�����

2XU�6XSHULRU�&RXUW¶V�HQ�EDQF�GHFLVLRQ�LQ�&RPPRQZHDOWK�Y��.LPEHO

KHOG� WKDW� WKH� 6WULFNODQG� VWDQGDUG�� DV� DUWLFXODWHG� LQ� 3LHUFH�� LV� WKH

DSSURSULDWH�PHDVXUH�IRU�SUHMXGLFH��:H�UHDUWLFXODWH�WKH�VWDQGDUG�KHUH�

,QLWLDOO\��ZH� FRQVLGHU�ZKDW� VWDQGDUG� RI� UHYLHZ� LV� DSSOLFDEOH� WR� FODLPV
DOOHJLQJ� LQHIIHFWLYH� DVVLVWDQFH� RI� FRXQVHO� XQGHU� WKH� 3&5$�� � ,Q
6WULFNODQG�Y��:DVKLQJWRQ�� ����8�6������� �������� ����6�&W�� �����
������ ��� /�(G��G� ����� ������� �������� WKH� 8QLWHG� 6WDWHV� 6XSUHPH
&RXUW�VHW�IRUWK�WKH�IROORZLQJ�VWDQGDUG�WR�EH�DSSOLHG�RQ�GLUHFW�DSSHDO�RU
LQ� IHGHUDO� FROODWHUDO� SURFHHGLQJV� ZKHQ� FRQVLGHULQJ� ZKHWKHU� FRXQVHO
ZDV�LQHIIHFWLYH�

7KH� EHQFKPDUN� IRU� MXGJLQJ� DQ\� FODLP� RI� LQHIIHFWLYHQHVV
PXVW� EH� ZKHWKHU� FRXQVHO¶V� FRQGXFW� VR� XQGHUPLQHG� WKH
SURSHU�IXQFWLRQLQJ�RI�WKH�DGYHUVDULDO�SURFHVV�WKDW�WKH�WULDO
FDQQRW�EH�UHOLHG�RQ�DV�KDYLQJ�SURGXFHG�D�MXVW�UHVXOW�
���������������������������������������������
>7R� GHPRQVWUDWH� WKDW� FRXQVHO� ZDV� LQHIIHFWLYH@� WKH
GHIHQGDQW� PXVW� VKRZ� WKDW� FRXQVHO¶V� SHUIRUPDQFH� ZDV
GHILFLHQW���7KLV�UHTXLUHV�VKRZLQJ�WKDW�FRXQVHO�PDGH�HUURUV
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VR�VHULRXV�WKDW�FRXQVHO�ZDV�QRW�IXQFWLRQLQJ�DV�WKH�µFRXQVHO¶
JXDUDQWHHG� WKH�GHIHQGDQW� E\� WKH�6L[WK�$PHQGPHQW�� �� �� �
>7@KH� GHIHQGDQW� PXVW� >DOVR@� VKRZ� WKDW� WKH� GHILFLHQW
SHUIRUPDQFH� SUHMXGLFHG� WKH� GHIHQVH�� � 7KLV� UHTXLUHV
VKRZLQJ�WKDW�FRXQVHO¶V�HUURUV�ZHUH�VR�VHULRXV�DV�WR�GHSULYH
WKH�GHIHQGDQW�RI�D�IDLU�WULDO��D�WULDO�ZKRVH�UHVXOW�LV�UHOLDEOH�
8QOHVV�D�GHIHQGDQW�PDNHV�ERWK�VKRZLQJV��LW�FDQQRW�EH�VDLG
WKDW�WKH�FRQYLFWLRQ��� �� �� UHVXOWHG�IURP�D�EUHDNGRZQ�LQ�WKH
DGYHUVDU\�SURFHVV�WKDW�UHQGHUV�WKH�UHVXOW�XQUHOLDEOH�

�(PSKDVLV�DGGHG����2XU�VXSUHPH�FRXUW�DGRSWHG�WKLV�VWDQGDUG�LQ
&RPPRQZHDOWK�Y��3LHUFH������3D�����������$��G������������

.LPEDOO������$��G�DW���������������

7ULDO�FRXQVHO¶V�IDLOXUH�WR�UHTXHVW�D�PLVWULDO�LQ�WKH�LQVWDQW�FDVH�GHSULYHG

$SSHOODQW�RI�D�WULDO�ZKRVH�UHVXOW�ZDV�UHOLDEOH�DQG�DOVR�RI�D�UHYLHZDEOH�UXOLQJ

RQ� FRXQVHO¶V� UHTXHVW� IRU� D� PLVWULDO�� � .QRZLQJ� WKDW� UHFRJQL]HG� SUHMXGLFH

DFFRPSDQLHV�D�FRPPHQW�RU�WHVWLPRQ\�RQ�DQ�DFFXVHG¶V�&RQVWLWXWLRQDO�ULJKW�WR

VLOHQFH�� D� PRWLRQ� IRU� PLVWULDO� VKRXOG� KDYH� EHHQ� PDGH��� � $SSHOODQW¶V

FRQYLFWLRQ� ZDV� EDVHG�� SULPDULO\�� RQ� WKH� WHVWLPRQ\� RI� WKUHH� RWKHU� SHRSOH�

7ZR�ZLWQHVVHV� WHVWLILHG� WKDW�$SSHOODQW� ERDVWHG� WR� WKHP� WKDW� $SSHOODQW� KDG

KDG�VH[�ZLWK�WKH�YLFWLP�ZKLOH�WKH�YLFWLP�ZDV�XQFRQVFLRXV���$SSHOODQW�FODLPHG

WR�EH�MRNLQJ���7KH�WKLUG�ZLWQHVV�ZDV�$SSHOODQW¶V�SDUWQHU�ZKR��ZLWK�$SSHOODQW

DQG�FODLPLQJ�WR�EH�SROLFH��UDLGHG�WKH�RXWGRRU�SDUW\�ZKLFK�WKHQ�EHFDPH�WKH

VLWXV� RI� WKH� UDSH�� 7KH� $SSHOODQW� FODLPV� LQQRFHQFH� DQG�PDLQWDLQV� WKDW� WKH

WKLUG�ZLWQHVV��KLV�SDUWQHU��LV�WKH�UDSLVW���7KHUH�LV�QR�SK\VLFDO�HYLGHQFH�ZKLFK

����������������������������������
�� 2XU� 6XSUHPH� &RXUW� KDV� KHOG� WKDW�� XQGHU� VRPH� FLUFXPVWDQFHV�� DGHTXDWH� FXUDWLYH
LQVWUXFWLRQV� PD\� UHPHG\� DQ� LPSURSHU� UHIHUHQFH� WR� DQ� DFFXVHG¶V� SRVW�DUUHVW� VLOHQFH�
&RPPRQZHDOWK� Y�� 'L3LHWUR�� ���� $��G������ ���� �3D�� ������FLWLQJ��&RPPRQZHDOWK� Y�
0DORQH\������3D�����������$��G��������������1R�LQVWUXFWLRQV�ZHUH�JLYHQ�FRQFHUQLQJ�WKH
$SSHOODQW¶V�)LIWK�$PHQGPHQW�ULJKWV.
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ZRXOG� WHQG� WR� LPSOLFDWH� HLWKHU� $SSHOODQW� RU� KLV� SDUWQHU�� WKH� YLFWLP� EDWKHG

DQG�FKDQJHG�FORWKHV�SULRU�WR�EHLQJ�H[DPLQHG�DW�WKH�KRVSLWDO�

,W� FDQQRW� EH� GHWHUPLQHG� WKDW� WKH� HYLGHQFH� DJDLQVW� $SSHOODQW� ZDV� VR

RYHUZKHOPLQJ� WKDW� FRQYLFWLRQ� ZRXOG� KDYH� IROORZHG� EH\RQG� D� UHDVRQDEOH

GRXEW� RU� HYHQ� WKDW� WKH� HYLGHQFH� LV� PHUHO\� FXPXODWLYH� RI� RWKHU� SURSHU�

SHUVXDVLYH�HYLGHQFH���,W�DOVR�FDQQRW�EH�VDLG� WKDW�PHQWLRQ� LQ�RSHQ�FRXUW�RI

$SSHOODQW¶V�VLOHQFH�DQG�UHTXHVW�IRU�D�ODZ\HU�ZDV�VR�VOLJKW�RU�WDQJHQWLDO�LQ�LW¶V

HIIHFW�DV�WR�EH�GH�PLQLPXV���,Q�IDFW��LQ�WKLV�FDVH�WKH�SURVHFXWRU�HYHQ�ZHQW

IXUWKHU� WKDQ� FRPPHQWLQJ� RQ� VLOHQFH�� � +H� DVNHG� $SSHOODQW� WR� DFNQRZOHGJH

WKDW� RQH�ZKR�KDV�QRWKLQJ� WR�KLGH�ZRXOG� FRPH� IRUZDUG� WR� WKH� SROLFH�� WKXV

KLJKOLJKWLQJ�IRU�WKH�MXU\�D�VXSSRVHG�FRQQHFWLRQ�EHWZHHQ�D�SHUVRQ¶V� ODFN�RI

LQQRFHQFH�DQG�WKHLU�IDLOXUH�WR�VSHDN�WR�DXWKRULW\�

&RXQVHO¶V�HUURUV�ZHUH�VXIILFLHQWO\�VHULRXV�DV�WR�GHSULYH�GHIHQGDQW�RI�D

WULDO�ZKRVH�UHVXOW�LV�UHOLDEOH���7ULDO�FRXQVHO�GLG�QRW�IXQFWLRQ�DV�WKH� µFRXQVHO¶

JXDUDQWHHG�WKH�GHIHQGDQW�E\�WKH�6L[WK�$PHQGPHQW�� �&RQVHTXHQWO\�� LQ� WKH

LQVWDQW�PDWWHU� ZH� ILQG� WKDW� $SSHOODQW� KDV� VDWLVILHG� WKH� WKLUG� SURQJ� RI� WKH

3LHUFH�WHVW�IRU�LQHIIHFWLYHQHVV�RI�FRXQVHO�

8QGHU�RXU�MXGLFLDO�V\VWHP�LW�KDV�QHYHU�EHHQ�WKH�EXUGHQ�RI�WKH�DFFXVHG

WR�FRQYLQFH�WKH�FRXUW�RI�KLV�RU�KHU�LQQRFHQFH���7KDW�EXUGHQ�LV�FDUULHG�E\�WKH

SURVHFXWLRQ���:LWK�WKLV�LQ�PLQG��WKH�TXHVWLRQ�RI�WKH�DFFXVHG¶V�H[HUFLVH�RI�KLV

)LIWK�$PHQGPHQW�ULJKW�WR�VLOHQFH�VKRXOG�QHYHU�KDYH�EHHQ�DVNHG���1R�PDWWHU

WKH� LQWHQW�EHKLQG� WKH�SURVHFXWLRQ¶V�TXHVWLRQ�� LW� LV�HDVLO\� LQWHUSUHWHG�E\� WKH
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MXU\�DV�D�TXHVWLRQ�UHJDUGLQJ�WKH�$SSHOODQW¶V�&RQVWLWXWLRQDO�ULJKWV��D�TXHVWLRQ

ZKLFK�SODFHV�WKH�EXUGHQ�RI�SURRI�RQ�WKH�DFFXVHG���7KDW�WKH�WULHU�RI�IDFW�ZLOO

DFW�DV�LI�WKH�EXUGHQ�RI�SURRI�KDV�VKLIWHG�WR�WKH�DFFXVHG�RU�HYHQ�WKDW�WKH\�ZLOO

VLPSO\�LQIHU�JXLOW�IURP�WKH�VLOHQFH�LWVHOI�DUH�YHU\�UHDO�SRVVLELOLWLHV�ZKLFK�WKH

)LIWK� $PHQGPHQW� JXDUGV� DJDLQVW�� � (YHQ� WKH� WULDO� FRXUW� QRWHV� WKDW� WKH

&RPPRQZHDOWK�PDGH�UHIHUHQFH�WR�WKH�'HIHQGDQW¶V�RSSRUWXQLW\�WR�WDON�WR�WKH

SROLFH��WKRXJK�GRHV�QRW�UHJDUG�LW�ZLWK�WKH�VDPH�GHJUHH�RI�FRQFHUQ��+RZHYHU�

LQ�WKLV�FDVH��WKH�JXLOW�RI�WKH�DFFXVHG�WXUQHG�RQ�D�FUHGLELOLW\�GHWHUPLQDWLRQ�E\

WKH�MXU\���1R�SK\VLFDO�HYLGHQFH�H[LVWHG�DQG�WKH�MXU\�ZDV�DVNHG�WR�EHOLHYH�WKH

WHVWLPRQ\�RI�RQH�VLGH�RU�WKH�RWKHU���:KHQ�D�FRXUW¶V�GHFLVLRQ�WXUQV�VROHO\�RQ

FUHGLELOLW\� LVVXHV�� KRZ�PXFK�JUHDWHU� WKH� FKDQFH� IRU� ELDV�ZKHQ� GHIHQGDQW¶V

FRQVWLWXWLRQDO�ULJKW�WR�VLOHQFH�LV�XVHG�DJDLQVW�KLP���7KHUHIRUH��WULDO�FRXQVHO�

LQ� WKH� IDFH� RI� WKH� SURVHFXWLRQ¶V� LPSURSHU� TXHVWLRQLQJ� UHJDUGLQJ� )LIWK

$PHQGPHQW�VLOHQFH��ZDV�LQHIIHFWLYH�IRU� IDLOLQJ�WR�UHTXHVW�D�PLVWULDO�DQG� IRU

IDLOLQJ�WR�SUHVHUYH�WKH�LVVXH�IRU�DSSHDO�

$FFRUGLQJO\�� VLQFH� ZH� ILQG� WKDW� WULDO� FRXQVHO� ZDV� LQHIIHFWLYH�� ZH

5(9(56(�WKH�RUGHU�RI�WKH�3&5$�FRXUW�DQG�5(0$1'�IRU�D�QHZ�WULDO�


