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0LFKDHO� +DPSWRQ� �3HWLWLRQHU�� DSSHDOV� WKH� WULDO� FRXUW¶V� RUGHU� GHQ\LQJ

UHOLHI�XQGHU�WKH�3RVW�&RQYLFWLRQ�5HOLHI�$FW��3&5$������3D�&�6�������������

%HFDXVH�ZH� ILQG� WKDW�+DPSWRQ� LV� LQGLJHQW� DQG� WKDW� KLV� 3&5$� SHWLWLRQ�ZDV

HIIHFWLYHO\� XQFRXQVHOOHG�� ZH� UHYHUVH� DQG� UHPDQG� IRU� DSSRLQWPHQW� RI� QHZ

FRXQVHO�

+DPSWRQ�ZDV�FRQYLFWHG�RQ�1RYHPEHU�����������RI�IRXUWHHQ�FRXQWV�RI

LQGHFHQW� DVVDXOW�� DJJUDYDWHG� LQGHFHQW� DVVDXOW�� FRUUXSWLRQ� RI� PLQRUV�

VWDWXWRU\� UDSH�� LQYROXQWDU\� GHYLDWH� VH[XDO� LQWHUFRXUVH� DQG� EXUJODU\�� � 7KH

WULDO�FRXUW�LPSRVHG�VHQWHQFH�RI����WR����\HDUV¶�LQFDUFHUDWLRQ�DQG�+DPSWRQ�

ZLWK�WKH�DLG�RI� FRXQVHO�� ILOHG�D� GLUHFW� DSSHDO�� � %\�0HPRUDQGXP�DQG�2UGHU

HQWHUHG�$SULO�����������WKLV�&RXUW�DIILUPHG�
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2Q�$SULO�����������+DPSWRQ��DFWLQJ�SUR�VH��ILOHG�D�ILUVW�3&5$�SHWLWLRQ

DFFRPSDQLHG�E\�D�OHQJWK\�DQG�LQDUWIXO�³$SSHOODQW¶V�0HPRUDQGXP�RI�)DFW�DQG

/DZ�´� � 7KH� WULDO� FRXUW�� WKH� +RQRUDEOH� &OLQWRQ� :�� 6PLWK�� DSSRLQWHG� SRVW�

FRQYLFWLRQ�FRXQVHO��DQG�E\�RUGHU�RI�-XO\�����������JUDQWHG�FRXQVHO����GD\V

ZLWKLQ�ZKLFK�WR�ILOH�³DQ\�DPHQGPHQW�WR�WKH�3&5$�SHWLWLRQ�´��&RXQVHO�ILOHG�QR

DPHQGPHQW� DQG� E\� 2SLQLRQ� DQG� 2UGHU� RI� 1RYHPEHU� ���� ������ WKH� FRXUW

DSSULVHG�WKH�SDUWLHV�RI� LWV� LQWHQWLRQ� WR�GLVPLVV� WKH�SHWLWLRQ�ZLWKRXW�KHDULQJ

SXUVXDQW� WR� 3D�5�&ULP�3�� �����D��� XQOHVV� 3HWLWLRQHU� UHVSRQGHG� ZLWKLQ� ��

GD\V���&RXUW�DSSRLQWHG�FRXQVHO�ILOHG�QR�UHVSRQVH��EXW�+DPSWRQ�DQVZHUHG�RQ

KLV� RZQ� EHKDOI� ZLWKLQ� WZHQW\� GD\V�� RQ� 'HFHPEHU� ���� ������ � 6HH

3D�5�&ULP�3�� �����D��� � )LQGLQJ� WKDW� +DPSWRQ¶V� SUR� VH� UHVSRQVH� IDLOHG� WR

GHPRQVWUDWH�DQ\� LVVXH� WKDW�ZRXOG� HQWLWOH�+DPSWRQ� WR� D�KHDULQJ�� WKH� FRXUW

GLVPLVVHG�KLV�3&5$�SHWLWLRQ���,Q�LWV�RSLQLRQ��WKH�WULDO�FRXUW�FRQFOXGHG�WKDW�WKH

JURXQGV�DGYDQFHG�E\�+DPSWRQ�LQ�VXSSRUW�RI�KLV�SHWLWLRQ��DOOHJLQJ�LQHIIHFWLYH

DVVLVWDQFH�RI�WULDO�FRXQVHO��SURYLGHG�QR�EDVLV�IRU�D�KHDULQJ�EHFDXVH�WKH\�KDG

EHHQ�SUHVHQWHG�RQ�GLUHFW�DSSHDO��RU�EHFDXVH�WKH\�ZHUH�QRW�DUWLFXODWHG�ZLWK

WKH� UHTXLVLWH� VSHFLILFLW\�� � 7KH� FRXUW� IRXQG� VSHFLILFDOO\� WKDW� +DPSWRQ¶V

DVVHUWLRQ�RI�LQHIIHFWLYHQHVV�IRU� IDLOXUH�RI�WULDO�FRXQVHO� WR�FDOO�ZLWQHVVHV�ZDV

LQVXIILFLHQW�EHFDXVH�³'HIHQGDQW�GLG�QRW�VXEPLW�WKH�VLJQHG�FHUWLILFDWLRQ�DV�WR

HDFK� LQWHQGHG� ZLWQHVV� VWDWLQJ� WKH� ZLWQHVVHV� >VLF@� QDPH�� DGGUHVV�� GDWH� RI
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ELUWK� DQG� VXEVWDQFH� RI� WHVWLPRQ\� SXUVXDQW� WR� ��� 3D�&�6�$�� �������G�����´

2SLQLRQ�DQG�2UGHU��1RYHPEHU�����������DW���

3ULRU� WR�GLVPLVVLQJ�+DPSWRQ¶V�SHWLWLRQ�� WKH� FRXUW� FRQYHQHG�DUJXPHQW

WR�GHWHUPLQH�ZKHWKHU�D�KHDULQJ�VKRXOG�EH�JUDQWHG���7KDW�DUJXPHQW�ZDV�QRW

WUDQVFULEHG��KRZHYHU��DQG�FRQVHTXHQWO\��ZH�DUH�XQDEOH�WR�GLVFHUQ�WKH�H[WHQW

WR�ZKLFK�+DPSWRQ¶V�FRXUW�DSSRLQWHG�FRXQVHO�DFWXDOO\�DGYRFDWHG�KLV�LQWHUHVWV

DW�WKDW�SURFHHGLQJ���7KH�WULDO�FRXUW�REVHUYHG�WKDW�³GHIHQVH�FRXQVHO�UHOLHG�RQ

'HIHQGDQW¶V� SUR� VH� 3&5$� SHWLWLRQ�´� DQG� FRXQVHO� UHSRUWHG� WR� +DPSWRQ�� LQ

FRUUHVSRQGHQFH�IROORZLQJ�DUJXPHQW��³\RXU�EULHI�ZDV�HYHQ�VXEPLWWHG� WR� WKH

&RXUW�� WR� DVVXUH� WKDW� DOO� WKH� LVVXHV� \RX� ZDQWHG� WR� OLWLJDWH� ������ ZHUH

SUHVHQWHG��������´��%ULHI�IRU�$SSHOODQW��([KLELW�³)�´

)ROORZLQJ�WKH�WULDO�FRXUW¶V�GHQLDO�RI�KLV�3&5$�SHWLWLRQ��+DPSWRQ��DJDLQ

DFWLQJ� SUR� VH�� ILOHG� KLV� 1RWLFH� RI� $SSHDO� DORQJ� ZLWK� DQ� $SSOLFDWLRQ� IRU

&RQWLQXDWLRQ� RI� ,Q� )RUPD�3DXSHULV�6WDWXV� RQ� $SSHDO� 3XUVXDQW� WR� 3D�5�$�3�

�����DQG�D�0RWLRQ�IRU�7UDQVFULSWLRQ�RI�1RWHV�RI�7HVWLPRQ\�� �7KH�WULDO� FRXUW

GLG�QRW�DGGUHVV�+DPSWRQ¶V�$SSOLFDWLRQ�IRU�&RQWLQXDWLRQ�RI�,Q�)RUPD�3DXSHULV

6WDWXV�� KDYLQJ� RPLWWHG� DOVR� WR� DGGUHVV� +DPSWRQ¶V� RULJLQDO� $SSOLFDWLRQ� WR

3URFHHG�,Q�)RUPD�3DXSHULV�DQG�9HULILHG�6WDWHPHQW�ILOHG�RQ�0DUFK����������

+DPSWRQ¶V� 0RWLRQ� IRU� 7UDQVFULSWLRQ� ZDV� DGGUHVVHG� RQO\� LQ� D� QXJDWRU\

³2UGHU´� VLJQHG�E\� WKH� 3URWKRQRWDU\� RI� /\FRPLQJ� &RXQW\� GLUHFWLQJ� WKDW� WKH

UHTXHVWHG�WUDQVFULSW�EH�SURGXFHG���7KH�UHFRUG�LV�GHYRLG�RI�DQ\�ILOLQJ�HYLQFLQJ
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WKH�LQYROYHPHQW�RI�+DPSWRQ¶V�FRXUW�DSSRLQWHG�FRXQVHO�DW�DQ\�SKDVH�RI�WKH

SRVW� FRQYLFWLRQ� SURFHHGLQJV�� QRU� GRHV� LW� DSSHDU� WKDW� FRXQVHO� VRXJKW� WR

ZLWKGUDZ�

,Q�WKLV�DSSHDO��+DPSWRQ��DJDLQ�DFWLQJ�SUR�VH���EXW�KDYLQJ�³HQOLVWHG�WKH

DLG�RI�D�IRUPHU�SULVRQ�ODZ�FOHUN´��VHH�%ULHI�IRU�$SSHOODQW�DW�����SRVHV�D�VLQJOH

TXHVWLRQ� IRU� RXU� UHYLHZ�� ³'LG� WKH� WULDO� FRXUW� HUU� LQ� GLVPLVVLQJ� DSSHOODQW¶V

XQFRXQVHOOHG� SHWLWLRQ� IRU� SRVW� FRQYLFWLRQ� UHOLHI"´� � ,Q� UHVSRQVH�� WKH

&RPPRQZHDOWK� VWDWHV� ³QR� REMHFWLRQ� WR� WKLV� PDWWHU� EHLQJ� UHPDQGHG� IRU

DSSRLQWPHQW�RI�QHZ�FRXQVHO�WR�DVVLVW�SHWLWLRQHU�LQ�WKH�ILOLQJ�RI�D�SURSHU�3&5$

SHWLWLRQ�´�DQG�FRQFHGHV�WKDW�³RQH�RI�WKH�LVVXHV�SHWLWLRQHU�VRXJKW�WR�UDLVH�LQ

KLV� XQFRXQVHOOHG� SHWLWLRQ�� FRXOG� LI� SURSHUO\� UDLVHG� SRWHQWLDOO\� HQWLWOH

SHWLWLRQHU�WR�D�KHDULQJ>�@´��/HWWHU�IURP�'LVWULFW�$WWRUQH\�RI�/\FRPLQJ�&RXQW\

WR�3URWKRQRWDU\�RI�6XSHULRU�&RXUW��-XO\����������

%DVHG�RQ�WKH�IRUHJRLQJ��ZH�GLVFHUQ�WKH�TXHVWLRQV�SUHVHQWHG�WR�EH�����

'LG� +DPSWRQ� KDYH� D� ULJKW� WR� HIIHFWLYH� DVVLVWDQFH� RI� FRXQVHO� WR� ILOH� DQG

OLWLJDWH� KLV� 3&5$� SHWLWLRQ�� DQG� ���� :DV� WKH� DVVLVWDQFH� UHQGHUHG� E\

+DPSWRQ¶V� FRXUW�DSSRLQWHG� FRXQVHO� VXIILFLHQW� WR� GLVFKDUJH� VXFK� ULJKW�

%HFDXVH�ZH� FRQFOXGH� WKDW� +DPSWRQ�ZDV� HQWLWOHG� WR� DVVLVWDQFH� RI� FRXQVHO�

DQG�WKDW�WKH�UHFRUG�IDLOV�WR�HVWDEOLVK�WKDW�FRXUW�DSSRLQWHG�FRXQVHO�UHQGHUHG

HIIHFWLYH�DVVLVWDQFH��ZH�ZLOO�QRW�DGGUHVV�WKH�LVVXHV�LQ�WKH�XQGHUO\LQJ�SHWLWLRQ�

6HH� &RPPRQZHDOWK� Y�� 3HWHUVRQ�� ���� $��G� ����� ���� �3D�6XSHU�
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������6XSHULRU�&RXUW�ZRXOG�QRW�DGGUHVV�PHULWV�RI�XQGHUO\LQJ�SRVW�FRQYLFWLRQ

SHWLWLRQ� ZKHUH� LQGLJHQW� SHWLWLRQHU� ZDV� GHQLHG� ULJKW� WR� FRXQVHO� WR� DVVLVW� LQ

SUHSDUDWLRQ�RI�SHWLWLRQ��

3HQQV\OYDQLD� FRXUWV� KDYH� UHFRJQL]HG� H[SUHVVO\� WKDW� HYHU\� SRVW�

FRQYLFWLRQ�OLWLJDQW�LV�HQWLWOHG�WR�³DW�OHDVW�RQH�PHDQLQJIXO�RSSRUWXQLW\�WR�KDYH

�� �� �� LVVXHV� UHYLHZHG�� DW� OHDVW� LQ� WKH� FRQWH[W� RI� DQ� LQHIIHFWLYHQHVV� FODLP�´

&RPPRQZHDOWK� Y�� .DXIPDQQ�� ���� $��G� ����� ���� �3D�6XSHU�� ������

TXRWLQJ�&RPPRQZHDOWK�Y��$OH[DQGHU������3D��������������$��G���������

���������7KLV�&RXUW�KDV�DGPRQLVKHG��DFFRUGLQJO\��WKDW�³>W@KH�SRLQW�LQ�WLPH�DW

ZKLFK� D� WULDO� FRXUW� PD\� GHWHUPLQH� WKDW� D� 3&5$� SHWLWLRQHU¶V� FODLPV� DUH

IULYRORXV�RU�PHULWOHVV�LV�DIWHU�WKH�SHWLWLRQHU�KDV�EHHQ�DIIRUGHG�D�IXOO�DQG�IDLU

RSSRUWXQLW\� WR� SUHVHQW� WKRVH� FODLPV�´� � 3HWHUVRQ�� VXSUD�� DW� ����� � 2XU

VXSUHPH� FRXUW� KDV� UHFRJQL]HG� WKDW� VXFK� DQ� RSSRUWXQLW\� LV� EHVW� DVVXUHG

ZKHUH� WKH� SHWLWLRQHU� LV� SURYLGHG� UHSUHVHQWDWLRQ� E\� FRPSHWHQW� FRXQVHO

³ZKRVH�DELOLW\�WR�IUDPH�WKH�LVVXHV�LQ�D�OHJDOO\�PHDQLQJIXO�IDVKLRQ�LQVXUHV�WKH

WULDO� FRXUW�WKDW� DOO� UHOHYDQW� FRQVLGHUDWLRQV�ZLOO�EH�EURXJKW� WR� LWV� DWWHQWLRQ�´

&RPPRQZHDOWK�Y��&DUULHU������3D����������������$��G�����������������

7KH�VXSUHPH�FRXUW�KDV�PDQGDWHG�DFFRUGLQJO\��³WKDW�FRXQVHO�EH�DSSRLQWHG�LQ

HYHU\� FDVH� LQ� ZKLFK� D� GHIHQGDQW� KDV� ILOHG� D� PRWLRQ� IRU� SRVW�FRQYLFWLRQ

FROODWHUDO� UHYLHZ� IRU� WKH� ILUVW� WLPH� DQG� LV� XQDEOH� WR� DIIRUG� FRXQVHO� �� �� �� �´

.DXIPDQQ��VXSUD��TXRWLQJ�3D�5�&ULP�3��������&RPPHQW²�������6HH�DOVR
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3D�5�&ULP�3��������&RPPHQW²�������³7KXV��EHIRUH�WKH�WULDO�FRXUW�GLVSRVHV

RI� D� SRVW� FRQYLFWLRQ�SHWLWLRQ�� LW�PXVW� ILUVW�PDNH� D� GHWHUPLQDWLRQ� DV� WR� WKH

SHWLWLRQHU¶V�LQGLJHQFH�DQG�LI�WKH�SHWLWLRQHU�LV�LQGLJHQW��WKH�FRXUW�PXVW�DSSRLQW

FRXQVHO� WR� DVVLVW� LQ� WKH�SUHSDUDWLRQ� RI� VDLG� SHWLWLRQ�´� �&RPPRQZHDOWK� Y�

9DQ� $OOHQ�� ���� $��G� ������ ����� �3D�6XSHU�� ������� � 7KH� LQGLJHQW

SHWLWLRQHU¶V�ULJKW�WR�FRXQVHO�PXVW�EH�KRQRUHG�UHJDUGOHVV�RI�WKH�PHULWV�RI�KLV

XQGHUO\LQJ� FODLPV�� HYHQ�ZKHUH� WKRVH� FODLPV�ZHUH� SUHYLRXVO\� DGGUHVVHG� RQ

GLUHFW� DSSHDO�� VR� ORQJ� DV� WKH� SHWLWLRQ� LQ� TXHVWLRQ� LV� KLV� ILUVW�� � 6HH

&RPPRQZHDOWK�Y��/XFNHWW������$��G�������3D�6XSHU��������HYHQ�ZKHUH

PRVW� RI� WKH� LVVXHV� UDLVHG� LQ� LQGLJHQW� SHWLWLRQHU¶V� 3&5$� SHWLWLRQ� KDG� EHHQ

SUHYLRXVO\�OLWLJDWHG�RU�ZHUH�QRW�FRJQL]DEOH�XQGHU�WKH�3&5$��KH�ZDV�HQWLWOHG

WR� DVVLVWDQFH� RI� FRXQVHO� WR� OLWLJDWH� KLV� ILUVW� SHWLWLRQ��� � 6HH� DOVR

&RPPRQZHDOWK� Y�� /LQGVH\�� ���� $��G� ������ ����� �3D�6XSHU�

������UHDVRQLQJ� WKDW� ³3HQQV\OYDQLD� 5XOH� RI� &ULPLQDO� 3URFHGXUH� �����D�

SURYLGHV� WKDW� D� 3&5$� SHWLWLRQHU� LV� HQWLWOHG� WR� FRXQVHO� IRU� KLV� ILUVW� 3&5$

SHWLWLRQ��UHJDUGOHVV�RI�WKH�PHULWV�RI�KLV�FODLP�´���.DXIPDQQ��VXSUD��DW����

�³:H�GR�QRW�UHDG�5XOH�����¶V�DXWKRULW\�WR�GLVPLVV�VXPPDULO\�D�3&5$�SHWLWLRQ

WR�EH� H[HUFLVHG�ZKHQ�DQ�XQFRXQVHOHG� SHWLWLRQ� LV� WKH� ILUVW� VXEPLWWHG� E\� DQ

LQGLJHQW�SHWLWLRQHU�´��

0RUHRYHU��³>W@KLV�UXOH�>KDV�QRW�EHHQ@�OLPLWHG�WR�WKH�PHUH�QDPLQJ�RI�DQ

DWWRUQH\� WR� UHSUHVHQW� DQ� DFFXVHG�� EXW� DOVR� HQYLVLRQV� WKDW� FRXQVHO� VR
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DSSRLQWHG� VKDOO� KDYH� WKH� RSSRUWXQLW\� DQG� LQ� IDFW� GLVFKDUJH� WKH

UHVSRQVLELOLWLHV�UHTXLUHG�E\�KLV�UHSUHVHQWDWLRQ�´��&RPPRQZHDOWK�Y��)LHUR�

����3D����������������$��G�����������������DSSO\LQJ�IRUPHU�FULPLQDO�UXOHV

����� DQG� ����� JRYHUQLQJ� DSSRLQWPHQW� RI� FRXQVHO� WR� PDQGDWRU\

DSSRLQWPHQW� UHTXLUHPHQW� XQGHU� 3RVW� &RQYLFWLRQ� +HDULQJ� $FW��� � 6HH� DOVR

&RPPRQZHDOWK� Y�� %DUWRQ�� ���� $��G� ����� ���� �3D�6XSHU�� ������

&RPPRQZHDOWK� Y�� 2OOLH�� ���� $��G� ������ ����� �3D�6XSHU�� ������

&RPPRQZHDOWK�Y��+LQHV������$��G�������������������³2QFH�DSSRLQWPHQW

KDV�EHHQ�PDGH��FRXQVHO�PD\�VHHN�WR�ZLWKGUDZ��DIWHU�D�WKRURXJK�UHYLHZ�RI

WKH�UHFRUG�KDV�EHHQ�PDGH��ZKHUH�QRQ�IULYRORXV�LVVXHV�MXVWLI\LQJ�WKH�SXUVXLW

RI� SRVW�FRQYLFWLRQ� FROODWHUDO� UHOLHI� DUH� ODFNLQJ�´� �.DXIPDQQ�� VXSUD�� DW� ���

�HPSKDVLV� DGGHG�� FLWLQJ� &RPPRQZHDOWK� Y�� )LQOH\�� ���� $��G� ����� ���

�3D�6XSHU�� ������SRVW�FRQYLFWLRQ� FRXQVHO� PD\� VHHN� WR� ZLWKGUDZ� E\� ILOLQJ

³QR�PHULW´� OHWWHU� GHWDLOLQJ� WKH� QDWXUH� DQG� H[WHQW� RI� KLV� UHYLHZ�� OLVWLQJ� WKH

LVVXHV� UDLVHG� E\� WKH� SHWLWLRQHU�� DQG� H[SODLQLQJ� ZK\� SHWLWLRQHU¶V� LVVXHV� DUH

PHULWOHVV��� � &RXQVHO� PD\� QRW�� KRZHYHU�� DFFHSW� DSSRLQWPHQW�� WKHUHE\

HQJHQGHULQJ� WKH� UHOLDQFH� RI� ERWK� KLV� FOLHQW� DQG� WKH� FRXUW�� ZLWKRXW

XQGHUWDNLQJ� RI� UHFRUG� HLWKHU� WR� DGYDQFH� KLV� FOLHQW¶V� FODLPV� RU� FHUWLI\� WKHLU

ODFN�RI�PHULW�

,Q�DGGUHVVLQJ�WKH�SHWLWLRQHU¶V�ULJKW�WR�FRXQVHO�XQGHU� WKH�SUHFXUVRU� WR

WKH�3&5$��ZH�DGPRQLVKHG�WKDW�³>Z@KHQ�DSSRLQWHG�FRXQVHO�IDLOV�WR�DPHQG�DQ
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LQDUWLFXODWHO\�GUDIWHG�SUR�VH� >SRVW�FRQYLFWLRQ@�SHWLWLRQ��RU� IDLOV� RWKHUZLVH� WR

SDUWLFLSDWH�PHDQLQJIXOO\��WKLV�FRXUW�ZLOO�FRQFOXGH�WKDW�WKH�SURFHHGLQJV�ZHUH�

IRU�DOO�SUDFWLFDO�SXUSRVHV��XQFRXQVHOOHG�DQG�LQ�YLRODWLRQ�RI�WKH�UHSUHVHQWDWLRQ

UHTXLUHPHQW� �� �� �� �´� � 2OOLH�� VXSUD�� DW� ����� TXRWLQJ� &RPPRQZHDOWK� Y�

6DQJULFFR�� ���� 3D�� ����� ���� $��G� ��� �������LQWHUQDO� TXRWDWLRQ� PDUNV

RPLWWHG��� � %RWK� WKLV�&RXUW� DQG�RXU�6XSUHPH�&RXUW�KDYH� UHFRJQL]HG� WKDW� D

SRVW�FRQYLFWLRQ� SHWLWLRQ� LV� HIIHFWLYHO\� XQFRXQVHOOHG� XQGHU� D� YDULHW\� RI

FLUFXPVWDQFHV� ZKHQHYHU� RPLVVLRQV� RI� UHFRUG� GHPRQVWUDWH� WKDW� FRXQVHO¶V

LQDFWLRQ�³GHSULYHG�WKH�SHWLWLRQHU�µWKH�RSSRUWXQLW\�RI�OHJDOO\�WUDLQHG�FRXQVHO�WR

DGYDQFH�KLV�SRVLWLRQ�LQ�DFFHSWDEOH�OHJDO�WHUPV�¶´��6DQJULFFR��VXSUD��DW�����

����$��G����� TXRWLQJ�)LHUR�� VXSUD�� DW� ����� ����$��G������ �6HH�� H�J��� LG�

�FRXUW�DSSRLQWHG� FRXQVHO� DSSHDUHG� DW� RUDO� DUJXPHQW�� EXW� IDLOHG� WR� DPHQG

SRVW�FRQYLFWLRQ� SHWLWLRQ� DQG� WULDO� FRXUW� GLVPLVVHG� SHWLWLRQ� ZLWKRXW� KHDULQJ

EDVHG�RQ�SHWLWLRQHU¶V�SUR�VH� VXEPLVVLRQV���)LHUR�� VXSUD�� DW� ����� ����$��G

�����DSSRLQWHG�FRXQVHO�IDLOHG�WR�DPHQG�SRVW�FRQYLFWLRQ�SHWLWLRQ�DQG�IDLOHG�WR

EULHI�SHWLWLRQHU¶V�LVVXHV��DQG�WULDO�FRXUW�GLVPLVVHG�SHWLWLRQ�ZLWKRXW�DUJXPHQW

RU� KHDULQJ��� &RPPRQZHDOWK� Y�� %DUWRQ�� ���� $��G� ����� ���� �3D�6XSHU�

������SXEOLF�GHIHQGHU�IDLOHG�WR�DPHQG�SRVW�FRQYLFWLRQ�SHWLWLRQ�GHVSLWH�OHDYH

RI�FRXUW�WR�GR�VR��DQG�WULDO�FRXUW�GLVPLVVHG�SHWLWLRQ�ZLWKRXW�KHDULQJ���2OOLH�

VXSUD��DW�������DSSRLQWHG�FRXQVHO� IDLOHG� WR� DPHQG�SRVW�FRQYLFWLRQ�SHWLWLRQ

RU�EULHI�SHWLWLRQHU¶V�LVVXHV�DQG�WULDO�FRXUW�GLVPLVVHG�SHWLWLRQ�ZLWKRXW�KHDULQJ
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DIWHU�KROGLQJ�RUDO�DUJXPHQW���+LQHV��VXSUD��DW������SXEOLF�GHIHQGHU�IDLOHG�WR

DPHQG� SRVW�FRQYLFWLRQ� SHWLWLRQ� RU� EULHI� SHWLWLRQHU¶V� LVVXHV� DQG� WULDO� FRXUW

GLVPLVVHG�SHWLWLRQ�ZLWKRXW�KHDULQJ�RU�RUDO�DUJXPHQW��

7KRXJK� WKH� IRUHJRLQJ� GHFLVLRQV� SUHGDWH� DGRSWLRQ� RI� WKH� 3RVW

&RQYLFWLRQ� 5HOLHI� $FW� DQG� FXUUHQW� 5XOHV� RI� &ULPLQDO� 3URFHGXUH� ����� DQG

������ WKLV� &RXUW� KDV� KHOG�PRUH� UHFHQWO\� WKDW� ³RQH� FRQVWDQW� UHPDLQV� DV� D

KROGRYHU�� IURP� WKH� SULRU� ODZ�� DQ� LQGLJHQW� GHIHQGDQW� VKDOO� EH� DYDLOHG� WKH

RSSRUWXQLW\�WR�VHFXUH�WKH�DSSRLQWPHQW�RI�FRXQVHO�WR�DLG�LQ�WKH�SHUIHFWLRQ�RI

KLV� ILUVW� SHWLWLRQ� VHHNLQJ� SRVW�FRQYLFWLRQ� FROODWHUDO� UHOLHI�´� � .DXIPDQQ�

VXSUD��DW�������:H�ILQG�DOVR�WKDW��DV�XQGHU�RXU�SULRU�ODZ��³>W@KLV�UXOH�LV�QRW

OLPLWHG�WR�WKH�PHUH�QDPLQJ�RI�DQ�DWWRUQH\�WR�UHSUHVHQW�DQ�DFFXVHG��EXW�DOVR

HQYLVLRQV� WKDW� FRXQVHO� VR� DSSRLQWHG� VKDOO�KDYH� WKH� RSSRUWXQLW\� DQG� LQ� IDFW

GLVFKDUJH� WKH� UHVSRQVLELOLWLHV� UHTXLUHG� E\� KLV� UHSUHVHQWDWLRQ�´

&RPPRQZHDOWK� Y�� )LHUR�� ���� 3D�� ����� ����� ���� $��G� ����� ���� ������

$FFRUGLQJO\�� ZKHUH�� DV� XQGHU� RXU� SULRU� FDVH� ODZ�� WKH� UHFRUG� IDLOV� WR

GHPRQVWUDWH�PHDQLQJIXO�SDUWLFLSDWLRQ�E\�FRXQVHO�DSSRLQWHG�WR�UHSUHVHQW�DQ

LQGLJHQW�SHWLWLRQHU�ILOLQJ�KLV�ILUVW�SHWLWLRQ��ZH�ZLOO�UHPDQG�IRU�DSSRLQWPHQW�RI

QHZ� FRXQVHO�� � &RXQVHO� DSSRLQWHG� PD\� SURFHHG� WR� GHYHORS� DQG� DGYRFDWH

PHULWRULRXV�FODLPV��RU�PD\�VHHN�WR�ZLWKGUDZ��³DIWHU�D�WKRURXJK�UHYLHZ�RI�WKH

UHFRUG�KDV�EHHQ�PDGH��ZKHUH�QRQ�IULYRORXV� LVVXHV� MXVWLI\LQJ�WKH�SXUVXLW� RI
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SRVW�FRQYLFWLRQ� FROODWHUDO� UHOLHI� DUH� ODFNLQJ�´� � .DXIPDQQ�� VXSUD�� DW� ���

�HPSKDVLV�DGGHG��FLWLQJ�)LQOH\��VXSUD��DW�����

8SRQ� UHYLHZ� RI� WKH� UHFRUG� LQ� WKH� FDVH� EHIRUH� XV�� ZH� DUH� XQDEOH� WR

FRQFOXGH� WKDW� WKH� 3XEOLF� 'HIHQGHU� RI� /\FRPLQJ� &RXQW\� ³GLVFKDUJHG� WKH

UHVSRQVLELOLWLHV� UHTXLUHG� E\� >KHU@� UHSUHVHQWDWLRQ�´� � 6HH� 2OOLH�� VXSUD�� DW

�������2XU�DSSHOODWH�FRXUWV�KDYH�DIILUPHG�FRQWLQXRXVO\�WKDW�³>H@[SORUDWLRQ�RI

WKH� OHJDO� JURXQGV� IRU� FRPSODLQW�� LQYHVWLJDWLRQ� RI� WKH� XQGHUO\LQJ� IDFWV�� DQG

PRUH� DUWLFXODWH� VWDWHPHQW� RI� FODLPV� DUH� IXQFWLRQV� RI� DQ� DGYRFDWH� DQG� DUH

LQDSSURSULDWH�IRU�D�MXGJH��RU�KLV�VWDII�´��.DXIPDQQ��VXSUD��DW������TXRWLQJ

&RPPRQZHDOWK� Y�� 0LWFKHOO�� ���� 3D�� ����� ���� $��G� ���� �������

1RQHWKHOHVV�� GHVSLWH� OHDYH� RI� FRXUW� WR� DPHQG� +DPSWRQ¶V� 3&5$� SHWLWLRQ�

FRXQVHO� IDLOHG�� LQ� DQ\� ZD\�� WR� PRGLI\� WKH� GHIHQGDQW¶V� SUR� VH� VXEPLVVLRQ�

OHDYLQJ� WKH� WULDO� FRXUW� WR� VLIW� WKH� YROXPLQRXV� DQG� LQDUWIXO� ³$SSHOODQW¶V

0HPRUDQGXP�RI�)DFW�DQG�/DZ�´��)ROORZLQJ�UHYLHZ��WKH�WULDO�FRXUW�FRQFOXGHG

WKDW�+DPSWRQ¶V�PHPRUDQGXP�DVVHUWHG�WZR�LVVXHV�WKDW�KDG�EHHQ�DGGUHVVHG

RQ�GLUHFW� DSSHDO� DQG�ZHUH�� FRQVHTXHQWO\�� LQDSSURSULDWHO\� UDLVHG� LQ� D� SRVW�

FRQYLFWLRQ�SHWLWLRQ�� �2SLQLRQ��VXSUD�� DW� ����� � 7KRXJK� UHDVRQDEOH� LQVSHFWLRQ

E\� FRXQVHO� ZRXOG� KDYH� UHYHDOHG� D� GXSOLFDWLRQ� RI� LVVXHV� DQG� VKRXOG� KDYH

VXJJHVWHG� WKDW� VKH� PRGLI\� +DPSWRQ¶V� VXEPLVVLRQV�� VKH� IDLOHG� HLWKHU� WR

DPHQG� WKH� XQGHUO\LQJ� SHWLWLRQ� RU� WR� ILOH� D� EULHI� ZLWK� WKH� FRXUW�� FKRRVLQJ

LQVWHDG� WR� VXEPLW� +DPSWRQ¶V� PHPRUDQGXP� ³WR� DVVXUH� WKDW� DOO� WKH� LVVXHV
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>KH@�ZDQWHG�WR�OLWLJDWH�������ZHUH�SUHVHQWHG��������´��%ULHI�IRU�$SSHOODQW��([KLELW

³)�´� � 0RUHRYHU�� FRXQVHO� IDLOHG� WR� VXEPLW� ZLWQHVV� FHUWLILFDWLRQV� IURP

SHUVSHFWLYH� ZLWQHVVHV� WKDW� +DPSWRQ� DOOHJHG� ZRXOG� SURYLGH� H[FXOSDWRU\

WHVWLPRQ\�� GHVSLWH� WKH� LQFOXVLRQ� RI� WKH� QDPHV� DQG� ZKHUHDERXWV� RI� WKH

ZLWQHVVHV� LQ� +DPSWRQ¶V�PHPRUDQGXP�� � 2SLQLRQ�� VXSUD�� DW� ��� � ,Q� YLHZ� RI

FRXQVHO¶V� IDLOXUH�WR� ILOH� D�QR�PHULW� OHWWHU� LQ� DFFRUGDQFH�ZLWK�)LQOH\�� VXSUD�

ZH�ILQG�WKHVH�GHUHOLFWLRQV�LQH[SOLFDEOH�

:H� FRQFOXGH�DFFRUGLQJO\�� WKDW�+DPSWRQ�� DQ� LQGLJHQW� GHIHQGDQW� ILOLQJ

KLV�ILUVW�SRVW�FRQYLFWLRQ�SHWLWLRQ��ZDV�GHSULYHG�RI�³µWKH�RSSRUWXQLW\�RI�OHJDOO\

WUDLQHG� FRXQVHO� WR� DGYDQFH� KLV� SRVLWLRQ� LQ� DFFHSWDEOH� OHJDO� WHUPV�¶´

6DQJULFFR�� VXSUD�� DW� ���������$��G����� TXRWLQJ�)LHUR�� VXSUD�� DW� ���� 3D�

���������$��G�������&RQVHTXHQWO\��ZH�ILQG�WKDW�KLV�SHWLWLRQ�ZDV�HIIHFWLYHO\

XQFRXQVHOOHG��DQG�ZH�UHPDQG�IRU�DSSRLQWPHQW�RI�QHZ�FRXQVHO�ZKR�VKDOO�ILOH

HLWKHU� DQ� DPHQGHG� 3&5$� SHWLWLRQ� RU� D� QR�PHULW� OHWWHU� LQ� DFFRUGDQFH� ZLWK

)LQOH\��VXSUD�

2UGHU� 5(9(56('�� � &DVH� 5(0$1'('� IRU� IXUWKHU� SURFHHGLQJV

FRQVLVWHQW�ZLWK�WKLV�2SLQLRQ���-XULVGLFWLRQ�5(/,148,6+('�


