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��� $QWURQH� )ORZHUV� DSSHDOV� IURP� KLV� -DQXDU\� ���� ����� MXGJPHQW� RI

VHQWHQFH�RI� ILYH� ���� WR� ILIWHHQ� ����� \HDUV¶� LPSULVRQPHQW�� � )ROORZLQJ� D� MXU\

WULDO�� DSSHOODQW� ZDV� IRXQG� JXLOW\� RI� VLPSOH� SRVVHVVLRQ�� �PDULMXDQD��

SRVVHVVLRQ� ZLWK� LQWHQW� WR� GHOLYHU��� � FULPLQDO� FRQVSLUDF\�� DQG� FDUU\LQJ� D

ILUHDUP�ZLWKRXW�D�OLFHQVH����7KLV�&RXUW�GLVPLVVHG�D�GLUHFW�DSSHDO�IRU�IDLOXUH�WR

ILOH�D�EULHI�RQ�2FWREHU������������8SRQ�UHYLHZ�RI�DSSHOODQW¶V�3RVW�&RQYLFWLRQ

5HOLHI�$FW��SHWLWLRQ��WKH�WULDO�FRXUW�UHLQVWDWHG�DSSHOODQW¶V�GLUHFW�DSSHDO�ULJKWV

QXQF� SUR� WXQF�� � 7KH� OHQJWK\� EXW� UHOHYDQW� IDFWV� IROORZ�

����������������������������������
�����3�6��������������D������

��,G������������D������

�����3D�&�6�$��������

��,G���������

�����3D�&�6�$��������������



-��6��������

�����

��� 2Q� -XO\� ���� ������ WKH�'UXJ� (QIRUFHPHQW� $JHQF\� �'($�� UHFHLYHG� DQ

DQRQ\PRXV�FDOO�UHJDUGLQJ�GUXJ�WUDIILFNLQJ���7KH�FDOOHU�WROG�'($�$JHQW�3HSSHU

WKDW� DSSHOODQW� ZRXOG� EH� DUULYLQJ� DW� ���� &HQWUDO� %RXOHYDUG�� %HWKOHKHP�

/HKLJK�&RXQW\��ZLWKLQ�WKH�IROORZLQJ�RQH�WR�WKUHH�GD\V�DQG�LQ�SRVVHVVLRQ�RI

DSSUR[LPDWHO\�����SRXQGV�RI�PDULMXDQD�DQG�D�ORDGHG��PP�VHPL�DXWRPDWLF

KDQGJXQ�� � ,Q� DGGLWLRQ�� WKH� FDOOHU�ZDV� DEOH� WR� SURYLGH� DFFXUDWH� LQIRUPDWLRQ

UHJDUGLQJ� DSSHOODQW¶V� SK\VLFDO� GHVFULSWLRQ�� KLV� DUUHVW� UHFRUG� DQG� KLV� FUHGLW

FDUG� QXPEHU�� � 7KH� FDOOHU� FRQWDFWHG� $JHQW� 3HSSHU� DJDLQ� WKH� IROORZLQJ� GD\

ZLWK�PRUH�GHWDLOHG�LQIRUPDWLRQ�LQFOXGLQJ�

• WKDW� DSSHOODQW� ZDV� GULYLQJ� D� JUHHQ� 0LWVXELVKL
'LDPDQWH�ZLWK�DQ�2NODKRPD�OLFHQVH�SODWH�

• WKDW� DSSHOODQW� ZRXOG� EH� DUULYLQJ� DW� WKH� DERYH
DGGUHVV�VRPHWLPH�EHWZHHQ������±������S�P��WKDW
HYHQLQJ��DQG

• WKDW� WKH� DPRXQW� RI� PDULMXDQD� EHLQJ� WUDQVSRUWHG
ZRXOG�EH�DSSUR[LPDWHO\����SRXQGV�DV�RSSRVHG�WR
WKH�RULJLQDO�HVWLPDWH�RI�����SRXQGV�

%DVHG�XSRQ�WKLV�LQIRUPDWLRQ��WKH�'($�DQG�ORFDO�SROLFH�VHW�XS�VXUYHLOODQFH�WKDW

HYHQLQJ� DW� WKH� DGGUHVV� SURYLGHG� DQG� DURXQG� ����� S�P��� DSSHOODQW� ZDV

REVHUYHG� DUULYLQJ� DW� WKH� DGGUHVV� �WKH� KRPH� RI� DSSHOODQW¶V� VLVWHU�� LQ� WKH

YHKLFOH�GHVFULEHG�E\�WKH�FDOOHU�

��� $W� WKDW� WLPH�� $JHQW� 3HSSHU� EHJDQ� WKH� SURFHVV� RI� REWDLQLQJ� D� VHDUFK

ZDUUDQW�IURP�D�IHGHUDO�PDJLVWUDWH�YLD�SKRQH���0HDQZKLOH��DSSHOODQW�H[LWHG�KLV

YHKLFOH�DQG�WUDQVSRUWHG�VHYHUDO�LWHPV��LQFOXGLQJ�D�ZKLWH�SODVWLF�EDJ��IURP�WKH

UHDU�HQG� DQG� WUXQN� RI� WKH� YHKLFOH� LQWR� WKH� KRXVH�� � 6KRUWO\� WKHUHDIWHU�� DQ
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HOGHUO\�ZRPDQ� �ODWHU� LGHQWLILHG� DV� DSSHOODQW¶V�PRWKHU�� H[LWHG� WKH� UHVLGHQFH

FDUU\LQJ�D�VLPLODU�ZKLWH�SODVWLF�EDJ�DQG�HQWHUHG�DQRWKHU�YHKLFOH�

��� 6XVSHFWLQJ�WKH�EDJ�ZDV�WKH�VDPH�RQH�DSSHOODQW�KDG�WUDQVSRUWHG�LQWR

WKH�UHVLGHQFH�DQG�WKDW�WKH�EDJ�FRQWDLQHG�PDULMXDQD��DSSHOODQW¶V�PRWKHU�ZDV

LPPHGLDWHO\�VWRSSHG�DQG�WKH�EDJ�DQG�KHU�YHKLFOH�ZHUH�VHDUFKHG���:KLOH�WKH

VHDUFK� UHYHDOHG� QR� FRQWUDEDQG�� RQFH� FRQGXFWHG�� LW� PDGH� LW� LPSRVVLEOH� WR

PDLQWDLQ�WKH�XQGHUFRYHU�QDWXUH�RI�WKH�LQYHVWLJDWLRQ���$V�D�UHVXOW��DQG�GHVSLWH

KDYLQJ� QRW� \HW� UHFHLYHG� D� VHDUFK� ZDUUDQW�� ODZ� HQIRUFHPHQW� VHFXUHG� WKH

UHVLGHQFH�� � 7KH\� ILUVW� NQRFNHG� DQG� DQQRXQFHG� WKHPVHOYHV� DQG� XSRQ

UHFHLYLQJ� QR� UHVSRQVH�� ZDLWHG� DSSUR[LPDWHO\� ��� VHFRQGV� DQG� WKHQ� IRUFLEO\

HQWHUHG�WKH�UHVLGHQFH���:KLOH�ODZ�HQIRUFHPHQW�DFWLYLW\�LQVLGH�WKH�KRXVH�ZDV

OLPLWHG�WR�GHWDLQLQJ�WKRVH�IRXQG�WKHUHLQ��DSSHOODQW��KLV�EURWKHU��KLV�VLVWHU�DQG

KHU�\RXQJ�FKLOGUHQ���RXWVLGH��DSSHOODQW¶V�YHKLFOH�ZDV�VHDUFKHG�DQG�D�ORDGHG

�PP� VHPL�DXWRPDWLF� KDQGJXQ� DQG� D� EDJ� FRQWDLQLQJ� ZKDW� ZDV� ODWHU

GHWHUPLQHG�WR�EH�PDULMXDQD�UHVLGXH�ZHUH�GLVFRYHUHG�LQ�WKH�WUXQN�

��� ,W� ZDV� RQO\� DIWHU� WKHVH� HYHQWV� WUDQVSLUHG� WKDW� WKH� DZDLWHG� VHDUFK

ZDUUDQW� ZDV� LVVXHG� YLD� SKRQH�� � 3XUVXDQW� WR� WKH� ZDUUDQW�� WKH� KRXVH� ZDV

VHDUFKHG�DQG�DSSUR[LPDWHO\����SRXQGV�RI�PDULMXDQD�ZHUH�VHL]HG�

��� 7KH�IROORZLQJ�TXHVWLRQV�DUH�QRZ�EHIRUH�WKLV�&RXUW�RQ�DSSHDO�

$� 'LG� WKH� WULDO� FRXUW� FRPPLW� UHYHUVLEOH� HUURU� LQ
IDLOLQJ�WR�VXSSUHVV�WKH�SK\VLFDO�HYLGHQFH��VHL]HG
ZLWKRXW� SUREDEOH� FDXVH�� WKURXJK� D� ZDUUDQWOHVV
VHDUFK�� ZKHUH� QR� OHJLWLPDWH� H[LJHQW
FLUFXPVWDQFHV�H[LVWHG"
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%� 'LG� WKH� WULDO� FRXUW� FRPPLW� UHYHUVLEOH� HUURU� LQ
IDLOLQJ� WR� JUDQW� DSSHOODQW¶V� UHTXHVW� IRU� D
WUDQVFULSW� RI� WKH� VXSSUHVVLRQ� KHDULQJ� IRU� WKH
GHIHQGDQW¶V� XVH� DW� WULDO� IRU� LPSHDFKPHQW
SXUSRVHV"

&� 'LG� WKH� WULDO� FRXUW� FRPPLW� UHYHUVLEOH� HUURU� E\
UHYHUVLQJ� D� SULRU� UXOLQJ� RQ� D� PRWLRQ� LQ� OLPLQH�
WKHUHE\� DOORZLQJ� LQWR� HYLGHQFH� KHDUVD\
WHVWLPRQ\�RI�D�FRQILGHQWLDO� LQIRUPDQW�ZKLFK� WKH
WULDO�FRXUW�KDG�SUHYLRXVO\�H[FOXGHG"

'� 'LG� WKH� WULDO� FRXUW� FRPPLW� UHYHUVLEOH� HUURU� E\
IDLOLQJ� WR� JUDQW� D� PLVWULDO� DIWHU� WKH� WULDO� FRXUW
UHYHUVHG� LW� >VLF@� SULRU� UXOLQJ� RQ� DSSHOODQW¶V
PRWLRQ� LQ� OLPLQH� DQG� DOORZHG� LQWR� HYLGHQFH
KHDUVD\� WHVWLPRQ\� RI� D� FRQILGHQWLDO� LQIRUPDQW�
ZKLFK� WKH� WULDO� FRXUW� KDG� SUHYLRXVO\� RUGHUHG
H[FOXGHG"

�$SSHOODQW¶V�EULHI�DW����

2XU� VFRSH� RI� UHYLHZ� LQ� HYDOXDWLQJ� WKH� WULDO� FRXUW¶V
UHIXVDO�WR�VXSSUHVV�HYLGHQFH�LV�WR�GHWHUPLQH�ZKHWKHU
WKH� IDFWXDO� ILQGLQJV� RI� WKH� VXSSUHVVLRQ� FRXUW� DUH
VXSSRUWHG�E\�WKH�UHFRUG���:KHQ�LW�LV�D�GHIHQGDQW�ZKR
KDV�DSSHDOHG��ZH�PXVW�FRQVLGHU�RQO\�WKH�HYLGHQFH�RI
WKH�SURVHFXWLRQ�DQG�VR�PXFK�RI�WKH�HYLGHQFH�RI�WKH
GHIHQVH�DV��IDLUO\�UHDG�LQ�WKH�FRQWH[W�RI�WKH�UHFRUG�DV
D� ZKROH�� UHPDLQV� XQFRQWUDGLFWHG�� � $VVXPLQJ� WKDW
WKHUH�LV�VXSSRUW�LQ�WKH�UHFRUG��ZH�DUH�ERXQG�E\�WKH
IDFWV� DV� DUH� IRXQG� DQG� ZH� PD\� UHYHUVH� WKH
VXSSUHVVLRQ�FRXUW�RQO\�LI�WKH�OHJDO�FRQFOXVLRQV�GUDZQ
IURP� WKRVH� IDFWV� DUH� LQ� HUURU�� � 7KXV�� LI� VXIILFLHQW
HYLGHQFH� LV� RI� UHFRUG� WR� VXSSRUW� WKH� VXSSUHVVLRQ
FRXUW¶V�UXOLQJ�DQG� WKDW�FRXUW�KDV�QRW�PLVDSSOLHG�WKH
ODZ�� ZH� ZLOO� QRW� VXEVWLWXWH� RXU� FUHGLELOLW\
GHWHUPLQDWLRQ� IRU� WKDW� RI� WKH� VXSSUHVVLRQ� FRXUW
MXGJH�

&RPPRQZHDOWK� Y�� 'D\V�� ���� $��G� ����� ���� �3D�� 6XSHU�� ������ TXRWLQJ

&RPPRQZHDOWK�Y��0DULQHOOL�� ���� 3D�� ����� ������������� $��G� ����� ���
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�������� FHUW�� GHQLHG�� �������� 8�6�� ��������� ���� 6�&W�� ������ ���� /�(G��G� ���

��������FLWDWLRQ�RPLWWHG��

��� :H�EHJLQ�E\� DGGUHVVLQJ�ZKHWKHU� WKH� VWRS� RI� DSSHOODQW¶V�PRWKHU�ZDV

ODZIXO���,W�LV�ZHOO�HVWDEOLVKHG�WKDW�SROLFH�ODZIXOO\�FDQ�PDNH�DQ�LQYHVWLJDWRU\

VWRS�ZKHUH�WKH\�UHO\�RQ�VSHFLILF�DQG�DUWLFXODEOH�IDFWV�ZKLFK��WDNHQ�WRJHWKHU

ZLWK� UDWLRQDO� LQIHUHQFHV� IURP� WKRVH� IDFWV�� UHDVRQDEO\�ZDUUDQW� D� EHOLHI� WKDW

FULPLQDO�DFWLYLW\�LV�DIRRW�� �&RPPRQZHDOWK�Y��0\HUV�������3D��6XSHU�����

����� 3D�� 6XSHU�� /(;,6� ���� �ILOHG� 0DUFK� ��� ������� � � ,Q� WKH� SURFHVV� RI

LQYHVWLJDWLQJ�DSSHOODQW�IRU�GUXJ�WUDIILFNLQJ�DQG�VXVSHFWLQJ�WKH�UHVLGHQFH�ZDV

D� VWDVK� KRXVH��� DSSHOODQW¶V� PRWKHU� H[LWHG� WKH� UHVLGHQFH� FDUU\LQJ� D� ZKLWH

SODVWLF�EDJ�RQO\�D�VKRUW�WLPH�DIWHU�DSSHOODQW�KDG�HQWHUHG�FDUU\LQJ�LQ�D�VLPLODU

ZKLWH�SODVWLF�EDJ����%DVHG�XSRQ�RXU�UHYLHZ�RI�WKH�UHFRUG��LW�LV�FOHDU�WKH�VWRS

ZDV�SHUPLVVLEOH� SXUVXDQW� WR�&RPPRQZHDOWK�Y��+LFNV������3D����������

$��G�������������7HUU\�Y��2KLR������8�6��������6�&W�����������/�(G��G����

�������� � 7KHUH� ZDV� DUWLFXODEOH� VXVSLFLRQ� IRXQGHG� XSRQ� HYLGHQFH� ZKLFK

UHDVRQDEOH�SHUVRQV�ZRXOG�DJUHH�LQGLFDWHV�WKH�OLNHOLKRRG�RI�FULPLQDO�DFWLYLW\�

��� 1H[W��ZH�PXVW�GHWHUPLQH�ZKHWKHU�WKH�ZDUUDQWOHVV�HQWU\�E\�SROLFH�DQG

'($� DJHQWV� LQWR� WKH� UHVLGHQFH� ZDV� SHUPLVVLEOH�� � ³,W� LV� ZHOO�VHWWOHG� WKDW

H[LJHQW� FLUFXPVWDQFHV� H[FXVLQJ� WKH� ZDUUDQW� UHTXLUHPHQW� DULVH� ZKHUH� WKH

QHHG� IRU� SURPSW�SROLFH� DFWLRQ� LV� LPSHUDWLYH�� ([LJHQW� FLUFXPVWDQFHV� FDQ� EH

����������������������������������
���$W�WKH�2FWREHU���������VXSSUHVVLRQ�KHDULQJ��'($�DJHQW�3HSSHU�WHVWLILHG
WKDW�VWDVK�KRXVH�LV�D�WHUP�XVHG�WR�UHIHU�WR�WKH�ORFDWLRQ�DW�ZKLFK�QDUFRWLFV
DQG�FDVK�DUH�KHOG�
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JHQHUDWHG�ZKHQ�HYLGHQFH�VRXJKW�WR�EH�SUHVHUYHG�LV�OLNHO\�WR�EH�GHVWUR\HG�RU

VHFUHWHG�IURP�LQYHVWLJDWLRQ��RU�EHFDXVH�WKH�RIILFHU�PXVW�SURWHFW�KLPVHOI�IURP

GDQJHU�WR�KLV�SHUVRQ�E\�FKHFNLQJ�IRU�FRQFHDOHG�ZHDSRQV���:KHWKHU�H[LJHQW

FLUFXPVWDQFHV� H[LVW� GHSHQGV� RQ� µDQ� H[DPLQDWLRQ� RI� DOO� RI� WKH� VXUURXQGLQJ

FLUFXPVWDQFHV� LQ� D� SDUWLFXODU� FDVH�¶´� � &RPPRQZHDOWK� Y�� 3HWHUVRQ�� ���

$��G�����������3D��6XSHU��������TXRWLQJ�&RPPRQZHDOWK�Y��+LQNVRQ�����

$��G�����������3D��6XSHU��������

��� 7KH�&RPPRQZHDOWK�DUJXHV��DQG�WKH�WULDO�FRXUW�DJUHHG��WKDW�RQFH�WKH

ODZIXO� LQYHVWLJDWRU\� VWRS� RI� DSSHOODQW¶V�PRWKHU� ZDV� LQLWLDWHG�� WKH� QHHG� IRU

SURPSW�SROLFH�DFWLRQ�ZDV�LPSHUDWLYH�� �7KH�IDFWV�VXSSRUW�WKLV�DUJXPHQW�DQG

JLYH�ULVH�WR�DQ�H[FHSWLRQ�WR�WKH�ZDUUDQW�UHTXLUHPHQW�XQGHU�3HQQV\OYDQLD�ODZ

DV�WR�WKH�KRXVH���7KH�IDFW�WKDW�WKH�VHDUFK�RI�WKH�PRWKHU¶V�ZKLWH�SODVWLF�EDJ

GLG�QRW�UHVXOW�LQ�WKH�UHFRYHU\�RI�FRQWUDEDQG�LQ�QR�ZD\�QHJDWHV�WKH�H[LJHQF\

FUHDWHG� E\� WKH� VHDUFK�� � � $FFRUGLQJO\�� WKLV� FDVH� LV� GLVWLQJXLVKDEOH� IURP

&RPPRQZHDOWK�Y��0HOHQGH]������3D�����������$��G�������������ZKHUH

WKH�6XSUHPH�&RXUW�IRXQG�QR�DUWLFXODEOH�UHDVRQ�IRU�WKH�VWRS�RI�DQ�DXWRPRELOH

VRPH�GLVWDQFH� IURP� WKH�KRPH� ODWHU� VHDUFKHG�� � ,Q�0HOHQGH]�� EHFDXVH� WKH

VWRS� ZDV� LPSHUPLVVLEOH�� WKH� UHWXUQ� WR� WKH� KRXVH� ZLWK� 0HOHQGH]�� DQG� WKH

ZDUUDQWOHVV�VHDUFK�RI�WKH�KRXVH��E\�HQWUDQFH�ZLWK�WKH�NH\�VXSSOLHG�E\�KHU�

FRXOG� QRW� EH� MXVWLILHG� SXUVXDQW� WR� WKH� ³H[LJHQW� FLUFXPVWDQFH´� UXOH�

0RUHRYHU�� WKH� IDFW� D� ZDUUDQW� ZDV� IRUWKFRPLQJ� ZDV� RI� QR� PRPHQW� DV� WKH

LQLWLDO�VWRS�ZDV�LQYDOLG�
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���� +HUH�� WKH�IDFWV�DUH�FOHDUO\�GLVWLQJXLVKDEOH�� �7KH�SROLFH�GLG�QRW� FUHDWH

WKHLU�RZQ�H[LJHQW�FLUFXPVWDQFH�EXW�FOHDUO\�DFWHG�ZLWK�MXVWLILFDWLRQ�DQG�XSRQ

DUWLFXODEOH�UHDVRQV�IRU�WKH�VWRS�RI�WKH�PRWKHU���6LQFH�WKDW�VWRS�ZDV�MXVWLILHG�

DQG�LQ�IXOO�YLHZ�RI�SHUVRQV�LQ�WKH�KRXVH��WKH�SROLFH�ZHUH�MXVWLILHG�LQ�HQWHULQJ

WKH�KRXVH�EHIRUH�WKH�YHUEDO�SHUPLVVLRQ�WR�VHDUFK�ZDV�UHFHLYHG���,Q�WKLV�FDVH�

WKH�H[LJHQW�FLUFXPVWDQFHV�ZHUH�QRW�WKH�UHVXOW�RI�LOOHJDO�DFWLYLW\�E\�WKH�SROLFH

EXW� IORZHG� IURP� D� SURSHU� 7HUU\� VWRS� ZKLFK� XQDYRLGDEO\� FUHDWHG� H[LJHQW

FLUFXPVWDQFHV�� QHFHVVLWDWLQJ� HQWU\� ZLWKRXW� D� ZDUUDQW� LQ� RUGHU� WR� SUHYHQW

GHVWUXFWLRQ�RI�WKH�FRQWUDEDQG�ZKLFK�ZDV�WKH�VXEMHFW�RI�WKH�RQJRLQJ�FULPLQDO

LQYHVWLJDWLRQ�

���� 'XH� WR� WKH� GLVWLQJXLVKDEOH� FLUFXPVWDQFHV�� ZH� ILQG� 0HOHQGH]� KDV

OLPLWHG�DSSOLFDWLRQ�WR�WKLV�FDVH���8QOLNH�WKH�LQYHVWLJDWLRQ�LQ�0HOHQGH]�ZKHUH

SROLFH� REWDLQHG� WKHLU� LQIRUPDWLRQ� EDVHG� SULPDULO\� XSRQ� WKHLU� RZQ

LQYHVWLJDWLRQ��WKH�VXVSLFLRQV�RI� ODZ�HQIRUFHPHQW� LQ� WKLV� FDVH�ZHUH� IRXQGHG

XSRQ� DQ� LQGHSHQGHQW� VRXUFH�� L�H�� WKH� DFFXUDWH� DQG� GHWDLOHG� LQIRUPDWLRQ

SURYLGHG� E\� DQ� LQIRUPDQW�� � 6XUYHLOODQFH�PHUHO\� FRQILUPHG� WKH� LQIRUPDWLRQ

DQG��LQ�FRQMXQFWLRQ�ZLWK�WKH�H[LJHQW�FLUFXPVWDQFH�GRFWULQH��MXVWLILHG�HQWU\�RI

WKH�KRXVH����7KH�VWRS�RI�GHIHQGDQW¶V�PRWKHU�GLG�QRW�FUHDWH�WKH�LQYHVWLJDWRU\

EDVLV� IRU�HQWU\� LQWR� WKH�KRXVH�EXW� UDWKHU�FUHDWHG�WKH�XQDYRLGDEOH�QHHG� IRU

SURPSW�SROLFH�DFWLRQ���+HUH��WKH�LQGHSHQGHQW�VRXUFH�GRFWULQH�FRPSOLHG�ZLWK

WKH� VWULQJHQW� UXOH� VXJJHVWHG� E\� -XVWLFH� &DSS\� LQ� &RPPRQZHDOWK� Y�
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0DVRQ�� ���� 3D�� ����� ���� $��G� ���� �������� DV� DGRSWHG� E\� WKH� &RXUW� LQ

0HOHQGH]��VXSUD�

���� 7KH�H[FHSWLRQ��KRZHYHU��GRHV�QRW�H[WHQG�WR�WKH�VHDUFK�RI�WKH�YHKLFOH

GULYHQ� E\� GHIHQGDQW� DV� LWV� VHDUFK� FRXOG� KDYH� DZDLWHG� WKH� DSSURYDO� RI� WKH

ZDUUDQW���3ROLFH�DQG�'($�ZHUH�SUHVHQW�LQ�VXIILFLHQW�QXPEHUV�VR�DV�WR�SUHYHQW

UHPRYDO��GHVWUXFWLRQ�RU�FRQWDPLQDWLRQ�RI�WKH�HYLGHQFH�IRXQG�LQ�WKH�YHKLFOH�

$V� WKH� SHUVRQV� LQ� WKH� KRXVH� ZHUH� VHFXUH�� WKH� YHKLFOH� DOVR� ODFNHG� WKH

LQKHUHQW�PRELOLW\�W\SLFDOO\�DVVRFLDWHG�ZLWK�PRWRU�YHKLFOHV���,Q�VR�ILQGLQJ��ZH

DUH� DELGLQJ� E\� WKH� JHQHUDO� UHTXLUHPHQW� RI� WKH� ODZ� WKDW� ZH� SURWHFW� DQ

LQGLYLGXDO¶V� FRQVWLWXWLRQDO� � ULJKWV� WR� WKH� IXOOHVW� H[WHQW� SRVVLEOH� ZKLOH

SHUPLWWLQJ�ODZ�HQIRUFHPHQW�RIILFHUV�WR�H[HFXWH�WKHLU�GDQJHURXV�DQG�GLIILFXOW

UHVSRQVLELOLW\�ZLWK�D�PLQLPXP�RI� WHFKQLFDO� UHVWULFWLRQV�� �:H�EHOLHYH� VXFK�D

EDODQFH�LV�SURSHUO\�DFKLHYHG�LQ�RXU�UXOLQJ�LQ�WKLV�FDVH�

���� ,W�LV�FOHDU�XSRQ�UHYLHZ�RI�WKH�UHFRUG��WKH�VHDUFK�RI�DSSHOODQW¶V�PRWKHU

DQG�WKH�VHFXUHPHQW�RI�WKH�KRXVH�DQG�WKRVH�SHUVRQV�LQVLGH�ZHUH�SURSHU�GXH

WR� XQDYRLGDEOH� H[LJHQW� FLUFXPVWDQFHV� EH\RQG� WKH� FRQWURO� RI� ODZ

HQIRUFHPHQW�� �$V�WKLV�VDPH�H[LJHQF\�GLG�QRW�H[WHQG� WR�DSSHOODQW¶V�YHKLFOH�

ZH� ILQG� LWV� VHDUFK� DQG� WKH� VHL]XUH� RI� HYLGHQFH� WKHUHIURP� WR� KDYH� EHHQ

LPSURSHU�

���� ,Q� VXPPDWLRQ��ZH� ILQG� WKH� VWRS� DQG� VHDUFK� RI� DSSHOODQW¶V�PRWKHU� WR

KDYH�EHHQ�SURSHU�� WKH�VHFXUHPHQW�RI�WKH�KRXVH�WR�KDYH�EHHQ�MXVWLILHG�DQG

WKH�VHDUFK�RI�WKH�KRXVH�DQG�VHL]XUH�RI�WKH�GUXJV�IRXQG�WKHUHLQ�WR�KDYH�EHHQ
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FRQGXFWHG� SXUVXDQW� WR� D� YDOLG� VHDUFK� ZDUUDQW� �XQWDLQWHG� E\� WKH� SULRU

ZDUUDQWOHVV� HQWU\� LQWR� WKH� KRXVH� ZKLFK� ZDV� MXVWLILHG� XQGHU� WKH� H[LJHQW

FLUFXPVWDQFHV� H[FHSWLRQ��� � 7KH� ZDUUDQWOHVV� VHDUFK� RI� DSSHOODQW¶V� YHKLFOH�

KRZHYHU�� ZDV� FOHDUO\� LPSHUPLVVLEOH� DQG� DFFRUGLQJO\�� WKH� HYLGHQFH� VHL]HG

WKHUHIURP�VKRXOG�KDYH�EHHQ�VXSSUHVVHG�

���� -XGJPHQW� RI� VHQWHQFH� YDFDWHG�� FDVH� UHPDQGHG� IRU� D� QHZ� WULDO

FRQVLVWHQW�ZLWK�WKLV�2SLQLRQ�

���� -XULVGLFWLRQ�UHOLQTXLVKHG�

���� 'LVVHQWLQJ�6WDWHPHQW�E\�6FKLOOHU��-�
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��� %HFDXVH� ,� EHOLHYH� WKDW� WKH� SROLFH� LQ� WKLV� FDVH� KDG� QR� UHDVRQDEOH� RU

DUWLFXODEOH� EDVLV� IRU� VXVSHFWLQJ� WKDW� $SSHOODQW¶V� PRWKHU� ZDV� LQYROYHG� LQ

FULPLQDO�DFWLYLW\��DQG�EHFDXVH�LQ�VWRSSLQJ�KHU�WKH�SROLFH�FUHDWHG�WKH�H[LJHQW

FLUFXPVWDQFHV� RQ� ZKLFK� WKH\� UHOLHG� WR� FRQGXFW� D� ZDUUDQWOHVV� VHDUFK�� ,

UHVSHFWIXOO\�GLVVHQW�

��� 7KH� PDMRULW\� GLVWLQJXLVKHV� RXU� 6XSUHPH� &RXUW¶V� KROGLQJ� LQ

&RPPRQZHDOWK�Y��0HOHQGH]������3D�����������$��G�������������DUJXLQJ

WKDW�� LQ� WKLV� FDVH�� WKH� SROLFH� DFWHG� SHUPLVVLEO\� LQ� VWRSSLQJ� $SSHOODQW¶V

PRWKHU�� � ,�GLVDJUHH�� � ,Q� WKLV�FDVH��QHLWKHU� WKH� LQIRUPDWLRQ�SURYLGHG�E\� WKH

DQRQ\PRXV� FRQILGHQWLDO� LQIRUPDQW� QRU� WKH� SROLFH¶V� RZQ� VXUYHLOODQFH� DW� WKH

VFHQH�OLQNHG�WKH�ZRPDQ��ODWHU�LGHQWLILHG�DV�$SSHOODQW¶V�PRWKHU��WR�VXVSHFWHG

FULPLQDO� DFWLYLW\�� � 7KH� LQIRUPDWLRQ�SURYLGHG�E\� WKH� DQRQ\PRXV� FRQILGHQWLDO

LQIRUPDQW� UHODWHG� VROHO\� WR� WKH� DFWLYLWLHV� RI� $SSHOODQW� DW� WKLV� SDUWLFXODU
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ORFDWLRQ�� �0RUHRYHU��ZKLOH�WKH�ZRPDQ�ZDV�VHHQ�H[LWLQJ�D�VXVSHFWHG� ³VWDVK

KRXVH´�ZLWK�D�ZKLWH�SODVWLF�EDJ�³VLPLODU´�WR�WKDW�FDUULHG�LQWR�WKH�UHVLGHQFH�E\

$SSHOODQW�� WKHUH� ZDV� QR� HYLGHQFH� WKDW� WKLV� EDJ� FRQWDLQHG� FRQWUROOHG

VXEVWDQFHV���$V�WKH�6XSUHPH�&RXUW�UHFRJQL]HG�LQ�0HOHQGH]��PHUHO\�OHDYLQJ

WKH� VFHQH� RI� VXVSHFWHG� FULPLQDO� DFWLYLW\�� ZLWKRXW� PRUH�� GRHV� QRW� SURYLGH

SROLFH�ZLWK�MXVWLILFDWLRQ�WR�SHUIRUP�HYHQ�D�OLPLWHG�7HUU\��VWRS�

��� ,� DOVR� GLVDJUHH� ZLWK� WKH� PDMRULW\¶V� FRQFOXVLRQ� WKDW� WKH� SROLFH� KDG

H[LJHQW�FLUFXPVWDQFHV�IROORZLQJ�WKH�VWRS�RI�$SSHOODQW¶V�PRWKHU�WR�VHDUFK�WKH

UHVLGHQFH�� � ,QVWHDG�RI� IROORZLQJ� WKH�ZRPDQ� WR� VHH�ZKHUH� VKH�ZHQW� DQG�RU

FRQWLQXLQJ� WKHLU� VXUYHLOODQFH� RI� WKH� UHVLGHQFH�XQWLO� WKH� VHDUFK�ZDUUDQW�ZDV

SURFXUHG��WKH�SROLFH�VWRSSHG�KHU�LQ�IXOO�YLHZ�RI�WKH�SHUVRQV�LQVLGH�WKH�KRXVH

WKHUHE\� ³EORZLQJ� WKHLU� FRYHU´�� � $JDLQ�� WKHUH� ZDV� QR� LPSHUDWLYH� QHHG� IRU

SROLFH�LQWHUYHQWLRQ�DW�WKH�WLPH�RI�WKH�VWRS�DQG��DV�RXU�6XSUHPH�&RXUW�VWDWHG

LQ�0HOHQGH]�� ³>,@I� WKH� FRQFHUQ� ZDV� WKDW� SROLFH� DFWLYLW\� PLJKW� KDYH� EHHQ

ZLWQHVVHG�E\�D�SHUVRQ�UHPDLQLQJ�LQ�WKH�KRXVH�ZKR�PLJKW�EHJLQ� WR�GHVWUR\

HYLGHQFH��VXFK�D�SRVVLELOLW\� LV�RI� QR� OHJDO� FRQVHTXHQFH�� IRU� SROLFH�PD\�QRW

FUHDWH� WKHLU� RZQ� H[LJHQFLHV�� ZKLFK� WKH\� WKHQ� XVH� DV� MXVWLILFDWLRQ� IRU

H[FOXVLRQ� IURP� QRUPDO� ZDUUDQW� UHTXLUHPHQWV�´� � ���� 3D�� DW� ����� ���� $��G

����

����������������������������������
���7HUU\�Y��2KLR������8�6��������6�&W��������������
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��� ,�ZRXOG�WKHUHIRUH�ILQG�WKDW�WKH�VWRS�DQG��WKHUHIRUH��WKH�VHDUFK�RI�WKH

UHVLGHQFH�ZHUH�LOOHJDO��DQG�WKH�LWHPV�VHL]HG�DV�D�UHVXOW�WKHUHRI�VKRXOG�KDYH

EHHQ�VXSSUHVVHG�


