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��� $SSHOODQW��$���'LVFRXQW�&R��� DSSHDOV� IURP� WKH�$XJXVW� ��������2UGHU

GHQ\LQJ�LWV�3HWLWLRQ�WR�9DFDWH��&DQFHO�RU�6WULNH�2II�6DWLVIDFWLRQ�RI�-XGJPHQW�

��� $SSHOODQW�LV�D�ILQDQFH�FRPSDQ\�WKDW�PDGH�D�ORDQ�WR�DSSHOOHHV��'RQ�DQG

6DQGUD�1DUGL��LQ�WKH�DPRXQW�RI�����������,Q�UHWXUQ�IRU�WKH� ORDQ��DSSHOOHHV

H[HFXWHG�D�QRWH�LQ�IDYRU�RI�DSSHOODQW���,Q�$SULO��������DIWHU�DSSHOOHHV�IDLOHG

WR� PDNH� D� VLQJOH� SD\PHQW� RQ� WKH� ORDQ�� DSSHOODQW� ILOHG� D� &RPSODLQW� LQ

&RQIHVVLRQ�RI�-XGJPHQW�DJDLQVW�DSSHOOHHV���$SSHOODQW¶V�REWDLQHG�D�MXGJPHQW

WKDW�ZDV�GRFNHWHG�RQ�$SULO����� ������ � 7KH� MXGJPHQW�XOWLPDWHO\� EHFDPH� D

OLHQ�DJDLQVW�UHDO�SURSHUW\�RZQHG�E\�DSSHOOHHV�DW�����.HQLOZRUWK�6WUHHW�LQ�WKH

&LW\�RI�3KLODGHOSKLD���7KH�SURSHUW\�ZDV�DOVR�VXEMHFW�WR�D�SULRU�PRUWJDJH�KHOG

E\� RQH� 6DQIRUG� 3LQNXV�� �:KHQ� DSSHOOHHV� GHIDXOWHG� RQ� WKH�PRUWJDJH�� WKH\

FRQYH\HG� WKH� GHHG� WR� 3LQNXV� LQ� OLHX� RI� IRUHFORVXUH�� � ,Q� ������ LQ� RUGHU� WR

H[WLQJXLVK�DSSHOODQW¶V�MXGJPHQW�OLHQ�DJDLQVW�WKH�SURSHUW\��3LQNXV��DV�KROGHU
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RI�WKH�PRUWJDJH��VRXJKW�WR� IRUHFORVH�DJDLQVW�KLPVHOI� �DV�RZQHU�RI�WKH� UHDO

SURSHUW\��� � $SSHOODQW� VRXJKW� DQ� LQMXQFWLRQ� WR� SUHYHQW� IRUHFORVXUH�� � ,Q

'HFHPEHU��������DSSHOODQW�DQG�3LQNXV�UHDFKHG�D�VHWWOHPHQW�ZKHUHE\�3LQNXV

ZDV�SHUPLWWHG� WR� IRUHFORVH�RQ�WKH�SURSHUW\� LQ� H[FKDQJH� IRU� ��������� �7KH

VHWWOHPHQW� DJUHHPHQW� SURYLGHG� LQ� UHOHYDQW� SDUW� WKDW� LW� GLG� QRW� H[WLQJXLVK

³WKH�$���-XGJPHQW�DJDLQVW�WKH�1DUGLV�ZLWK�UHVSHFW�WR�DVVHWV�RWKHU�WKDQ�WKH

VXEMHFW�5HDO� 3URSHUW\�´� �2Q�$SULO� ��� ������ DSSHOODQW� UHYLYHG� WKH� MXGJPHQW

DJDLQVW�DSSHOOHHV�

��� 7KHUHDIWHU��LQ�������3LQNXV�DWWHPSWHG�WR�VHOO�WKH�SURSHUW\�LQ�TXHVWLRQ

DQG� EHFDPH� DZDUH� WKDW�� GHVSLWH� WKH� ����� VHWWOHPHQW�� DSSHOODQW¶V� OLHQ

DJDLQVW�WKH�SURSHUW\�KDG�QRW�EHHQ�PDUNHG�VDWLVILHG���&RXQVHO�IRU�3LQNXV�WKHQ

ZURWH� D� OHWWHU� WR� DSSHOODQW� LQ�ZKLFK� KH� VWDWHG� WKDW� ³WKH� MXGJPHQW� HQWHUHG

DJDLQVW�WKH�1DUGL>V@�ZDV�WR�KDYH�EHHQ�PDUNHG�VDWLVILHG�ZKHQ�WKH�FDVH�ZDV

VHWWOHG�LQ�'HFHPEHU�������´���2Q�0DUFK�����������LQ�UHVSRQVH�WR�WKH�OHWWHU�

FRXQVHO� IRU� DSSHOODQW� HUURQHRXVO\� PDUNHG� WKH� HQWLUH� MXGJPHQW� VDWLVILHG

LQVWHDG� RI� PHUHO\� UHOHDVLQJ� WKH� MXGJPHQW� OLHQ� DJDLQVW� WKH� VXEMHFW� UHDO

SURSHUW\�� � � � 2Q� 0D\� ���� ������ DSSHOODQW� ILOHG� LWV� SHWLWLRQ� WR� VWULNH� WKH

VDWLVIDFWLRQ� RI� MXGJPHQW�� � $SSHOOHHV� GLG� QRW� ILOH� DQ� DQVZHU� WR� DSSHOODQW¶V

SHWLWLRQ���+RZHYHU��DSSHOOHH��'RQ�1DUGL��DSSHDUHG�DW�DQ�RUDO�KHDULQJ�KHOG�RQ

$XJXVW�����������'XULQJ�WKH�EULHI�KHDULQJ��1DUGL�TXHVWLRQHG�WKH�³WLPHOLQHVV

����������������������������������
�$�FRS\�RI� WKH� OHWWHU�ZDV� DWWDFKHG�DV�([KLELW� ³%´� WR� DSSHOODQW¶V� SHWLWLRQ� WR
VWULNH�
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RI� WKLV� DFWLRQ�´� �1�7��� �������� DW� ���� EXW� KH� GLG� QRW� HODERUDWH� RQ� WKLV

VWDWHPHQW���1DUGL�DOVR�VWDWHG�WKDW�KH�DQG�KLV�ZLIH��DSSHOOHH��6DQGUD�1DUGL�

KDG� ILOHG� VHSDUDWH� EDQNUXSWF\� DFWLRQV� LQ� HDUO\� ����¶V�� � 1DUGL� IXUWKHU

LQGLFDWHG� KLV� EHOLHI� WKDW� DSSHOODQW¶V� MXGJPHQW� KDG� EHHQ� GLVFKDUJHG� E\� WKH

EDQNUXSWFLHV�� � ,Q� VXSSRUW� RI� WKLV� FODLP�� KRZHYHU�� 1DUGL� SURGXFHG� RQO\� D

PRWLRQ�IRU�UHFRQVLGHUDWLRQ�FRQYHUWLQJ�KLV�EDQNUXSWF\�DFWLRQ�IURP�&KDSWHU���

WR� &KDSWHU� ��� � +H� SURGXFHG� QR� GRFXPHQWDWLRQ� LQGLFDWLQJ� WKDW� DSSHOODQW¶V

MXGJPHQW� ZDV� GLVFKDUJHG�� � )ROORZLQJ� WKH� GLVFXVVLRQ� RI� WKH� DSSHOOHHV¶

EDQNUXSWFLHV��WKH�FRXUW�GHQLHG�DSSHOODQW¶V�SHWLWLRQ�WR�VWULNH�WKH�VDWLVIDFWLRQ�

:KLOH�WKH�FRXUW�GLG�QRW�LQGLFDWH�LWV�UDWLRQDOH�IRU�GHQ\LQJ�DSSHOODQW¶V�SHWLWLRQ

DW�WKDW�WLPH��LWV�UHDVRQV�IRU�WKH�GHQLDO�DUH�VHW�IRUWK�LQ�D�VXEVHTXHQW�2SLQLRQ

ILOHG�SXUVXDQW�WR�3D�5�$�3�������E��

��� ,QLWLDOO\��JLYHQ�WKH�IDLOXUH�RI�DSSHOOHH��'RQ�1DUGL�� WR�SURYLGH�HYLGHQFH

WR� WKH� FRQWUDU\�� WKH� FRXUW� IRXQG� WKDW� DSSHOODQW¶V� MXGJPHQW� VXUYLYHG� WKH

EDQNUXSWFLHV� RI� DSSHOOHHV��� � 7KH� FRXUW� FRQFOXGHG� ZLWKRXW� GLVFXVVLRQ�

KRZHYHU��WKDW�WKHUH�ZDV�³QR�EDVLV�IRU�$��¶V�DOOHJDWLRQ�RI�PLVWDNH�LQ�WKH�HQWU\

RI�VDWLVIDFWLRQ�RI�WKHLU�MXGJPHQW�DJDLQVW�WKH�1DUGL>V@�´���6OLS�2S���&ROLQV��-��

����������DW����� �)LQDOO\�� WKH�FRXUW�KHOG� WKDW�DSSHOODQW�KDG�³DEDQGRQHG� LWV

ULJKWV� XQGHU� WKH� OLHQ´� E\� ZDLWLQJ� WKUHH� \HDUV� WR� SHWLWLRQ� WR� VWULNH� WKH

VDWLVIDFWLRQ�� SDUWLFXODUO\� ZKHUH� JUDQWLQJ� WKH� SHWLWLRQ� ³ZRXOG� SUHMXGLFH� WKH

����������������������������������
�7KH�FRXUW�IRXQG�³QR�HYLGHQFH�RI�DQ�DIILUPDWLYH�DFWLRQ�WDNHQ�E\�WKH�1DUGL>V@
WR� DYRLG� WKH� MXGJPHQW� OLHQ� KHOG� E\� $��� LQ� HLWKHU� RI� WKHLU� DFWLRQV� IRU
EDQNUXSWF\�´���6OLS�2S���&ROLQV��-�������������DW����
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ULJKWV�RI�>DSSHOOHHV@�LQ�WKHLU�RWKHU�SURSHUWLHV�´���6OLS�2S��DW������2Q�DSSHDO�

DSSHOODQW�DUJXHV� WKH�FRXUW�DEXVHG� LWV�GLVFUHWLRQ�E\�GHQ\LQJ� WKH�SHWLWLRQ� WR

VWULNH�WKH�VDWLVIDFWLRQ�RI� MXGJPHQW�� �)RU� WKH� UHDVRQV� WKDW� IROORZ��ZH�DJUHH

ZLWK�DSSHOODQW�

��� $� SHWLWLRQ� WR� VWULNH� D� VDWLVIDFWLRQ� RI� MXGJPHQW� LV� HTXLWDEOH� LQ� QDWXUH

DQG�LV�JRYHUQHG�E\�HTXLWDEOH�SULQFLSOHV���%HFN�Y��%HFN������$��G������3D�

6XSHU�� �������(SVWHLQ�Y��.UDPHU�� ���� 3D�� ����� ��� $��G����� �������� � $

SHWLWLRQ� WR� VWULNH� WKH� HQWU\� RI� VDWLVIDFWLRQ� LV� DGGUHVVHG� WR� WKH� WULDO� FRXUW¶V

GLVFUHWLRQ� DQG� WKH� FRXUW¶V� DGMXGLFDWLRQ� RI� WKH� SHWLWLRQ�ZLOO� QRW� EH� UHYHUVHG

DEVHQW�DQ�DEXVH�RI�WKDW�GLVFUHWLRQ��%HFN��VXSUD��6KRXS�Y��6KRXS������3D�

���� ��� $�� ���� �������� � 7KH� HQWU\� RI� VDWLVIDFWLRQ� RI� D� MXGJPHQW� PD\� EH

VWULFNHQ�ZKHUH�WKH�VDWLVIDFWLRQ�KDV�EHHQ�HQWHUHG�E\�IUDXG�RU�PLVWDNH���%HFN�

(SVWHLQ��VXSUD��3KLODGHOSKLD�Y��6LPRQ�����3D�6XSHU�������������

��� ,QVWDQWO\�� ZH� ILQG� WKDW� VDWLVIDFWLRQ� RI� MXGJPHQW� LQ� WKLV� FDVH� ZDV

HQWHUHG�E\�PLVWDNH�DQG�VKRXOG�KDYH�EHHQ�VWULFNHQ�E\� WKH�WULDO� FRXUW�� �7KH

XQFRQWUDGLFWHG� HYLGHQFH� SUHVHQWHG� DW� WKH� KHDULQJ� RI� $XJXVW� ��� �����

LQGLFDWHG�WKDW�DSSHOODQW¶V�FRXQVHO�PLVWDNHQO\�PDUNHG�WKH�MXGJPHQW�VDWLVILHG

EDVHG� XSRQ� DQ� LQFRUUHFWO\� GUDIWHG� OHWWHU� IURP� FRXQVHO� IRU� 6DQIRUG� 3LQNXV�

)DU� IURP� RIIHULQJ� DQ� DOWHUQDWLYH� YHUVLRQ� RI� HYHQWV�� DSSHOOHH�� 'RQ� 1DUGL�

FRQFHGHG� DW� WKH� KHDULQJ� WKDW� HQWU\� RI� VDWLVIDFWLRQ� ³PD\� KDYH� EHHQ� D

PLVWDNH�´���1�7�����������DW������0RUHRYHU��QHLWKHU�DSSHOOHH�ILOHG�DQ�DQVZHU
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WR�DSSHOODQW¶V�SHWLWLRQ��� �7KXV��WKH�UHFRUG�FRQWDLQV�QR�HYLGHQFH�ZKDWVRHYHU

UHIXWLQJ�DSSHOODQW¶V�VWDWHPHQW�WKDW�WKH�MXGJPHQW�ZDV�PDUNHG�VDWLVILHG�DV�D

UHVXOW�RI�KLV�DWWRUQH\¶V�PLVWDNH���$OWKRXJK�ZH�UHLWHUDWH�WKDW�WKH�WULDO�FRXUW¶V

GHFLVLRQ�PD\�QRW�EH�UHYHUVHG�H[FHSW�XSRQ�DQ�DEXVH�RI�GLVFUHWLRQ��ZH�ILQG�D

FRPSOHWH� DEVHQFH� RI� VXSSRUW� IRU� WKH� WULDO� FRXUW¶V� XQH[SODLQHG� GHFLVLRQ� WR

UHMHFW� DSSHOODQW¶V� ³DOOHJDWLRQ� RI�PLVWDNH�´� � $V�QRWHG�� D� SHWLWLRQ� WR� VWULNH� D

VDWLVIDFWLRQ� RI� MXGJPHQW� LV� HTXLWDEOH� LQ� QDWXUH�� %HFN�� VXSUD�� DQG� LW� LV

XQGLVSXWHG�WKDW�DSSHOOHHV�QHLWKHU�UHSDLG�DQ\�SRUWLRQ�RI�WKH���������ORDQ�QRU

SURYLGHG�DQ\�FRQVLGHUDWLRQ�IRU�WKH�VDWLVIDFWLRQ���,W�ZRXOG�KDUGO\�EH�HTXLWDEOH

WR� DOORZ� DSSHOOHHV� WR� HVFDSH� WKHLU� REOLJDWLRQ� PHUHO\� EHFDXVH� FRXQVHO� IRU

DSSHOODQW� LQDGYHUWHQWO\� PDUNHG� WKH� HQWLUH� MXGJPHQW� VDWLVILHG� LQVWHDG� RI

PHUHO\�UHOHDVLQJ�D�OLHQ�DULVLQJ�XQGHU�WKDW�MXGJPHQW�

��� 1RU�LV�LW�GHWHUPLQDWLYH�WKDW�DSSHOODQW�RU�LWV�UHSUHVHQWDWLYH�ZDV�DW�IDXOW

LQ�PLVWDNHQO\�PDUNLQJ� WKH� MXGJPHQW� VDWLVILHG�� � ,Q�6WUDXVV� Y��:HLQVWHLQ�

����$��G������3D��6XSHU���������ZH�FRQVLGHUHG�D�VLWXDWLRQ�LQ�ZKLFK�FRXQVHO

IRU� SODLQWLII�� D� MXGJPHQW� FUHGLWRU�� PLVWDNHQO\� KDG� WKH� HQWLUH� MXGJPHQW

PDUNHG�VDWLVILHG�ZKHQ�KH�LQWHQGHG�WR�VDWLVI\�RQO\�WKH�SODLQWLII¶V� OLDELOLW\� IRU

FRVWV� UHODWHG� WR� D� SULRU� DFWLRQ�� � :KHQ� SODLQWLII� FRPPHQFHG� D� QHZ� DFWLRQ�

GHIHQGDQW� UDLVHG� WKH� VDWLVIDFWLRQ� LQ� GHIHQVH�� � 7KH� WULDO� FRXUW� UXOHG� LQ

GHIHQGDQW¶V�IDYRU���,Q�UHYHUVLQJ��ZH�KHOG�WKDW�³WKH�VDWLVIDFWLRQ�ZDV�HQWHUHG

LQ�HUURU�DQG��HYHQ�WKRXJK�WKH�SODLQWLII�ZDV�FKLHIO\�UHVSRQVLEOH�IRU�WKDW�HUURU�

����������������������������������
�$SSHOOHHV�KDYH�DOVR�FKRVHQ�QRW�WR�ILOH�DQ�DSSHOODWH�EULHI�
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MXVWLFH�UHTXLUHV�WKDW�LW�EH�UHFWLILHG���������'HVSLWH�WKH�IDFW�WKDW�KHU�GLIILFXOWLHV

DUH�GXH�ODUJHO\�WR�KHU�RZQ�SURFHGXUDO�HUURUV��VKH�VKRXOG�QRW�ORVH�KHU�ULJKWV

EHFDXVH� RI� D� SURFHGXUDO� PLVWDNH�´� � ,G�� DW� ����B�� � $V� LQ� 6WUDXVV�� WKH� WULDO

FRXUW¶V�UXOLQJ�LQ�WKH�LQVWDQW�FDVH�RSHUDWHV�WR�GLYHVW�DSSHOODQW�RI�D�VXEVWDQWLYH

OHJDO� ULJKW�EDVHG�RQ�D�SURFHGXUDO� HUURU�� � (TXLW\�ZLOO� QRW� SHUPLW� WKLV� UHVXOW�

6WUDXVV��VXSUD�

��� )LQDOO\��ZH�QRWH�WKH�WULDO�FRXUW¶V�FRQFOXVLRQ�WKDW�DSSHOODQW�³DEDQGRQHG´

LWV� ULJKW� WR� FROOHFW� WKH� MXGJPHQW� EHFDXVH� LW� ZDLWHG� WKUHH� \HDUV� WR� ILOH� LWV

SHWLWLRQ�WR�VWULNH�WKH�VDWLVIDFWLRQ�RI� MXGJPHQW���$OWKRXJK�WKH� WULDO� FRXUW�GLG

QRW�PHQWLRQ� WKH� GRFWULQH� E\�QDPH�� LWV� UXOLQJ�ZDV� FOHDUO\� SUHPLVHG� RQ� WKH

GRFWULQH�RI�ODFKHV���,W�LV�ZHOO�HVWDEOLVKHG�WKDW�ODFKHV�KDV�WZR�UHTXLUHPHQWV�

���� D� GHOD\� DULVLQJ� IURP� WKH� SHWLWLRQHU¶V� ODFN� RI� GXH� GLOLJHQFH�� DQG�� ���

UHVXOWLQJ� SUHMXGLFH� WR� WKH� UHVSRQGHQW�� � :HLQEHUJ� Y�� 6WDWH� %RDUG� RI

([DPLQHUV� RI� 3XEOLF� $FFRXQWDQWV�� ���� 3D�� ����� ���� $��G� ���� �������

2XU�FRXUWV�KDYH� UHSHDWHGO\�KHOG�WKDW�GHOD\�DORQH�ZLOO�QRW� HVWDEOLVK� ODFKHV�

LQVWHDG��SUHMXGLFH�LV�DQ�HVVHQWLDO�HOHPHQW�RI�ODFKHV�DQG�WKH�GRFWULQH�ZLOO�QRW

EH�DSSOLHG� LQ� LWV� DEVHQFH�� �6HH� H�J�� 5RGJHUV� Y��:RRGLQ�� ���� $��G� ����

�����3D��6XSHU���������DQG�%XOORFN�Y��%XOORFN������$��G������3D��6XSHU�

��������,QVWDQWO\��WKH�UHFRUG�FRQWDLQV�QRW�D�VFLQWLOOD�RI�HYLGHQFH��RU�HYHQ�DQ

DOOHJDWLRQ��WKDW�DSSHOOHHV�ZHUH�SUHMXGLFHG�E\�WKH�WKUHH�\HDU�GHOD\�EHWZHHQ

VDWLVIDFWLRQ�RI�WKH�MXGJPHQW�DQG�DSSHOODQW¶V�SHWLWLRQ�WR�VWULNH���,Q�LWV�2SLQLRQ�

WKH� WULDO� FRXUW� VWDWHV� EDOGO\� WKDW� ³WKH� ULJKWV� RI� DSSHOOHHV� LQ� WKHLU� RWKHU
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SURSHUWLHV´�ZRXOG�EH�SUHMXGLFHG�LI�DSSHOODQW¶V�SHWLWLRQ�ZDV�JUDQWHG����6OLS�2S�

DW������1RZKHUH�LQ�WKH�UHFRUG�GRHV�LW�DSSHDU�WKDW�DSSHOOHHV�HYHQ�RZQ�RWKHU

SURSHUWLHV��KRZHYHU��PXFK�OHVV�WKDW�WKHLU�ULJKWV�LQ�WKRVH�SURSHUWLHV�ZRXOG�EH

SUHMXGLFHG� LI�DSSHOODQW¶V�SHWLWLRQ�ZDV�JUDQWHG�� �$V�QRWHG�� WKH� VROH�HIIRUW� RI

DSSHOOHHV�WR�GHIHQG�WKLV�DFWLRQ�ZDV�'RQ�1DUGL¶V�DSSHDUDQFH�DW�WKH�KHDULQJ�RI

$XJXVW���������� �$W� WKDW�KHDULQJ��1DUGL�TXHVWLRQHG�RQO\� WKH� ³WLPHOLQHVV� RI

WKLV�DFWLRQ´�DQG�KH�FODLPHG�WKH�MXGJPHQW�ZDV�GLVFKDUJHG�LQ�EDQNUXSWF\���+H

GLG�QRW�PHQWLRQ�RZQHUVKLS�RI�RWKHU�SURSHUW\�DQG�WKH�WRSLF�RI�SUHMXGLFH�QHYHU

DURVH�� � 2Q� WKLV� UHFRUG�� WKH� GRFWULQH� RI� ODFKHV� ZDV� QRW� HVWDEOLVKHG�� � 6HH

0LOOHU� Y�� %LVWUDQVN\�� ���� $��G� ����� �3D�� 6XSHU�� ������ �ODFKHV� KHOG

LQDSSOLFDEOH� WR� ��� \HDU� GHOD\� ZKHUH� SUHMXGLFH� QRW� SURYHQ��� DQG�2OVRQ� Y�

1RUWK� $PHULFDQ� ,QGXVWULDO� 6XSSO\�� ���� $��G� ���� �3D�� 6XSHU�� �����

�³/DFKHV�ZLOO�QRW�EH�LPSXWHG�ZKHUH�QR�LQMXU\�KDV�UHVXOWHG�WR�WKH�RWKHU�SDUW\

E\�UHDVRQ�RI�WKH�GHOD\�´��

��� +DYLQJ� FRQFOXGHG� WKDW� VDWLVIDFWLRQ� RI� MXGJPHQW� ZDV� HQWHUHG� E\

PLVWDNH� DQG� WKDW� WKH� GRFWULQH� RI� ODFKHV� GRHV� QRW� DSSO\� WR� WKLV� DFWLRQ�� ZH

PXVW� UHYHUVH� WKH� $XJXVW� ��� �����2UGHU� RI� WKH� WULDO� FRXUW� DQG� UHPDQG� IRU

SURFHHGLQJV�FRQVLVWHQW�ZLWK�WKLV�2SLQLRQ�

���� 2UGHU�UHYHUVHG��FDVH�UHPDQGHG�

���� -XULVGLFWLRQ�UHOLQTXLVKHG�


