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��� $SSHOODQW��.DWK\� /��.UDIW�� DSSHDOV� IURP� WKH� MXGJPHQW� RI� VHQWHQFH� RI

QLQHW\� GD\V¶� LQFDUFHUDWLRQ� HQWHUHG� 6HSWHPEHU� ���� ����� IROORZLQJ� KHU

FRQYLFWLRQ� RI� GULYLQJ� ZKLOH� XQGHU� VXVSHQVLRQ�� ��� 3D�&�6�$�� �� ������ � 2Q

DSSHDO��VKH�FKDOOHQJHV�WKH�GLVFUHWLRQDU\�DVSHFWV�RI�KHU�VHQWHQFH��:H�DIILUP�

��� 7KH� UHFRUG� UHYHDOV� WKDW�0V��.UDIW�ZDV�FKDUJHG�ZLWK�D� YLRODWLRQ� RI� ��

3D�&�6�$� �� ����� DIWHU� KHU� YHKLFOH� ZDV� VWRSSHG� IRU� VSHHGLQJ� E\� D� 1RUWK

+RSHZHOO�7RZQVKLS�SROLFH�RIILFHU�RQ�0DUFK������������0V��.UDIW¶V�OLFHQVH�KDG

EHHQ�VXVSHQGHG�IRU�D�ILYH�\HDU�SHULRG�EHJLQQLQJ�LQ�$XJXVW��������6KH�ZDV

FRQYLFWHG�RI�WKH�FKDUJH�E\�D�'LVWULFW�-XVWLFH��ILQHG�����������DQG�VHQWHQFHG

WR�QLQHW\������GD\V�LQ�WKH�FRXQW\� MDLO��0V��.UDIW�DSSHDOHG�KHU�FRQYLFWLRQ�WR

WKH�&RXUW�RI�&RPPRQ�3OHDV�RI�<RUN�&RXQW\�� �2Q�6HSWHPEHU����������� WKH

+RQRUDEOH�-RKQ�6��.HQQHG\�SUHVLGHG�RYHU�D�GH�QRYR�WULDO�DW�ZKLFK�0V��.UDIW

ZDV�FRQYLFWHG���$W�WKH�WULDO�GH�QRYR�HYLGHQFH�ZDV�SUHVHQWHG�ZKLFK�LQGLFDWHG
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0V��.UDIW¶V�GULYHU¶V�OLFHQVH�KDG�EHHQ�VXVSHQGHG�RII�DQG�RQ�VLQFH�������DQG

VKH�KDG� VHYHQ�SULRU� FRQYLFWLRQV� IRU� GULYLQJ�XQGHU� VXVSHQVLRQ�� �$W� KHU� WULDO

0V��.UDIW�DGPLWWHG� WKDW�VLQFH�WKH�SUHVHQW� RIIHQVH�ZDV� FRPPLWWHG�� VKH�KDV

EHHQ� FKDUJHG�ZLWK� DGGLWLRQDO� GULYLQJ�XQGHU� VXVSHQVLRQ�RIIHQVHV�� 7KH� FRXUW

GLVPLVVHG� KHU� DSSHDO� DQG� UHLPSRVHG� WKH� RULJLQDO� VHQWHQFH�� � 7KLV� WLPHO\

DSSHDO�IROORZHG�

��������2Q�DSSHDO��0V��.UDIW�UDLVHV�RQH�LVVXH�IRU�RXU�UHYLHZ�
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��� 0V��.UDIW¶V�FRQWHQWLRQ�LV�D�FKDOOHQJH�WR�WKH�GLVFUHWLRQDU\�DVSHFWV�RI�KHU

VHQWHQFH�� � %HIRUH� VXFK� D� FKDOOHQJH� WR� WKH� VHQWHQFH� ZLOO� EH� KHDUG� RQ� WKH

PHULWV�� DQ� DSSHOODQW� PXVW� VHW� IRUWK� LQ� KHU� EULHI�� D� FRQFLVH� VWDWHPHQW� RI

UHDVRQV�UHOLHG�XSRQ�IRU�DOORZDQFH�RI�DSSHDO�ZLWK�UHVSHFW�WR�WKH�GLVFUHWLRQDU\

DVSHFWV� RI� KHU� VHQWHQFH�� � 3D�5�$�3�� �����I��� � 0V�� .UDIW� KDV� VHW� IRUWK� D

SURSHU��VHSDUDWH�VWDWHPHQW�DV�UHTXLUHG�E\�5XOH������I����$Q�DSSHOODQW�PXVW

DOVR�VKRZ�WKDW�WKHUH�LV�D�VXEVWDQWLDO�TXHVWLRQ�WKDW�WKH�VHQWHQFH�LPSRVHG�LV

QRW�DSSURSULDWH������3D�&�6�$���������E����&RPPRQZHDOWK�Y��7XODG]LHFNL�

����3D����������������$��G���������������

7KH� GHWHUPLQDWLRQ� RI� ZKHWKHU� D� SDUWLFXODU� LVVXH
FRQVWLWXWHV�D�VXEVWDQWLDO�TXHVWLRQ�PXVW�EH�HYDOXDWHG�RQ�D
FDVH�E\�FDVH�EDVLV���+RZHYHU��ZH�ZLOO�EH�LQFOLQHG�WR�DOORZ
DQ� DSSHDO� ZKHUH� DQ� DSSHOODQW� DGYDQFHV� D� FRORUDEOH
DUJXPHQW� WKDW� WKH� WULDO� MXGJH¶V� DFWLRQV� ZHUH�� � ���
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LQFRQVLVWHQW� ZLWK� D� VSHFLILF� SURYLVLRQ� RI� WKH� 6HQWHQFLQJ
&RGH�� RU� ���� FRQWUDU\� WR� WKH� IXQGDPHQWDO� QRUPV� ZKLFK
XQGHUOLH�WKH�VHQWHQFLQJ�SURFHVV�

&RPPRQZHDOWK� Y�� $QGUHZV�� ���� $��G� ����� ������� �3D�� 6XSHU�

������FLWDWLRQ�DQG�TXRWDWLRQ�RPLWWHG��

���� � �0V��.UDIW� DUJXHV�KHU� VHQWHQFH� LV� H[FHVVLYH�XQGHU� WKH� FLUFXPVWDQFHV

EHFDXVH� D� YLRODWLRQ� RI� ��� 3D�&�6�$�� �� ����� GRHV� QRW�ZDUUDQW� VXFK� VHYHUH

SHQDOWLHV�� �+RZHYHU�� LW� LV�ZHOO�HVWDEOLVKHG� WKDW� D� FODLP�RI� H[FHVVLYHQHVV� RI

VHQWHQFH� GRHV� QRW� UDLVH� D� VXEVWDQWLDO� TXHVWLRQ� VR� DV� WR� SHUPLW� DSSHOODWH

UHYLHZ�ZKHUH�WKH�VHQWHQFH�LV�ZLWKLQ�WKH�VWDWXWRU\�OLPLWV�� �&RPPRQZHDOWK

Y�� &UX]�&HQWHQR�� ���� $��G� ����� ���� �3D�� 6XSHU�� ������� 0V�� .UDIW¶V

VHQWHQFH�ZDV�ZLWKLQ� WKH�VWDWXWRU\� OLPLWV�� �6HH� ��� 3D��&�6�$��������� � 7KLV

SDUWLFXODU�FODLP��WKHUHIRUH��GRHV�QRW�SUHVHQW�D�VXEVWDQWLDO�TXHVWLRQ�

��� 0V�� .UDIW� DOVR� PDLQWDLQV� WKH� VHQWHQFLQJ� FRXUW� GLG� QRW� DGHTXDWHO\

FRQVLGHU� KHU� SHUVRQDO� OLIH� VLWXDWLRQ� DV� D� JUDQGPRWKHU� ZKR� KDV� WR� SURYLGH

FDUH� IRU� D� VPDOO� FKLOG�� � $JDLQ�� KHU� DUJXPHQW� GRHV� QRW� UDLVH� D� VXEVWDQWLDO

TXHVWLRQ�IRU�UHYLHZ�� �&RPPRQZHDOWK�Y��3DOPHU������$��G�����������3D�

6XSHU�������� �KROGLQJ� WKDW� DQ�DOOHJDWLRQ� WKDW� WKH� VHQWHQFLQJ� FRXUW� GLG�QRW

FRQVLGHU�FHUWDLQ�PLWLJDWLQJ�IDFWRUV�GRHV�QRW�UDLVH�D�VXEVWDQWLDO�TXHVWLRQ��

��� )LQDOO\�0V��.UDIW�DUJXHV�WKDW�WKH�VHQWHQFLQJ�FRXUW�FRQVLGHUHG�KHU�SULRU

FRQYLFWLRQV� DV� DQ� DJJUDYDWLQJ� FLUFXPVWDQFH� WR� LPSRVH� D� JUHDWHU� VHQWHQFH

DQG�WKDW�WKLV�ZDV�LPSHUPLVVLEOH���&RXFKHG�LQ�WKHVH�WHUPV��KHU�FODLP�DSSHDUV

WR�UDLVH�D�VXEVWDQWLDO�TXHVWLRQ�� �6HH�&RPPRQZHDOWK�Y��5RGHQ�������3$
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6XSHU���������KROGLQJ�WKDW�D�FODLP�D�VHQWHQFH�LV�H[FHVVLYH�EHFDXVH�WKH�WULDO

FRXUW�UHOLHG�RQ�DQ�LPSHUPLVVLEOH�IDFWRU�UDLVHV�D�VXEVWDQWLDO�TXHVWLRQ��

��� 6SHFLILFDOO\��VKH�DUJXHV�WKDW�SXUVXDQW�WR�&RPPRQZHDOWK�Y��%DUWORZ�

����$��G���� �3D��6XSHU�� ������� WKH� FRXUW� VKRXOG�QRW�KDYH� FRQVLGHUHG�KHU

SUHYLRXV�FRQYLFWLRQV���,Q�%DUWORZ�RXU�&RXUW�KHOG�WKH�VHQWHQFLQJ�FRXUW�LQ�WKDW

FDVH� LPSURSHUO\� FRQVLGHUHG� WKH� GHIHQGDQW¶V� SULRU� FRQYLFWLRQV� DV� DQ

DJJUDYDWLQJ�FLUFXPVWDQFH�ZKHUH�WKDW�IDFWRU�KDG�DOUHDG\�EHHQ�LQYROYHG�LQ�WKH

FRPSXWDWLRQ� RI� WKH� SULRU� UHFRUG� VFRUH�� � � ,Q� WKH� SUHVHQW� FDVH�� WKH� FRXUW

FRQVLGHUHG� 0V�� .UDIW¶V� GULYLQJ� UHFRUG� LQ� FRQFOXGLQJ� WKDW� D� QLQHW\� GD\

VHQWHQFH�ZDV�DSSURSULDWH���+HU�GULYLQJ�UHFRUG�LQFOXGHG�QXPHURXV�FRQYLFWLRQV

IRU�GULYLQJ�XQGHU�VXVSHQVLRQ��D�VXPPDU\�RIIHQVH���8QOLNH�%DUWORZ��WKHUH�LV

QR� LQGLFDWLRQ� IURP� WKH� UHFRUG� WKDW� D� SULRU� UHFRUG� VFRUH�ZDV� FRPSXWHG�DQG

WKDW�VXFK�VXPPDU\�RIIHQVHV�ZHUH�VFRUHG�WKHUHLQ���)XUWKHUPRUH��D�VXPPDU\

RIIHQVH� PD\� QRW� EH� VFRUHG� LQ� WKH� SULRU� UHFRUG� VFRUH�� � ���� 3D�&RGH� �

������J������ � 0V�� .UDIW¶V� UHOLDQFH� RQ� %DUWORZ�� WKHUHIRUH�� LV� PLVSODFHG�

0RUHRYHU�� ³SULRU� FRQYLFWLRQV�� RI� ZKDWHYHU� QDWXUH�� ZLWK� ODZ� HQIRUFHPHQW

DXWKRULWLHV��DUH�XQTXHVWLRQDEO\�DPRQJ�WKH�FLUFXPVWDQFHV�WR�EH�VFUXWLQL]HG�LQ

GHWHUPLQLQJ� WKH� DSSURSULDWH� VHQWHQFH�´� � &RPPRQZHDOWK� Y�� 3HWUDV�� ���

$��G�����������3D��6XSHU����������:H�ILQG�WKDW�WKHUH�LV�VLPSO\�QR�PHULW�WR

0V�� .UDIW¶V� FRQWHQWLRQ� WKDW� WKH� FRXUW� LPSHUPLVVLEO\� FRQVLGHUHG� KHU� SULRU

YHKLFOH� FRGH� YLRODWLRQV�� � +HU� DE\VPDO� GULYLQJ� UHFRUG� FOHDUO\� LQGLFDWHV� KHU

FRPSOHWH�DQG�XWWHU� GLVUHJDUG� IRU� WKH�PRWRU� YHKLFOH� FRGH�DQG�KHU� UHSHDWHG
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GHILDQFH�RI�WKH�UHVWUDLQWV�LPSRVHG�RQ�KHU�GULYLQJ�SULYLOHJHV���7KH�WULDO�FRXUW¶V

FRQVLGHUDWLRQ�RI�WKHVH�IDFWRUV�LV�QRW�RQO\�SHUPLVVLEOH��MXVWLFH�GHPDQGV�LW�

�������-XGJPHQW�RI�VHQWHQFH�DIILUPHG�


