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7KLV� DSSHDO� SUHVHQWV� XV� ZLWK� WKH� LVVXH� RI� ZKHWKHU� D� QRQ�VSRXVH� PD\

DGRSW� D� FKLOG� ZKHUH� RQH� RI� WKH� FKLOG¶V� QDWXUDO� SDUHQWV� FRQWLQXHV� WR� UHWDLQ

FXVWRG\�� � ,Q� WKLV� FDVH�� WKH� &RXUW� RI� &RPPRQ� 3OHDV� RI� &XPEHUODQG� &RXQW\

GHQLHG� WKH� SHWLWLRQ� IRU� WKH� DGRSWLRQ� RI� WKH� PLQRU�� .�0�:�� ILOHG� E\

$SSHOODQW�*UDQGPRWKHU�� /�6�+�� � $IWHU� D� UHYLHZ� RI� WKH� UHFRUG� DQG� EULHI� RI

$SSHOODQW��ZH�DIILUP�WKH�GHFLVLRQ�RI�WKH�MXYHQLOH�FRXUW�

2Q� -XQH� ���� ������ $SSHOODQW�� WKH� PDWHUQDO� JUDQGPRWKHU� RI� .�0�:��

SHWLWLRQHG�WKH�MXYHQLOH�FRXUW�RI�&XPEHUODQG�&RXQW\�IRU�WKH�DGRSWLRQ�RI�.�0�:�

,Q� WKH� SHWLWLRQ�� $SSHOODQW� UHTXHVWHG� WKDW� WKH� MXYHQLOH� FRXUW� JUDQW� KHU� WKH

DGRSWLRQ�RI�.�0�:��ZKLOH�DOORZLQJ�0RWKHU��0�/�+���WR�UHWDLQ�KHU�SDUHQWDO�ULJKWV�

)DWKHU� DJUHHG� WR� YROXQWDULO\� WHUPLQDWH� KLV� SDUHQWDO� ULJKWV�� � ,Q� HVVHQFH�

$SSHOODQW¶V� DJUHHPHQW� ZRXOG� DOORZ� 0RWKHU� DQG� *UDQGPRWKHU� WR� EH� WKH

FXVWRGLDQV� RI� .�0�:�� ZKLOH� HOLPLQDWLQJ� )DWKHU� DV� D� SRVVLEOH� FXVWRGLDQ� RI

.�0�:���2Q�6HSWHPEHU����������D�KHDULQJ�RQ�WKLV�PDWWHU�ZDV�KHOG�EHIRUH�WKH
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+RQRUDEOH�-��:HVOH\�2OHU��-U���%\�2SLQLRQ�DQG�'HFUHH�1LVL�� WKH� MXYHQLOH�FRXUW

GHQLHG�$SSHOODQW¶V�UHTXHVW���7KLV�DSSHDO�IROORZHG�

$SSHOODQW� UDLVHV� WZR� LVVXHV� RQ�DSSHDO�� � )LUVW�� $SSHOODQW� FODLPV� WKDW� WKH

WULDO� FRXUW� HUUHG� LQ� ILQGLQJ� WKDW� ��� 3D�&�6�$�� �� ����� HW� VHT�� �KHUHLQDIWHU

UHIHUUHG�WR�DV�WKH��³$GRSWLRQ�$FW´��GRHV�QRW�SHUPLW�D�PDWHUQDO�JUDQGPRWKHU�WR

DGRSW� KHU� JUDQGGDXJKWHU� ZKLOH� WKH� QDWXUDO� PRWKHU� UHWDLQV� SDUHQWDO� ULJKWV�

6HFRQGO\�� $SSHOODQW� FODLPV� WKDW� WKH� WULDO� FRXUW� HUUHG� LQ� ILQGLQJ� WKDW�� LQ� WKH

DOWHUQDWLYH��WKH�DGRSWLRQ�E\�$SSHOODQW�ZRXOG�QRW�EH�LQ�WKH�³EHVW�LQWHUHVW�RI�WKH

FKLOG�´

:H�ILQG�WKDW�WKH�$GRSWLRQ�$FW�GRHV�QRW�SHUPLW�D�QRQ�VSRXVH�WR�DGRSW�D

FKLOG�ZKHUH�ERWK�SDUHQWV�KDYH�QRW�UHOLQTXLVKHG�WKHLU�UHVSHFWLYH�SDUHQWDO�ULJKWV�

7KXV��XQGHU�WKH�WHUPV�RI�WKH�$GRSWLRQ�$FW��$SSHOODQW�LV�QRW�SHUPLWWHG�WR�DGRSW

.�0�:��ZKLOH�0RWKHU�UHWDLQV�KHU�SDUHQWDO�ULJKWV�

7R�HIIHFW�DQ�DGRSWLRQ��WKH�SURYLVLRQV�RI�WKH�$GRSWLRQ�$FW�PXVW�EH�VWULFWO\

FRQVWUXHG�� ,Q� UH� $GRSWLRQ� RI� (�0�$��� ���� 3D�� ����� ���� $��G� ��� �������

$GGLWLRQDOO\��DGRSWLRQ�LV�SXUHO\�D�VWDWXWRU\�ULJKW��XQNQRZQ�DW�FRPPRQ�ODZ��,G�

2XU� &RXUWV� FDQQRW� DQG� VKRXOG� QRW� FUHDWH� MXGLFLDO� H[FHSWLRQV� ZKHUH� WKH

OHJLVODWXUH�KDV�QRW�VHHQ�ILW�WR�FUHDWH�VXFK�H[FHSWLRQV��(�0�$���VXSUD�

,Q�PDNLQJ�RXU�GHWHUPLQDWLRQ��ZH�DUH�JXLGHG�E\�WKH�$GRSWLRQ�$FW��VXSUD

DW� �������ZKLFK� VWDWHV�� LQWHU� DOLD�� WKDW� ³ZKHQHYHU� D� SDUHQW� FRQVHQWV� WR� WKH

DGRSWLRQ�RI�KLV�FKLOG�E\�KLV�VSRXVH��WKH�SDUHQW�FKLOG�UHODWLRQVKLS�EHWZHHQ�KLP
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DQG�KLV� FKLOG� VKDOO� UHPDLQ�ZKHWKHU� RU� QRW� KH� LV� RQH�RI� WKH�SHWLWLRQHUV� LQ� WKH

DGRSWLRQ�SURFHHGLQJ�´��HPSKDVLV�DGGHG�

,Q�(�0�$��WKH�3HQQV\OYDQLD�6XSUHPH�&RXUW�KHOG�WKDW�ZKHUH�D�SHWLWLRQHU

KDG� WKH� IDWKHU¶V� TXDOLILHG� FRQVHQW� WR� DGRSW� KLV� FKLOG�� WKH� SHWLWLRQHU� ZDV� QRW

HQWLWOHG�WR�EH�DQ�DGRSWLQJ�SDUHQW���7KH�6XSUHPH�&RXUW�IRXQG�WKDW�EHFDXVH�WKH

SHWLWLRQHU�ZDV�QRW� D� VSRXVH�RI� WKH� IDWKHU�� VKH� FRXOG� QRW� DYDLO� KHUVHOI� WR� WKH

VWDWXV�RI�³VSRXVH´�XQGHU�WKH�WHUPV�RI�WKH�VWDWXWH����0RUHRYHU��D�SDQHO�RI�WKLV

&RXUW�UHFHQWO\�VWDWHG�WKDW��³D�SDUHQW�PD\�QRW�SHWLWLRQ�WR�WHUPLQDWH�WKH�SDUHQWDO

ULJKWV� RI� WKH� RWKHU� SDUHQW� XQOHVV� LW� LV� HVWDEOLVKHG� WKDW� WKHUH� LV� DQ� DGRSWLRQ

FRQWHPSODWHG�E\� WKH�VSRXVH�RI� WKH�SHWLWLRQHU�´�,Q� UH�$GRSWLRQ�RI� -�)��� ���

$��G������������3D�6XSHU���������HPSKDVLV�DGGHG��

%RWK�(�0�$���VXSUD�DQG�-�)���VXSUD�� FRQWURO� WKH�RXWFRPH�RI�WKLV� FDVH�

,W�LV�FOHDU�WKDW�WKH�$GRSWLRQ�$FW��VXSUD��DW���������HQYLVLRQHG�D�QDUURZ�FDVH

ZKHUH� RQH� SDUHQW� ZRXOG� UHWDLQ� SDUHQWDO� ULJKWV� DQG� DQRWKHU� SDUW\� ZRXOG� EH

DOORZHG�WR�DGRSW�� �&OHDUO\�� WKH�RWKHU�SDUW\�PXVW�EH� WKH�VSRXVH�RI�WKH�SDUHQW

UHWDLQLQJ�FXVWRGLDO�ULJKWV�

$SSHOODQW� KDV� DGGLWLRQDOO\� VWDWHG� WKDW� VLPLODU� DGRSWLRQV� KDYH� EHHQ

SHUPLWWHG�ZKHUH�D�KRPRVH[XDO�SDUWQHU�RI�D�QDWXUDO�SDUHQW�KDV�EHHQ�SHUPLWWHG

WR�DGRSW� WKH�QDWXUDO�SDUHQW¶V� FKLOG�� �$� UHYLHZ�RI� WKH�FDVHODZ�KDV�QRW� \LHOGHG

DQ\�FDVHV�LQ�RXU� MXULVGLFWLRQ�ZKLFK�KDYH�DOORZHG�DQ�DQDORJRXV�FDVH� LQYROYLQJ

����������������������������������
�
� � � ,Q�(�0�$�� � WKH� 6XSUHPH�&RXUW� LQWHUSUHWHG� WKH� ODQJXDJH� RI� �� 3�6�� �� ���
ZKLFK�KDV�EHHQ�UHSHDOHG�DQG�UHSODFHG�E\����3D�&�6�$�����������7KH�ODQJXDJH
LQ�WKH�QHZ�VWDWXWH�PLUURUV�WKDW�RI�WKH�UHSHDOHG�VWDWXWH�
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VDPH�VH[�SDUWQHUV���6XFK�H[WHQVLRQ�RI�WKH�ODZ��LI�DQ\��LV�ZLWKLQ�WKH�SURYLQFH�RI

WKH�GXO\�HOHFWHG�OHJLVODWXUH��QRW�WKH�&RXUWV�RI�WKLV�&RPPRQZHDOWK�

,Q�VXP��$SSHOODQW�LV�QRW�D�VSRXVH�DQG��DV�VXFK��FDQQRW�DYDLO�KHUVHOI�RI

WKH� H[FOXVLYH� IDPLO\� VLWXDWLRQ�ZKLFK�ZRXOG� DOORZ� VXFK� DQ� DGRSWLRQ�� � )RU� WKLV

&RXUW� WR� FUHDWH� D� MXGLFLDO� H[FHSWLRQ�ZRXOG� EH� DJDLQVW� WKH� H[SUHVV� VWDWXWRULDO

PDQGDWH����7KHUHIRUH��ZH�FRQFOXGH�WKDW�$SSHOODQW�LV�VWDWXWRULO\�SUHFOXGHG�IURP

DGRSWLQJ�.�0�:��

)RU�WKH�IRUJRLQJ�UHDVRQV��ZH�DIILUP�WKH�GHFLVLRQ�RI�WKH�WULDO�FRXUW����

$IILUPHG�
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�
� � %HFDXVH�$SSHOODQW� LV� VWDWXWRULO\� SUHFOXGHG� IURP�DGRSWLQJ�.�0�:���ZH� QHHG
QRW�DGGUHVV�$SSHOODQW¶V�FRQWHQWLRQ�WKDW�WKH�DGRSWLRQ�ZRXOG�EH�LQ�.�0�:�¶V�EHVW
LQWHUHVW�


