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$SSHOODQW�DSSHDOV�IURP�WKH�RUGHU�RI�WKH�3KLODGHOSKLD�&RXUW�RI�&RPPRQ

3OHDV� WKDW� GHQLHG� KLV� SHWLWLRQ� IRU� D� ZULW� RI� FHUWLRUDUL�� � $SSHOODQW� ILOHG� WKLV

SHWLWLRQ� DIWHU� EHLQJ� DGMXGLFDWHG� GHOLQTXHQW� IRU� SRVVHVVLRQ� RI� D�ZHDSRQ� RQ

VFKRRO� SURSHUW\� DQG� NQRZLQJ� DQG� LQWHQWLRQDO� SRVVHVVLRQ� RI� D� FRQWUROOHG

VXEVWDQFH����,Q�WKLV�DSSHDO��$SSHOODQW�FRQWHQGV�WKDW�HYLGHQFH�VHL]HG�IURP�KLV

SHUVRQ� VKRXOG� KDYH� EHHQ� VXSSUHVVHG� XQGHU� ERWK� WKH� 8QLWHG� 6WDWHV� DQG

3HQQV\OYDQLD�&RQVWLWXWLRQV���+LV�DUJXPHQW�ZLWK�UHVSHFW�WR�WKH�3HQQV\OYDQLD

&RQVWLWXWLRQ�SUHVHQWV�D�TXHVWLRQ�RI� ILUVW� LPSUHVVLRQ� LQ� WKLV�&RPPRQZHDOWK�

:H�DIILUP�

7KH�IDFWV�DQG�SURFHGXUDO� KLVWRU\� FDQ�EH� VXPPDUL]HG�DV� IROORZV�� �2Q

6HSWHPEHU� ���� ������ 2IILFHU� 0LVKR� 6LQJHOWRQ�� D� VFKRRO� SROLFH� RIILFHU

HPSOR\HG�E\� WKH� 3KLODGHOSKLD� VFKRRO� ERDUG��ZDV� SDWUROOLQJ� WKH� KDOOZD\V� RI
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�����3D�&�6�$��������DQG����3�6�����������������UHVSHFWLYHO\�
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0DUWLQ� /XWKHU� .LQJ� +LJK� 6FKRRO� EHWZHHQ� FODVV� SHULRGV�� � $V� WKH� RIILFHU

REVHUYHG� $SSHOODQW� URXQG� D� FRUQHU� RI� WKH� KDOOZD\�� KH� QRWLFHG� WKDW

$SSHOODQW¶V� H\HV� ZHUH� FORVHG� DQG� WKDW� KH� ZDV� VWDJJHULQJ�� � 7KH� RIILFHU

VWRSSHG�$SSHOODQW�DQG�DVNHG�LI�WKHUH�ZDV�D�SUREOHP���$SSHOODQW�VDLG�QRWKLQJ

DW�ILUVW��EXW�WKHQ�UHVSRQGHG�WKDW�KH�GLG�QRW�KDYH�D�SUREOHP�DQG�WKDW�KH�ZDV

RQ�KLV�ZD\�WR�FODVV���:KLOH�WDONLQJ�WR�$SSHOODQW��2IILFHU�6LQJHOWRQ�QRWLFHG�WKDW

$SSHOODQW¶V�VSHHFK�ZDV�VOXUUHG�DQG�WKDW�KH�ZDV�VZD\LQJ��L�H���KH�FRXOG�QRW

VWDQG�XS�VWUDLJKW�

7KH�RIILFHU�WHVWLILHG�WKDW��LQ�KLV�H[SHULHQFH�DV�D�VFKRRO�SROLFH�RIILFHU��KH

KDG� HQFRXQWHUHG� DSSUR[LPDWHO\� ILIWHHQ� VWXGHQWV� ZKR� KDG� EHHQ� XQGHU� WKH

LQIOXHQFH�RI�GUXJV�RU�DOFRKRO�� �1�7�������������DW������ �0RUHRYHU��DOWKRXJK

2IILFHU� 6LQJHOWRQ� VWDWHG� WKDW� KH� GLG� QRW� NQRZ� $SSHOODQW� SHUVRQDOO\�� KH

H[SODLQHG�WKDW�KH�KDG�VHHQ�$SSHOODQW�LQ�WKH�KDOOZD\V�DQG�WKDW�$SSHOODQW�KDG

QRW�H[KLELWHG�VXFK�EHKDYLRU�RQ�WKRVH� RFFDVLRQV�� � $GGLWLRQDOO\�� EHFDXVH� WKH

RIILFHU�GLG�QRW�GHWHFW�WKH�VFHQW�RI�DOFRKRO�RQ�$SSHOODQW¶V�EUHDWK��KH�VXUPLVHG

WKDW�$SSHOODQW�³ZDV�XQGHU�WKH�LQIOXHQFH�RI�D�FRQWUROOHG�VXEVWDQFH�´��,G��DW���

&RQVHTXHQWO\�� 2IILFHU� 6LQJHOWRQ� GHFLGHG� WR� HVFRUW� $SSHOODQW� WR� WKH� SROLFH

RIILFH�ORFDWHG�ZLWKLQ�WKH�VFKRRO�

$IWHU�WKH\�DUULYHG�DW�WKH�SROLFH�RIILFH��WKH�RIILFHU�DJDLQ�DVNHG�$SSHOODQW

ZKDW� ZDV� ZURQJ�� � :KHQ� $SSHOODQW� IDLOHG� WR� UHVSRQG�� 2IILFHU� 6LQJHOWRQ

RUGHUHG� $SSHOODQW� WR� UHPRYH� HYHU\WKLQJ� IURP� KLV� SRFNHWV�� � )LQGLQJ� QR

FRQWUDEDQG� LQ� $SSHOODQW¶V� SRFNHWV�� WKH� RIILFHU� VKRRN� $SSHOODQW¶V� SDQWV� DQG
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GLVFRYHUHG� D� EDJ� RI� PDULMXDQD� DQG� D� SRFNHWNQLIH� LQ� WKH� FXII� RI� RQH� RI

$SSHOODQW¶V�SDQW� OHJV�� �2IILFHU�6LQJHOWRQ�SODFHG� WKHVH� LWHPV� LQ� DQ�HQYHORSH

DQG�FRQWDFWHG�WKH�3KLODGHOSKLD�3ROLFH�'HSDUWPHQW�

7KH� &RPPRQZHDOWK� VXEVHTXHQWO\� EHJDQ� GHOLQTXHQF\� SURFHHGLQJV�

)ROORZLQJ� D� VXSSUHVVLRQ� KHDULQJ�� D� PXQLFLSDO� FRXUW� MXGJH� VXSSUHVVHG� WKH

VHL]HG� HYLGHQFH�� � 7KH� &RPPRQZHDOWK�� DIWHU� FHUWLI\LQJ� WKDW� VXSSUHVVLRQ

ZRXOG� VXEVWDQWLDOO\� KDQGLFDS� LWV� SURVHFXWLRQ��� DSSHDOHG� WR� WKH� &RXUW� RI

&RPPRQ� 3OHDV�� ZKLFK� UHYHUVHG� WKH� VXSSUHVVLRQ� RUGHU�� � 7KHUHDIWHU�� D

VWLSXODWHG�WULDO�ZDV�KHOG�DQG�$SSHOODQW�ZDV�DGMXGLFDWHG�GHOLQTXHQW���+H�ZDV

VHQWHQFHG�WR�ILIWHHQ�PRQWKV�RI�QRQ�UHSRUWLQJ�SUREDWLRQ���$SSHOODQW�WKHQ�ILOHG

DQ�XQVXFFHVVIXO�SHWLWLRQ�IRU�D�ZULW�RI�FHUWLRUDUL���7KLV�DSSHDO�IROORZHG�

$SSHOODQW�SUHVHQWV�RQH�TXHVWLRQ�IRU�RXU�UHYLHZ�

'LG�QRW�WKH�ORZHU�FRXUW�HUU�LQ�GHQ\LQJ�DSSHOODQW¶V�PRWLRQ�WR
VXSSUHVV� SK\VLFDO� HYLGHQFH�� ZKHUH� WKH� VHDUFK� RI� WKH
DSSHOODQW� YLRODWHG� IHGHUDO� DQG� VWDWH� FRQVWLWXWLRQDO
JXDUDQWHHV� WR� EH� IUHH� IURP� XQUHDVRQDEOH� VHDUFKHV� DQG
VHL]XUHV� LQ� WKDW� WKH� SROLFH� RIILFHU� ODFNHG� ERWK� UHDVRQDEOH
VXVSLFLRQ�DQG�SUREDEOH�FDXVH"

$SSHOODQW¶V�%ULHI�DW���

2Q�DSSHDO� IURP� WKH�GHQLDO� RI� D� GHIHQGDQW¶V�PRWLRQ� WR� VXSSUHVV�� WKLV

&RXUW�DSSOLHV�WKH�IROORZLQJ�VWDQGDUG�RI�UHYLHZ�

³,Q�DQ�DSSHDO�IURP�WKH�GHQLDO�RI�D�PRWLRQ�WR�VXSSUHVV�RXU
UROH� LV� WR� GHWHUPLQH� ZKHWKHU� WKH� UHFRUG� VXSSRUWV� WKH
VXSSUHVVLRQ� FRXUW¶V� IDFWXDO� ILQGLQJV� DQG� WKH� OHJLWLPDF\� RI
WKH� LQIHUHQFHV� DQG� OHJDO� FRQFOXVLRQV� GUDZQ� IURP� WKRVH

����������������������������������
��6HH� &RPPRQZHDOWK� Y�� 'XJJHU�� ���� 3D�� ����� �������� ���� $��G� ����
�����������
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ILQGLQJV�� � ,Q�PDNLQJ�WKLV�GHWHUPLQDWLRQ��ZH�PD\� FRQVLGHU
RQO\� WKH� HYLGHQFH� RI� WKH� SURVHFXWLRQ¶V� ZLWQHVVHV� DQG� VR
PXFK�RI� WKH�GHIHQVH�DV�� IDLUO\� UHDG� LQ� WKH� FRQWH[W� RI� WKH
UHFRUG� DV� D� ZKROH�� UHPDLQV� XQFRQWUDGLFWHG�� � :KHQ� WKH
IDFWXDO�ILQGLQJV�RI�WKH�VXSSUHVVLRQ�FRXUW�DUH�VXSSRUWHG�E\
WKH�HYLGHQFH��ZH�PD\� UHYHUVH�RQO\� LI� WKHUH� LV�DQ� HUURU� LQ
WKH�OHJDO�FRQFOXVLRQV�GUDZQ�IURP�WKRVH�IDFWXDO�ILQGLQJV�´

&RPPRQZHDOWK� Y�� 5RVDULR�� ���� $��G� ����� ���� �3D�� 6XSHU�� ������ �HQ

EDQF���TXRWLQJ�&RPPRQZHDOWK�Y��)RVWHU������$��G�����������3D��6XSHU�

�������

$���$1$/<6,6�81'(5�7+(�81,7('�67$7(6�&2167,787,21

$SSHOODQW� ILUVW� DUJXHV� WKDW� 2IILFHU� 6LQJHOWRQ¶V� VHDUFK� YLRODWHG� KLV

SULYDF\�ULJKWV�DV�JXDUDQWHHG�E\�WKH�)RXUWK�DQG�)RXUWHHQWK�$PHQGPHQWV�WR

WKH�8QLWHG�6WDWHV�&RQVWLWXWLRQ���7KH�8QLWHG�6WDWHV�6XSUHPH�&RXUW�KDV�FOHDUO\

LQGLFDWHG� WKDW� WKH� )RXUWK� $PHQGPHQW� ³LQGLVSXWDEO\´� SURWHFWV� WKH� ULJKWV� RI

VWXGHQWV� DJDLQVW� HQFURDFKPHQW� E\� SXEOLF� VFKRRO� RIILFLDOV�� �1HZ� -HUVH\� Y�

7�/�2�������8�6��������������������,Q�7�/�2���KRZHYHU��WKH�6XSUHPH�&RXUW

KHOG�WKDW�WKLV�SULYDF\�LQWHUHVW�PXVW�EH�EDODQFHG�DJDLQVW�WKH�QHHG�RI�VFKRRO

DGPLQLVWUDWRUV�WR�PDLQWDLQ�RUGHU�

:H� MRLQ� WKH� PDMRULW\� RI� FRXUWV� WKDW� KDYH� H[DPLQHG� WKLV
LVVXH�LQ�FRQFOXGLQJ�WKDW�WKH�DFFRPPRGDWLRQ�RI�WKH�SULYDF\
LQWHUHVWV� RI� VFKRRO� FKLOGUHQ� ZLWK� WKH� VXEVWDQWLDO� QHHG� RI
WHDFKHUV�DQG�DGPLQLVWUDWRUV�IRU�IUHHGRP�WR�PDLQWDLQ�RUGHU
LQ� WKH� VFKRROV� GRHV� QRW� UHTXLUH� VWULFW� DGKHUHQFH� WR� WKH
UHTXLUHPHQW�WKDW�VHDUFKHV�EH�EDVHG�RQ�SUREDEOH�FDXVH�WR
EHOLHYH� WKDW� WKH� VXEMHFW� RI� WKH� VHDUFK� KDV� YLRODWHG� RU� LV
YLRODWLQJ� WKH� ODZ�� � 5DWKHU�� WKH� OHJDOLW\� RI� D� VHDUFK� RI� D
VWXGHQW� VKRXOG� GHSHQG� VLPSO\� RQ� WKH� UHDVRQDEOHQHVV�
XQGHU�DOO�WKH�FLUFXPVWDQFHV��RI�WKH�VHDUFK���'HWHUPLQLQJ
WKH�UHDVRQDEOHQHVV�RI�DQ\�VHDUFK�LQYROYHV�D�WZRIROG
LQTXLU\���ILUVW��RQH�PXVW�FRQVLGHU�³ZKHWKHU�WKH�������DFWLRQ
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ZDV�MXVWLILHG�DW�LWV�LQFHSWLRQ�´�7HUU\�Y��2KLR��>����8�6����
��� ������@�� VHFRQG�� RQH� PXVW� GHWHUPLQH� ZKHWKHU� WKH
VHDUFK� DV� DFWXDOO\� FRQGXFWHG� ³ZDV� UHDVRQDEO\� UHODWHG� LQ
VFRSH�WR�WKH�FLUFXPVWDQFHV�ZKLFK�MXVWLILHG�WKH�LQWHUIHUHQFH
LQ� WKH� ILUVW� SODFH�´� LELG�� �8QGHU� RUGLQDU\� FLUFXPVWDQFHV�� D
VHDUFK�RI�D�VWXGHQW�E\�D�WHDFKHU�RU�RWKHU�VFKRRO�RIILFLDO�ZLOO
EH� ³MXVWLILHG� DW� LWV� LQFHSWLRQ´� ZKHQ� WKHUH� DUH� UHDVRQDEOH
JURXQGV� IRU� VXVSHFWLQJ� WKDW� WKH� VHDUFK� ZLOO� WXUQ� XS
HYLGHQFH�WKDW�WKH�VWXGHQW�KDV�YLRODWHG�RU�LV�YLRODWLQJ�HLWKHU
WKH�ODZ�RU�WKH�UXOHV�RI� WKH�VFKRRO�� �6XFK�D�VHDUFK�ZLOO�EH
SHUPLVVLEOH� LQ� LWV� VFRSH�ZKHQ� WKH�PHDVXUHV� DGRSWHG� DUH
UHDVRQDEO\�UHODWHG�WR�WKH�REMHFWLYHV�RI�WKH�VHDUFK�DQG�QRW
H[FHVVLYHO\� LQWUXVLYH� LQ� OLJKW� RI� WKH� DJH� DQG� VH[� RI� WKH
VWXGHQW�DQG�WKH�QDWXUH�RI�WKH�LQIUDFWLRQ�

7�/�2��� ���� 8�6�� DW� ������� �IRRWQRWHV� RPLWWHG�� �HPSKDVLV� DGGHG��� � 7KLV

&RXUW�KDV�DSSOLHG�7�/�2�¶V�UHDVRQDEOHQHVV�VWDQGDUG�LQ�D�QXPEHU�RI�UHSRUWHG

FDVHV�� � 6HH� ,Q� UH� 6�.��� ���� $��G� ���� �3D�� 6XSHU�� ������ �VWDWLQJ� WKDW

FLJDUHWWH� VPRNH� LQ� D� EDWKURRP� DQG� RQH� VWXGHQW¶V� DGPLVVLRQ� WR� VPRNLQJ

DOORZHG�D� VFKRRO� SROLFH� RIILFHU� WR� FRQGXFW� D� OLPLWHG� VHDUFK�RI� DQ� LQGLYLGXDO

EHFDXVH�LW�ZDV�UHDVRQDEOH�IRU�WKH�RIILFHU�WR�EHOLHYH�WKDW�FLJDUHWWHV�ZRXOG�EH

IRXQG�RQ�WKH�VWXGHQW¶V�SHUVRQ���,Q�UH�6�)�������$��G������3D��6XSHU�������

�KROGLQJ�WKDW�IXUWLYH�FRQGXFW�RI�VWXGHQW��LQFOXGLQJ�WKH�DFW�RI�TXLFNO\�KLGLQJ�D

FOHDU� SODVWLF� EDJ� DQG� D� ZDG� RI� FXUUHQF\� LQ� KLV� SRFNHW� DV� D� VFKRRO� SROLFH

RIILFHU� DSSURDFKHG�� MXVWLILHG� WKH� RIILFHU¶V� VHDUFK� RI� WKH� VWXGHQW¶V� SRFNHWV��

%XW� VHH� ,Q� UH�'XPDV�� ���� $��G� ���� �3D�� 6XSHU�� ������ �H[SODLQLQJ� WKDW

RQO\� OLPLWHG� VHDUFKHV� DUH� SHUPLWWHG� XQGHU� WKH�7�/�2�� EDODQFLQJ� WHVW�� DIWHU

DVVLVWDQW�SULQFLSDO�KDG�VHL]HG�FLJDUHWWHV�IURP�D�VWXGHQW¶V�SHUVRQ��WKHUH�ZDV

QR�UHDVRQ�IRU�WKH�DGPLQLVWUDWRU�WR�VHDUFK�WKH�VWXGHQW¶V�ORFNHU�DV�ZHOO��
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$SSHOODQW�FRQWHQGV�WKDW�7�/�2���6�.��DQG�6�)��DUH�GLVWLQJXLVKDEOH�IURP

WKH� LQVWDQW� FDVH�� � ,Q� HDFK� RI� WKRVH� FDVHV�� KH� H[SODLQV�� RWKHU� SK\VLFDO

HYLGHQFH�RI�LOOHJDO�RU�SURKLELWHG�DFWLYLW\�ZDV�SUHVHQW�DQG�REVHUYHG�E\�WKRVH

SHUVRQV�FRQGXFWLQJ�WKH�VHDUFK���)RU�H[DPSOH��LQ�ERWK�7�/�2��DQG�6�.���WKH

VWXGHQWV�ZHUH� VPRNLQJ� FLJDUHWWHV�ZKHQ� VFKRRO� RIILFLDOV� HQFRXQWHUHG� WKHP�

/LNHZLVH� LQ� 6�)��� D� VFKRRO� SROLFH� RIILFHU� REVHUYHG� WKH� VWXGHQW� KROGLQJ

VXVSHFWHG� HYLGHQFH� RI� GUXJ� VDOHV�� FOHDU� SODVWLF� EDJJLHV� DQG� D� ZDG� RI

FXUUHQF\�� �$SSHOODQW�FODLPV�WKDW�ZLWKRXW�VXFK�SK\VLFDO�HYLGHQFH��WKH�VFKRRO

RIILFLDOV�LQ�HDFK�RI�WKH�DERYH�FDVHV�ZRXOG�KDYH�EHHQ�XQDEOH�WR�HVWDEOLVK�WKDW

WKHLU�VHDUFKHV�ZHUH�SUHPLVHG�RQ�UHDVRQDEOH�VXVSLFLRQ�

,QVWDQWO\�� $SSHOODQW� FRQWHQGV� WKDW� 2IILFHU� 6LQJHOWRQ� VDZ� QR� VXFK

SK\VLFDO�HYLGHQFH�RU�FRQGXFW�WKDW�YLRODWHG�HLWKHU�WKH� UXOHV�RI� WKH�VFKRRO�RU

WKH� ODZ�� � ,Q� IDFW�� GLUHFWLQJ� WKLV� &RXUW� WR� WKH� RIILFHU¶V� WHVWLPRQ\�� $SSHOODQW

FRQWHQGV� WKDW�2IILFHU�6LQJHOWRQ� ³KDG�QR� LGHD� �� �� �� ZKDW� WKH� SUREOHP�ZDV�´

1�7��� ���������� DW� ��� � $SSHOODQW� IXUWKHU� H[SODLQV� WKDW� WKH� RIILFHU� QHYHU

FRQVLGHUHG� VHYHUDO� RWKHU� H[SODQDWLRQV� IRU� KLV� FRQGXFW�� LQFOXGLQJ� ODFN� RI

VOHHS��LOOQHVV��OHJDO�PHGLFDWLRQ�RU�DQ�DOOHUJLF�UHDFWLRQ��SULRU�WR�EHJLQQLQJ�WKH

VHDUFK�� � 7KHUHIRUH�� $SSHOODQW� DUJXHV�� 2IILFHU� 6LQJHOWRQ� KDG� QRW� GHYHORSHG

UHDVRQDEOH�VXVSLFLRQ�WR�EHOLHYH�WKDW�KH�KDG�YLRODWHG�DQ\�UXOHV�RU�ODZV�SULRU

WR�VHDUFKLQJ�KLP�LQ�WKH�VFKRRO�SROLFH�RIILFH���:H�GLVDJUHH�

$SSHOODQW�SUHVHQWV�D�VXSHUILFLDOO\� DWWUDFWLYH� DUJXPHQW�� �1HYHUWKHOHVV�

7�/�2��GRHV�QRW�FRXQVHO�WKDW�VFKRRO�RIILFLDOV�PXVW�GLVFRYHU�SK\VLFDO�HYLGHQFH
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RI� LOOHJDO� DFWLYLW\� RU�� LQ� WKH� DOWHUQDWLYH�� FRQVLGHU� DQG� HOLPLQDWH� DOO� SRVVLEOH

H[SODQDWLRQV� IRU� D� VWXGHQW¶V� EHKDYLRU� DV� SDUW� RI� WKH� UHDVRQDEOH� VXVSLFLRQ

DQDO\VLV�� �0RUHRYHU�� VXFK� UHTXLUHPHQWV�ZRXOG�EH� FRQWUDU\� WR� WKH�6XSUHPH

&RXUW¶V� VWDWHG� SXUSRVH� RI� DOORZLQJ� VFKRRO� RIILFLDOV� WR� PRYH� TXLFNO\� ZKHQ

GHDOLQJ� ZLWK� LPPHGLDWH� WKUHDWV� WR� D� VFKRRO¶V� ³SURSHU� HGXFDWLRQDO

HQYLURQPHQW�´� �7�/�2��� ����8�6�� DW� ����� � &RQVHTXHQWO\�� ZH� GLVDJUHH�ZLWK

$SSHOODQW¶V� DVVHUWLRQ� WKDW� DQ� LQGLYLGXDOL]HG� VFKRRO� VHDUFK� LV� RQO\� MXVWLILHG

ZKHQ�D�VFKRRO�RIILFLDO�QRWLFHV�FRUURERUDWLQJ�SK\VLFDO�HYLGHQFH���6R�ORQJ�DV�DQ

LQGLYLGXDOL]HG�VFKRRO�VHDUFK�FRPSOLHV�ZLWK� WKH� UHTXLUHPHQWV�RI�7�/�2��� LW� LV

FRQVWLWXWLRQDOO\�VRXQG�IRU�SXUSRVHV�RI�IHGHUDO�ODZ�

$SSO\LQJ� WKH�7�/�2�� WHVW�WR� WKH�IDFWV�EHIRUH�XV��ZH�DUH� FKDUJHG�ZLWK

HQVXULQJ� WKDW� WKH� IDFWV� RI� WKH� LQVWDQW� FDVH� SHUPLWWHG� 2IILFHU� 6LQJHOWRQ� WR

UHDVRQDEO\�FRQFOXGH�WKDW�$SSHOODQW�ZDV�YLRODWLQJ�VFKRRO�UXOHV�RU�WKH�ODZ���,Q

WKDW� UHJDUG�� ZH� ILUVW� FRQVLGHU� ZKHWKHU� WKH� VHDUFK� FRQGXFWHG� E\� 2IILFHU

6LQJHOWRQ�ZDV� MXVWLILHG�DW� LWV� LQFHSWLRQ�� �,G�� DW������ � 7KH� WUDQVFULSW� RI� WKH

VXSSUHVVLRQ� KHDULQJ� UHODWHV� WKDW� $SSHOODQW� ZDV� VWDJJHULQJ�� ZLWK� KLV� H\HV

FORVHG�� LQ� WKH� KDOOZD\V� RI� KLV� KLJK� VFKRRO� EHWZHHQ� FODVVHV�� � +H� VHHPHG

FRQIXVHG��³OLNH�KH�ZDVQ¶W�DEOH�WR�VHH�ZKHUH�KH�ZDV�JRLQJ�´��1�7������������

DW�����:KHQ�WKH�RIILFHU�DSSURDFKHG�$SSHOODQW�LQ�RUGHU�WR�DVFHUWDLQ�ZKHWKHU

KH�ZDV�DOO�ULJKW��$SSHOODQW��DW�OHDVW�LQLWLDOO\��KDG�QR�DQVZHU���7KHQ��ZKHQ�KH

GLG�DQVZHU��KH�VOXUUHG�KLV�VSHHFK���(YHQ�DIWHU�WKH�RIILFHU�DQG�$SSHOODQW�ZHQW

WR�WKH�VFKRRO�SROLFH�RIILFH��$SSHOODQW�FRQWLQXHG�WR�JLYH�QR�UHVSRQVH�WR�2IILFHU
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6LQJHOWRQ¶V� TXHULHV�� � *LYHQ� WKHVH� IDFWV�� DQG� WKH� RIILFHU¶V� WHVWLPRQ\� WKDW

$SSHOODQW� KDG� QRW� DFWHG� LQ� WKLV� PDQQHU� RQ� SULRU� RFFDVLRQV� DQG� WKDW� VXFK

EHKDYLRU� ZDV� FRQVLVWHQW�� LQ� WKH� RIILFHU¶V� H[SHULHQFH�� ZLWK� WKH� XVH� RI� D

FRQWUROOHG� VXEVWDQFH�� ZH� FRQFOXGH� WKDW� LW� ZDV� UHDVRQDEOH� IRU� 2IILFHU

6LQJHOWRQ�WR�VXVSHFW�WKDW�D�VHDUFK�RI�$SSHOODQW�ZRXOG�WXUQ�XS�HYLGHQFH�WKDW

KH�KDG�YLRODWHG�WKH�ODZ���7�/�2�������8�6��DW�����

6HFRQG�� ZH� HYDOXDWH� ZKHWKHU� WKH� VHDUFK�� DV� FRQGXFWHG� E\� 2IILFHU

6LQJHOWRQ��ZDV� UHDVRQDEO\� UHODWHG� LQ�VFRSH� WR�$SSHOODQW¶V� XQXVXDO� FRQGXFW�

,G�� DW� ����� � ,QVWDQWO\�� WKH� RIILFHU� HVFRUWHG� $SSHOODQW� WR� WKH� VFKRRO� SROLFH

RIILFH��DVNHG�KLP�D�VHFRQG�WLPH�ZKDW�ZDV�ZURQJ��RUGHUHG�KLP�WR�HPSW\�KLV

SDQWV�SRFNHWV�DQG��ILQGLQJ�QRWKLQJ�LQ�WKH�SRFNHWV��VKRRN�WKH�FXII�RI�RQH�RI

$SSHOODQW¶V�SDQW�OHJV���$W�WKDW�SRLQW��WKH�EDJ�RI�PDULMXDQD�DQG�D�SRFNHWNQLIH

IHOO�RXW�RI�RQH�FXII���7KHVH�IDFWV�GHPRQVWUDWH�WKDW�2IILFHU�6LQJHOWRQ¶V�VHDUFK

ZDV� ERWK� UHDVRQDEO\� UHODWHG� WR� DQG� SURSHUO\� OLPLWHG� E\� KLV� EHOLHI� WKDW

$SSHOODQW�ZDV�XQGHU�WKH�LQIOXHQFH�RI�D�FRQWUROOHG�VXEVWDQFH�

7KHUHIRUH�� ZH� UHMHFW� $SSHOODQW¶V� FRQWHQWLRQ� WKDW� WKH� )RXUWK

$PHQGPHQW� WR� WKH� 8�6�� &RQVWLWXWLRQ� UHTXLUHV� VXSSUHVVLRQ� RI� WKH� VHL]HG

PDULMXDQD�DQG�SRFNHW�NQLIH�
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%��$1$/<6,6�81'(5�7+(�3(116</9$1,$�&2167,787,21

$SSHOODQW�DOVR�FKDOOHQJHV�WKH�VHDUFK�E\�2IILFHU�6LQJHOWRQ�XQGHU�DUWLFOH

RQH��VHFWLRQ�HLJKW�RI� WKH�3HQQV\OYDQLD�&RQVWLWXWLRQ�� �$SSHOODQW� DOOHJHV� WKDW

WKH� 3HQQV\OYDQLD� &RQVWLWXWLRQ� UHTXLUHV� VFKRRO� RIILFLDOV� WR� KDYH� SUREDEOH

FDXVH��QRW�D�PHUH�UHDVRQDEOH�VXVSLFLRQ��SULRU�WR�FRQGXFWLQJ�DQ�LQGLYLGXDOL]HG

VHDUFK�RI�D�VWXGHQW���7KH�TXHVWLRQ�RI�WKH�SURSHU�VWDQGDUG�IRU�DVVHVVLQJ�WKH

OHJDOLW\�RI�LQGLYLGXDOL]HG�VHDUFKHV�FRQGXFWHG�E\�SXEOLF�VFKRRO�RIILFLDOV�XQGHU

WKH� 3HQQV\OYDQLD� &RQVWLWXWLRQ�� SXUVXDQW� WR� WKH� DGHTXDWH� DQG� LQGHSHQGHQW

VWDWH� JURXQGV� GRFWULQH�� KDV� QRW� EHHQ� DGGUHVVHG� E\� WKH� FRXUWV� RI� WKLV

&RPPRQZHDOWK�

:H�LQLWLDOO\�DGGUHVV�WKH�&RPPRQZHDOWK¶V�DUJXPHQW�WKDW�WKLV�TXHVWLRQ

KDV� DOUHDG\� EHHQ� GHFLGHG� LQ� IDYRU� RI� WKH� UHDVRQDEOH� VXVSLFLRQ� VWDQGDUG�

HLWKHU�LQ�WKH�UHFHQW�3HQQV\OYDQLD�6XSUHPH�&RXUW�FDVH�RI�&RPPRQZHDOWK�Y�

&DVV��BBB�3D��BBB������$��G�������������RU�LQ�WKH�UHSRUWHG�GHFLVLRQV�RI�WKLV

&RXUW�FLWHG�VXSUD��,Q�UH�6�.���,Q�UH�6�)��DQG�,Q�UH�'XPDV���:H�GLVDJUHH�

)LUVW��-XVWLFH�&DSS\��ZKR�ZURWH�WKH�2SLQLRQ�$QQRXQFLQJ�WKH�-XGJPHQW

RI�WKH�&RXUW�LQ�&DVV��GLG�QRW�HQXQFLDWH�WKH�SURSHU�VWDQGDUG�WR�EH�DSSOLHG�LQ

WKH� HYDOXDWLRQ� RI� LQGLYLGXDOL]HG� VFKRRO� VHDUFKHV�� � ,QVWHDG�� KH� H[SOLFLWO\

OLPLWHG� KLV� DQDO\VLV� WR� GHFLGLQJ�ZKDW� VWDQGDUG� VKRXOG� DSSO\� WR� JHQHUDOL]HG

VHDUFKHV� RI� DQ� HQWLUH� VFKRRO�� �&DVV� DW� BBB�� ���� $��G� DW� ���� �&DSS\�� -��

SOXUDOLW\� RSLQLRQ� MRLQHG� E\� &DVWLOOH� DQG� 1HZPDQ�� --���� � 0RUHRYHU�� &KLHI

-XVWLFH� )ODKHUW\� VWDWHG� LQ� D� FRQFXUULQJ� RSLQLRQ� WKDW� KH� DJUHHG� ZLWK� WKH
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SOXUDOLW\� RSLQLRQ¶V� WUHDWPHQW� RI� IHGHUDO� ODZ� EXW� WKDW� KH� ³HPSKDWLFDOO\

GLVDJUHH>G@�ZLWK�LWV�WUHDWPHQW�RI�3HQQV\OYDQLD�ODZ�´��,G��DW�BBB������$��G�DW

���� �)ODKHUW\�� -��� FRQFXUULQJ� RSLQLRQ� MRLQHG� E\� 1LJUR�� -���� � &RQVHTXHQWO\�

ZKLOH� WKH� VHYHUDO� RSLQLRQV� LQ� &DVV� SURYLGH� LQVLJKW� UHJDUGLQJ� KRZ� RXU

6XSUHPH� &RXUW� LQWHUSUHWV� DUWLFOH� RQH�� VHFWLRQ� HLJKW� RI� WKH� 3HQQV\OYDQLD

&RQVWLWXWLRQ�ZLWK�UHVSHFW�WR�RQH�W\SH�RI�VFKRRO�VHDUFK��WKH\�GR�QRW�DQVZHU

WKH�VSHFLILF�TXHVWLRQ�FXUUHQWO\�EHIRUH�WKLV�&RXUW�

6HFRQG�� ZKLOH� WKH� &RPPRQZHDOWK� LV� FRUUHFW� LQ� QRWLQJ� WKDW� ZH� KDYH

FRQVLVWHQWO\�DSSOLHG�WKH�UHDVRQDEOH�VXVSLFLRQ�VWDQGDUG�ZKHQ�WKH�TXHVWLRQ�RI

LQGLYLGXDOL]HG� VFKRRO� VHDUFKHV� KDV� SUHYLRXVO\� FRPH� EHIRUH� WKLV� &RXUW�� WKH

DSSHOODQWV�LQ�WKRVH�FDVHV�GLG�QRW�UDLVH�WKH�TXHVWLRQ�RI�WKH�SURSHU�VWDQGDUG

XQGHU�WKH�3HQQV\OYDQLD�&RQVWLWXWLRQ���,QVWHDG��WKH�VHDUFKHV�ZHUH�FKDOOHQJHG

RQO\�XQGHU�WKH�)HGHUDO�&RQVWLWXWLRQ���&RQVHTXHQWO\��ZH�PHUHO\�IROORZHG�DQG

DSSOLHG�7�/�2�

,Q�RUGHU�WR�SUHVHUYH�D�FRQVWLWXWLRQDO�FKDOOHQJH�EDVHG�RQ�DGHTXDWH�DQG

LQGHSHQGHQW�VWDWH�JURXQGV��RXU�6XSUHPH�&RXUW�UHTXLUHV�OLWLJDQWV�WR�EULHI�DQG

DQDO\]H�WKH�IROORZLQJ�IRXU�IDFWRUV�

�� WH[W�RI�WKH�3HQQV\OYDQLD�FRQVWLWXWLRQDO�SURYLVLRQ�

�� KLVWRU\� RI� WKH� SURYLVLRQ�� LQFOXGLQJ� 3HQQV\OYDQLD� FDVH�
ODZ�

�� UHODWHG�FDVH�ODZ�IURP�RWKHU�VWDWHV�

�� SROLF\� FRQVLGHUDWLRQV�� LQFOXGLQJ�XQLTXH� LVVXHV� RI� VWDWH
DQG� ORFDO� FRQFHUQ�� DQG� DSSOLFDELOLW\� ZLWKLQ� PRGHUQ
3HQQV\OYDQLD�MXULVSUXGHQFH�
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&RPPRQZHDOWK� Y�� (GPXQGV�� ���� 3D�� ����� ����� ���� $��G� ����� ���

�������� � :H� QRWH� ZLWK� DSSURYDO� WKDW� $SSHOODQW� KDV� FRPSOLHG� ZLWK� WKH

UHTXLUHPHQWV�RI�(GPXQGV�

7(;7

7KH�WH[W�RI�DUWLFOH�RQH��VHFWLRQ�HLJKW�RI� WKH�3HQQV\OYDQLD�&RQVWLWXWLRQ

SURYLGHV�DV�IROORZV�

6HFXULW\�IURP�VHDUFKHV�DQG�VHL]XUHV

7KH� SHRSOH� VKDOO� EH� VHFXUH� LQ� WKHLU� SHUVRQV�� KRXVHV�
SDSHUV� DQG� SRVVHVVLRQV� IURP� XQUHDVRQDEOH� VHDUFKHV� DQG
VHL]XUHV�� DQG�QR�ZDUUDQW� WR� VHDUFK� DQ\� SODFH� RU� WR� VHL]H
DQ\�SHUVRQ�RU�WKLQJV�VKDOO�LVVXH�ZLWKRXW�GHVFULELQJ�WKHP�DV
QHDUO\�DV�PD\�EH��QRU�ZLWKRXW�SUREDEOH�FDXVH��VXSSRUWHG
E\�RDWK�RU�DIILUPDWLRQ�VXEVFULEHG�WR�E\�WKH�DIILDQW�

3$��&2167��DUW��,��������$V�WKH�(GPXQGV�FRXUW�LWVHOI�QRWHG��WKH�WH[W�RI� WKLV

SURYLVLRQ� LV� YHU\� VLPLODU� WR� WKDW� RI� WKH� )RXUWK� $PHQGPHQW� WR� WKH� 8�6�

&RQVWLWXWLRQ� LQ� WKDW� ERWK� SURYLGH� SURWHFWLRQ� IURP� ³XQUHDVRQDEOH� VHDUFKHV

DQG�VHL]XUHV�´��(GPXQGV�DW�����Q��������$��G�DW�����Q�����7KXV��LW�LV�QRW

WKH� WH[W� RI� DUWLFOH� RQH�� VHFWLRQ� HLJKW� WKDW� SURYLGHV� LWV� XQLTXH� FKDUDFWHU�

,QVWHDG��LWV�FKDUDFWHU�LV�SURYLGHG�E\�3HQQV\OYDQLD�MXULVSUXGHQFH�LQ�WKH�DUHD

RI�VHDUFK�DQG�VHL]XUH�ODZ���6HH�JHQHUDOO\�&DVV�DW�BBB������$��G�DW�����

+,6725<

$Q� DQDO\VLV� RI� WKH� KLVWRU\� RI� DUWLFOH� RQH�� VHFWLRQ� HLJKW� GHPRQVWUDWHV

WKDW�LWV�LPSOLFLW�ULJKW�WR�SULYDF\�KDV�EHHQ�KHOG�WR�EH�SDUWLFXODUO\�VWURQJ�LQ�WKLV

&RPPRQZHDOWK���,G���$V�RXU�6XSUHPH�&RXUW�KDV�QRWHG�
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³>$@� VWHDG\� OLQH� RI� FDVH�ODZ� KDV� HYROYHG� XQGHU� WKH
3HQQV\OYDQLD� &RQVWLWXWLRQ�� PDNLQJ� FOHDU� WKDW� $UWLFOH� ,�
6HFWLRQ���LV�XQVKDNDEO\�OLQNHG�WR�D�ULJKW�RI�SULYDF\�LQ�WKLV
&RPPRQZHDOWK�� �6HH�� &RPPRQZHDOWK� Y�� 3ODWRX�� >���
3D�� ����� ���� $��G� ��@� �������� &RPPRQZHDOWK� Y�
'H-RKQ�� >���� 3D�� ���� ���� $��G� ����@� �������
&RPPRQZHDOWK� Y�� 6HOO�� >���� 3D�� ���� ���� $��G� ���@
�������� &RPPRQZHDOWK� Y�� 0LOOHU�� >���� 3D�� ����� ���
$��G� ����@� �������� &RPPRQZHDOWK� Y�� %O\VWRQH�� >���
3D�� ����� ���� $��G� ��@� �������� DQG� &RPPRQZHDOWK� Y�
0HOLOOL��>����3D�����������$��G�����@��������´

,G��DW�BBB������$��G�DW������TXRWLQJ�(GPXQGV�DW����������$��G�DW������

7KLV�KLVWRU\�RI�LQWHUSUHWDWLRQ�QRWZLWKVWDQGLQJ��RXU�FDVH�ODZ�LV�QHDUO\�EHUHIW

RI� H[DPSOHV� ZKHUH� WKH� DSSOLFDELOLW\� RI� WKH� KHLJKWHQHG� DUWLFOH� RQH�� VHFWLRQ

HLJKW�SULYDF\�SURWHFWLRQV�WR�SXEOLF�VFKRRO�VWXGHQWV�KDV�EHHQ�FRQVLGHUHG�

,W� LV� LQ� WKLV� UHJDUG� WKDW� &DVV� LV� LQVWUXFWLYH�� � %RWK� WKH� SOXUDOLW\� DQG

FRQFXUULQJ� RSLQLRQV� WKHUHLQ� UHFRJQL]H� WKDW� D� SXEOLF� VFKRRO� VWXGHQW� LV

JXDUDQWHHG�WKH�ULJKW�WR�SULYDF\�E\�WKH�3HQQV\OYDQLD�&RQVWLWXWLRQ���6HH��H�J��

&DVV� DW� BBB�� ���� $��G� DW� ���� �&DSS\�� -��� SOXUDOLW\� RSLQLRQ��� LG�� DW� ���

�)ODKHUW\�� -��� FRQFXUULQJ� RSLQLRQ��� � 1HYHUWKHOHVV�� RXU� 6XSUHPH� &RXUW� DOVR

H[SODLQHG� WKDW� VXFK� D� SULYDF\� LQWHUHVW� LV�� DQG� PXVW� EH�� OLPLWHG� E\� VFKRRO

DGPLQLVWUDWRUV¶�PDQGDWH�RI�SURWHFWLQJ�WKH�VDIHW\�RI�DOO�VWXGHQWV�DQG�HQVXULQJ

VFKRRO�GLVFLSOLQH���,G��DW����������

$GGLWLRQDOO\�� LW� LV� LPSRUWDQW� WR� QRWH� WKDW� RXU� 6XSUHPH�&RXUW� KDV�QRW

GHYLDWHG�IURP�WKH�UXOH�RI�7HUU\�Y��2KLR������8�6�������������7KH�VR�FDOOHG

³7HUU\�GRFWULQH�´�IROORZHG�E\�3HQQV\OYDQLD�FRXUWV�VLQFH�&RPPRQZHDOWK�Y�

+LFNV�� ���� 3D�� ����� ���� $��G� ���� �������� SURYLGHV� DQ� H[FHSWLRQ� WR� WKH



-��6��������

������

SUREDEOH� FDXVH� VWDQGDUG� EDVHG� RQ� WKH� LPPHGLDF\� RI� SDUWLFXODU� VLWXDWLRQV�

8QGHU�3HQQV\OYDQLD�ODZ��WKH�GRFWULQH�DOORZV�WUDLQHG�ODZ�HQIRUFHPHQW�RIILFHUV

WR�VWRS�DQ�LQGLYLGXDO�DQG�IULVN�KLP�IRU�ZHDSRQV�ZKHQ�WKH\�GHYHORS�VSHFLILF

DQG� DUWLFXODEOH� IDFWV�� ZKLFK� OHDG� WKHP� WR� VXVSHFW� FULPLQDO� DFWLYLW\�� � 6HH

JHQHUDOO\� &RPPRQZHDOWK� Y�� 0HOHQGH]�� ���� 3D�� ����� ���� $��G� ���

�������

7HUU\¶V� LPPHGLDF\� UDWLRQDOH� LV� SDUWLFXODUO\� UHOHYDQW� WR� WKH� LQVWDQW

FDVH���,Q�RUGHU�WR�SURYLGH�D�VDIH�OHDUQLQJ�HQYLURQPHQW��VFKRRO�RIILFLDOV�QHHG

WR� PDLQWDLQ� HIIHFWLYH� RUGHU� DQG� GLVFLSOLQH�� � ,Q� WKLV� UHJDUG�� VFKRRO

DGPLQLVWUDWRUV�PXVW�TXLFNO\�DQG�GHFLVLYHO\�UHDFW�WR�WKUHDWV�WR�WKH�VDIHW\�RI

VFKRRO� VWXGHQWV� HQWUXVWHG� WR� WKHLU� FDUH�� � %HFDXVH� RXU� 6XSUHPH� &RXUW� KDV

FRQVLVWHQWO\�PDLQWDLQHG�WKDW�WKH�QHHG�IRU�LPPHGLDWH�LQWHUYHQWLRQ�MXVWLILHV�DQ

DUWLFOH� RQH�� VHFWLRQ� HLJKW� VWDQGDUG� RI� UHDVRQDEOHQHVV� WKDW� VWRSV� VKRUW� RI

SUREDEOH�FDXVH�LQ�WKH�7HUU\�VLWXDWLRQ��ZH�SUHGLFW�WKDW�LW�ZRXOG�QRW�KHVLWDWH

WR�DGRSW�D�VLPLODU�VWDQGDUG�IRU�LQGLYLGXDOL]HG�VHDUFKHV�RI�VFKRRO�VWXGHQWV�

&$6(�/$:�)520�27+(5�-85,6',&7,216

$OO�RI� WKH�VWDWHV� WKDW�KDYH�FRQVLGHUHG� WKLV�TXHVWLRQ�XQGHU� WKHLU� VWDWH

FRQVWLWXWLRQV�KDYH�KHOG�WKDW�WKH�DSSOLFDEOH�VWDQGDUG�LV�UHDVRQDEOH�VXVSLFLRQ�

6HH�6�$��Y��6WDWH������1�(��G�����������,QG��&W��$SS���������,Q�UH�'RH�

����3��G�����������+DZ���������,Q�UH�*UHJRU\�0�������1�(��G���������

�1�<���������'HVLOHWV�Y��&OHDUYLHZ�5HJ¶O�%G��RI�(GXF�������$��G���������

�1�-�� 6XSHU�� &W�� $SS�� 'LY�� ������� ,Q� UH� $OH[DQGHU� %��� ���� &DO�� $SS�� �G
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������ ����� �&DO�� &W�� $SS�� ������� 6WDWH� Y�� %URRNV�� ���� 3��G� ����� ���

�:DVK��&W��$SS���������6WDWH�Y��-RVHSK�7�������6�(��G�����������:��9D�

������

$SSHOODQW�DUJXHV�WKDW�DW�OHDVW�WZR�VWDWHV��0DVVDFKXVHWWV�DQG�2UHJRQ�

KDYH� FRQFOXGHG� WKDW� WKH� SURSHU� VWDQGDUG� VKRXOG� EH� SUREDEOH� FDXVH�� �6HH

&RPPRQZHDOWK�Y��6Q\GHU������1�(��G�������0DVV���������6WDWH�H[�UHO�

-XYHQLOH�'HS¶W�RI�:DVK��&RXQW\�Y��'XERLV������3��G�������2U��&W��$SS�

��������$SSHOODQW¶V�UHOLDQFH�RQ�WKHVH�FDVHV�LV�PLVSODFHG���7KH�0DVVDFKXVHWWV

DQG�2UHJRQ�FRXUWV�DVVXPHG�ZLWKRXW�GHFLGLQJ� WKDW� WKHLU�UHVSHFWLYH�VWDWH

FRQVWLWXWLRQV�UHTXLUHG�VFKRRO�RIILFLDOV�WR�GHPRQVWUDWH�SUREDEOH�FDXVH�SULRU�WR

FRQGXFWLQJ�DQ�LQGLYLGXDOL]HG�VFKRRO�VHDUFK���6Q\GHU������1�(���G�DW������

'XERLV�� ���� 3�� �G� DW� ������ � %HFDXVH� WKH� IDFW� SDWWHUQV� LQ� ERWK� FDVHV

GHPRQVWUDWHG� WKDW� WKH� RIILFLDOV� LQYROYHG� KDG� GHYHORSHG� VXIILFLHQW� SUREDEOH

FDXVH��WKH�VHDUFKHV�ZHUH�KHOG�WR�KDYH�EHHQ�SHUPLVVLEOH���1HYHUWKHOHVV��WKH

PHUH� IDFW� WKDW� WKHVH� WZR� FRXUWV� DVVXPHG� WKDW� WKHLU� VWDWH� FRQVWLWXWLRQV

UHTXLUHG�SUREDEOH�FDXVH��SDUWLFXODUO\�ZKHQ�WKH�IDFW�SDWWHUQV�WKH\�FRQVLGHUHG

FOHDUO\� GHPRQVWUDWHG� SUREDEOH� FDXVH�� SURYLGHV� QR� VXSSRUW� IRU� $SSHOODQW¶V

FODLP�

$SSHOODQW¶V� DGGLWLRQDO� FRQWHQWLRQ� WKDW� WKLV� &RXUW� VKRXOG� UHTXLUH

SUREDEOH�FDXVH�LQ�VHDUFKHV�FRQGXFWHG�E\�VFKRRO�SROLFH�RIILFHUV��DV�RSSRVHG

WR� VHDUFKHV� H[HFXWHG� E\� WHDFKHUV� RU� DGPLQLVWUDWRUV�� LV� OLNHZLVH

XQSHUVXDVLYH�� � 2XU� UHVHDUFK� KDV� UHYHDOHG� WKDW� PRVW� VWDWHV� GUDZ� WKH
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IROORZLQJ�GLVWLQFWLRQ��$�UHDVRQDEOH�VXVSLFLRQ�VWDQGDUG�DSSOLHV�ZKHQ�VFKRRO

RIILFLDOV�� LQFOXGLQJ� WHDFKHUV�� WHDFKHUV¶� DLGHV�� VFKRRO� DGPLQLVWUDWRUV�� VFKRRO

SROLFH�RIILFHUV�DQG�ORFDO�SROLFH�VFKRRO�OLDLVRQ�RIILFHUV��FRQGXFW�D�VHDUFK�DFWLQJ

RQ� WKHLU� RZQ� DXWKRULW\�� RQ� WKH� RWKHU� KDQG�� D� SUREDEOH� FDXVH� VWDQGDUG

DSSOLHV�ZKHQ� RXWVLGH� ODZ� HQIRUFHPHQW� RIILFHUV� LQLWLDWH� WKH� VHDUFK� RU� ZKHQ

VFKRRO�RIILFLDOV�DFW�DW�WKH�EHKHVW�RI�ODZ�HQIRUFHPHQW���6HH�JHQHUDOO\�,Q�UH

$QJHOLD�'�%�������1�:��G�����������:LV���������3HRSOH�Y��'LOZRUWK�����

1�(��G�����������,OO���������FROOHFWLQJ�FDVHV���6WDWH�Y��'�6�������6R���G����

����)OD��'LVW��&W��$SS����������0RUHRYHU��WKLV�&RXUW�LPSOLFLWO\�HQGRUVHG�WKLV

GLVWLQFWLRQ�LQ�ERWK�,Q�UH�6�)��� LQIUD��DQG�,Q�UH�6�.��� LQIUD��ZKHUH�ZH�KHOG�

DSSO\LQJ� IHGHUDO� ODZ�� WKDW� D� 3KLODGHOSKLD� VFKRRO� SROLFH� RIILFHU� DQG� D

3LWWVEXUJK�VFKRRO�VHFXULW\�RIILFHU��UHVSHFWLYHO\��QHHGHG�RQO\�WR�GHPRQVWUDWH

WKDW� WKHLU� LQGLYLGXDOL]HG� VHDUFKHV� RI� VWXGHQWV� ZHUH� EDVHG� RQ� UHDVRQDEOH

VXVSLFLRQ�

7KH�FDVHV�FLWHG�E\�$SSHOODQW�UHJDUGLQJ�WKLV�LVVXH�DUH�LQDSSRVLWH���)LUVW�

WKH�)ORULGD�FDVHV�KH�UHOLHV�XSRQ��,Q�UH�$�-�0�������6R���G�������)OD��'LVW�

&W��$SS��������DQG�0�-��Y��6WDWH������6R���G������)OD��'LVW��&W��$SS��������

KDYH�EHHQ�H[SOLFLWO\�RYHUUXOHG�E\�6WDWH�Y��'�6���VXSUD�� � ,Q�'�6���D�)ORULGD

DSSHOODWH�FRXUW�VSHFLILFDOO\�KHOG� WKDW�D�VHDUFK�FRQGXFWHG�E\�D�VFKRRO�SROLFH

RIILFHU�PHUHO\�UHTXLUHG�UHDVRQDEOH�VXVSLFLRQ�EHFDXVH�WKDW�SROLFH�RIILFHU�ZDV

DQ�HPSOR\HH�RI�WKH�VFKRRO�GLVWULFW�FKDUJHG�ZLWK�PDLQWDLQLQJ�RUGHU�ZLWKLQ�WKH

VFKRRO�� �'�6��� ����6R�� �G�DW� ���� �0RUHRYHU�� LQ�3LFKD�Y��:LHOJRV�� ���� )�
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6XSS��������1�'��,OO���������WKH�VHDUFK�DW�LVVXH�KDG�EHHQ�FRQGXFWHG�QRW�E\

VFKRRO�SROLFH�RU�OLDLVRQ�RIILFHUV��EXW�E\�VFKRRO�RIILFLDOV�DFWLQJ�DW�WKH�EHKHVW�RI

ODZ�HQIRUFHPHQW�RIILFHUV�

/DVWO\��WKH�IDFWV�RI�6WDWH�Y��7\ZD\QH�+�������3��G������1�0��&W��$SS�

�������GHPRQVWUDWH�WKDW�WKH�RIILFHUV�FRQGXFWLQJ�WKH�VHDUFK�ZHUH�QRW�VFKRRO

SROLFH� RIILFHUV�� EXW� RXWVLGH� SROLFH� RIILFHUV�� � ,Q� 7\ZD\QH� +��� D� 0RWKHUV

$JDLQVW� 'UXQN� 'ULYLQJ� �0$''�� FKDSWHU� VSRQVRUHG� D� GDQFH� DW� D� ORFDO� KLJK

VFKRRO�� � 7KH� GDQFH�ZDV� WR� EH� DOFRKRO�IUHH�� � ,Q� RUGHU� WR� HQIRUFH� WKLV� UXOH�

DQ\RQH�ZKR�OHIW� WKH�GDQFH�ZRXOG�QRW�EH�DOORZHG�WR�UHWXUQ�� �8QGHUVWDQGLQJ

WKH� QHHG� IRU� VHFXULW\� DW� VXFK� DQ� HYHQW�� WKH� 0$''� FKDSWHU� REWDLQHG� WKH

VHUYLFHV�RI�WZR�ORFDO�SROLFH�RIILFHUV�DV�SDUW�RI�LWV�SUHSDUDWLRQV�

$W�WKH�GDQFH��WKH�RIILFHUV�VWRSSHG�7\ZD\QH�+���ZKR�KDG�OHIW�WKH�GDQFH

DQG�DWWHPSWHG�WR�UH�HQWHU�WKURXJK�D�VLGH�GRRU�� �:KHQ�WKH�RIILFHUV�VPHOOHG

DOFRKRO�RQ�WKH�PLQRU¶V�EUHDWK��WKH\�FRQGXFWHG�D�SDW�GRZQ�RI�KLV�ERG\�DQG

GLVFRYHUHG�D�KDQGJXQ���7KH�&RXUW�RI�$SSHDOV�RI�1HZ�0H[LFR�FRQFOXGHG�WKDW

WKH�UHDVRQDEOH�VXVSLFLRQ�VWDQGDUG�GLG�QRW�DSSO\�WR�WKLV�VHDUFK�EHFDXVH�WKH

RIILFHUV� ZHUH� QRW� VFKRRO� RIILFLDOV� RU� HYHQ� VFKRRO� OLDLVRQ� RIILFHUV�� � ,QVWHDG�

WKH\� ZHUH� SDUW� RI� D� VHFXULW\� GHWDLO� UHWDLQHG� IRU� D� VLQJOH� VSHFLDO� HYHQW�

(VVHQWLDOO\�� WKH� FRXUW�H[SODLQHG� WKDW� WKH�GHFLVLRQ� WR�KROG� WKH� GDQFH� DW� WKH

VFKRRO�ZDV�VHUHQGLSLWRXV��L�H���WKH�0$''�FKDSWHU�FRXOG�KDYH�VSRQVRUHG�WKH

GDQFH�DW�DQ\�ORFDO�KDOO���7KXV��XQOLNH�VFKRRO�SROLFH�RIILFHUV�ZKRVH�SUHVHQFH�LQ

VFKRRO�EXLOGLQJV�GXULQJ�WKH�VFKRRO�GD\�HQVXUHV�WKH�VDIHW\�DQG�VHFXULW\�RI�WKH
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OHDUQLQJ�HQYLURQPHQW��WKH�FRXUW�FRQFOXGHG�WKDW�WKLV�SROLFH�DFWLYLW\�ZDV�DNLQ

WR� WUDGLWLRQDO� SROLFH� SDWUROV�� � &RQVHTXHQWO\�� WKH� &RXUW� FRQFOXGHG� WKDW� WKH

PRUH� VWULQJHQW� SUREDEOH� FDXVH� VWDQGDUG� DSSOLHG� DQG� VXSSUHVVHG� WKH

KDQGJXQ�

7KH� IDFWV� RI� WKH� LQVWDQW� FDVH� DUH� PDUNHGO\� GLIIHUHQW�� � +HUH�� 2IILFHU

6LQJHOWRQ� ZDV� D� VFKRRO� SROLFH� RIILFHU� HPSOR\HG� E\� WKH� 3KLODGHOSKLD� VFKRRO

GLVWULFW�� �+H�HQFRXQWHUHG� $SSHOODQW� DFWLQJ� VWUDQJHO\�ZKLOH� KH� SDWUROOHG� WKH

KDOOV�RI�WKH�KLJK�VFKRRO�ZKHUH�KH�ZRUNHG���,Q�SDUWLFXODU��$SSHOODQW¶V�EHKDYLRU

RFFXUUHG�DW�D� WLPH�DIWHU�WKH�SRLQW�DW�ZKLFK� WKH� VFKRRO� GD\�KDG�EHJXQ�DQG

ZKHQ�VWXGHQWV�ZHUH�FKDQJLQJ�FODVVURRPV���7KXV��WKHUH�ZDV�D�OLNHOLKRRG�WKDW

$SSHOODQW��LI�XQGHU�WKH�LQIOXHQFH�RI�D�FRQWUROOHG�VXEVWDQFH��FRXOG�GLVUXSW�WKH

OHDUQLQJ� HQYLURQPHQW�� � 7KHVH� LPSRUWDQW� IDFWXDO� GLVWLQFWLRQV� QHJDWH� DQ\

DSSOLFDELOLW\�RI�WKH�KROGLQJ�LQ�7\ZD\QH�+��WR�WKH�LQVWDQW�FDVH�

32/,&<

$SSHOODQW� FRQWHQGV� WKDW� WKH� DGRSWLRQ� RI� WKH� UHDVRQDEOH� VXVSLFLRQ

VWDQGDUG� XQGHU� DUWLFOH� RQH�� VHFWLRQ� HLJKW� RI� WKH� 3HQQV\OYDQLD� &RQVWLWXWLRQ

ZRXOG�WHDFK�VWXGHQWV�WKDW�RXU�VWDWH�FRQVWLWXWLRQ�GRHV�QRW�DSSO\�WR�WKHP���+H

IXUWKHU� DUJXHV�� ZLWKRXW� FLWLQJ� DQ\� VXSSRUWLQJ� GRFXPHQWDWLRQ�� WKDW� VXFK� D

VWDWHPHQW�ZRXOG�GDPDJH�WKH�SV\FKRORJLFDO�GHYHORSPHQW�RI�WKH�\RXWK�RI�RXU

&RPPRQZHDOWK���:H�HPSKDWLFDOO\�GLVDJUHH�

7KH� DGRSWLRQ� RI� D� UHDVRQDEOH� VXVSLFLRQ� VWDQGDUG� IRU� LQGLYLGXDOL]HG

VFKRRO� VHDUFKHV� XQGHU� RXU� VWDWH� FRQVWLWXWLRQ� GRHV� QRW� XQGHUPLQH� WKH
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HPRWLRQDO� GHYHORSPHQW� RI� VWXGHQWV�� � 7R� WKH� FRQWUDU\�� VXFK� D� VWDQGDUG

SURPRWHV�WKH�ZHOO�EHLQJ�RI�WKH�\RXWK�RI�WKLV�&RPPRQZHDOWK�LQ�VHYHUDO�ZD\V�

0RVW� LPSRUWDQWO\�� LW� GHPRQVWUDWHV� WR� VWXGHQWV� WKDW� WKLV� &RPPRQZHDOWK

UHFRJQL]HV� WKDW� WKH\� KDYH� D� OHJLWLPDWH� SULYDF\� LQWHUHVW� ZKLOH� DWWHQGLQJ

VFKRRO���1HYHUWKHOHVV��LW�DOVR�UHPLQGV�WKHP�WKDW�QR�ULJKWV�DUH�ZLWKRXW�OLPLW�

,W� LV� D�ZHOO�GRFXPHQWHG�EXW�XQIRUWXQDWH� IDFW� WKDW� DOFRKRO�� GUXJV� DQG

YLROHQFH� GHWULPHQWDOO\� DIIHFW� WKH� VDIHW\�� VHFXULW\� DQG� HGXFDWLRQDO

SHUIRUPDQFH� RI� 3HQQV\OYDQLD� VFKRRO� VWXGHQWV��� � &RQVHTXHQWO\�� DQ\� SULYDF\

LQWHUHVW� DIIRUGHG� WR� VWXGHQWV� E\� WKH� 3HQQV\OYDQLD� &RQVWLWXWLRQ� PXVW� EH

EDODQFHG�DJDLQVW�WKH�QHHG�WR�PDLQWDLQ�RUGHU�DQG�GLVFLSOLQH�LQ�VFKRROV���7KH

DGRSWLRQ� RI� D� UHDVRQDEOH� VXVSLFLRQ� VWDQGDUG� VLJQDOV� WR� VWXGHQWV� WKDW� WKH

FLWL]HQU\� RI� WKLV� &RPPRQZHDOWK� ZLOO� QRW� WROHUDWH� WKH� SUHVHQFH� RI� GUXJV�

DOFRKRO� RU� ZHDSRQV� RQ� VFKRRO� SURSHUW\�� � )XUWKHUPRUH�� LW� HPSKDVL]HV� WKLV

&RPPRQZHDOWK¶V�FRPPLWPHQW�WR�SURYLGLQJ�DOO�VWXGHQWV�ZLWK�D�VDIH�OHDUQLQJ

HQYLURQPHQW� DQG� LW� HPSRZHUV� VFKRRO� DGPLQLVWUDWRUV� WR� XVH� UHDVRQDEOH

HIIRUWV�WR�PDLQWDLQ�GLVFLSOLQH�DQG�RUGHU�

&21&/86,21

����������������������������������
��6HH�JHQHUDOO\�0HJDQ�2¶0DW]��+RXVH�3DQHO�WR�6WXG\�7HHQ�9LROHQFH���6RPH
3HQQV\OYDQLD�/DZPDNHUV�7KLQN�6WDWH�,V�1RW�0RYLQJ�)DVW�(QRXJK�WR�$GGUHVV
3UREOHP��0251,1*�&$//� �$OOHQWRZQ���0D\����� ������ DW� $���� 6XVDQ� 6Q\GHU�
'UXJ�8VH�5HERXQGLQJ��6FDULQJ�$GXOWV��6QDULQJ�7HHQV���0DULMXDQD�DQG�+HURLQ
$UH�0DNLQJ�D�&RPHEDFN��6FDUULQJ�<RXQJ�/LYHV�DQG�&KDOOHQJLQJ�$UHD�6FKRROV
WR�.HHS�7KHLU�&KDUJHV�&OHDQ�DQG�6REHU��0251,1*�&$//��$OOHQWRZQ���1RY�����
������DW�$���/DXULH�'HYLQH��&DPHUDV�2XWVLGH�� LQ�+LJK�6FKRRO"�� 3,776%85*+
3267�*$=(77(��$XJ������������DW�1��
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,Q� VXPPDU\�� ZH� KROG� WKDW� LQGLYLGXDOL]HG� VHDUFKHV� RI� SXEOLF� VFKRRO

VWXGHQWV� FRQGXFWHG� E\� VFKRRO� RIILFLDOV�� LQFOXGLQJ� VFKRRO� SROLFH� RIILFHUV�� DUH

VXEMHFW�WR�D�UHDVRQDEOH�VXVSLFLRQ�VWDQGDUG�XQGHU�DUWLFOH�RQH��VHFWLRQ�HLJKW�RI

WKH� 3HQQV\OYDQLD� &RQVWLWXWLRQ�� 7KHUHIRUH�� KDYLQJ� DOUHDG\� FRQFOXGHG�� EDVHG

RQ� WKH� WRWDOLW\� RI� WKH� FLUFXPVWDQFHV�� WKDW�2IILFHU�6LQJHOWRQ�KDG� UHDVRQDEOH

VXVSLFLRQ� WR� VXVSHFW� WKDW� $SSHOODQW� ZDV� XQGHU� WKH� LPPHGLDWH� RU� UHFHQW

LQIOXHQFH� RI� D� FRQWUROOHG� VXEVWDQFH� DQG� WKDW� 2IILFHU� 6LQJHOWRQ¶V� VHDUFK� RI

$SSHOODQW�ZDV� UHDVRQDEO\� UHODWHG� WR�KLV�ZHOO�IRXQGHG� VXVSLFLRQV��ZH�DIILUP

WKH� RUGHU� GHQ\LQJ� $SSHOODQW� D� ZULW� RI� FHUWLRUDUL� WR� WKH� &RXUW� RI� &RPPRQ

3OHDV�

2UGHU�DIILUPHG�


