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��� $SSHOODQW��$QGUHZ�(��/LOOLRFN��DSSHDOV�IURP�WKH� MXGJPHQW�RI� VHQWHQFH

HQWHUHG� RQ� 'HFHPEHU� ��� ������ � $IWHU� D� FDUHIXO� UHYLHZ� RI� WKH� UHFRUG� DQG

UHOHYDQW�FDVH�ODZ��ZH�ILQG�DSSHOODQW¶V�FRQWHQWLRQV�WR�EH�PHULWOHVV�DQG� WKXV

DIILUP�

��� 7KH� UHOHYDQW� IDFWV� XQGHUO\LQJ� WKLV� FDVH� DUH� DV� IROORZV�� � 2Q�0DUFK���

������ D� ILUH� HUXSWHG� DW� WKH�PRELOH� KRPH� RI� 6DQGUD� /LOOLRFN�� � 2Q� -XQH� ���

������6DQGUD�/LOOLRFN¶V�HVWUDQJHG�KXVEDQG��$QGUHZ�/LOOLRFN��ZDV�DUUHVWHG�DQG

FKDUJHG� ZLWK� DUVRQ�� ULVNLQJ� D� FDWDVWURSKH�� UHFNOHVVO\� HQGDQJHULQJ� DQRWKHU

SHUVRQ�� EXUJODU\�� DQG� FULPLQDO� WUHVSDVV�� � 'XULQJ� WKH� MXU\� WULDO�� WKH

&RPPRQZHDOWK� SUHVHQWHG� WKH� WHVWLPRQ\� RI� DQ� H\HZLWQHVV�� -XG\� 'XWFKNR�

0V��'XWFKNR� WHVWLILHG�WKDW�� RQ�0DUFK���� ������ VKH�REVHUYHG�D�ZKLWH�PDOH�

DSSUR[LPDWHO\� WKLUW\�\HDUV�ROG� DQG�ZLWK�QR�QRWLFHDEOH� IDFLDO� KDLU�� GULYLQJ� D

ZKLWH� 9RONVZDJRQ� 5DEELW� RU� 3O\PRXWK� +RUL]RQ� DUULYH� DW� 6DQGUD� /LOOLRFN¶V

PRELOH�KRPH���7KH�SHUVRQ�HQWHUHG� WKH�PRELOH�KRPH�� UHPDLQHG� WKHUH� IRU�D
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IHZ�PLQXWHV��DQG�WKHQ�GHSDUWHG���6HYHUDO�PLQXWHV�ODWHU��0V��'XWFKNR�QRWLFHG

IODPHV�LQVLGH�RI�WKH�KRPH���7KH�&RPPRQZHDOWK�DOVR�DGGXFHG�HYLGHQFH�WKDW

6DQGUD�/LOOLRFN�KDG�UHFHQWO\�VHSDUDWHG�IURP�DSSHOODQW�DQG�WKDW�WKHUH�ZDV�D

KLVWRU\� RI� SK\VLFDO� DEXVH� E\� DSSHOODQW� WRZDUGV� KLV� ZLIH�� � $GGLWLRQDOO\�� WKH

&RPPRQZHDOWK�SUHVHQWHG�WKH�WHVWLPRQ\�RI�-D\�:KLWILHOG��D�IRUPHU�IULHQG�RI

DSSHOODQW��ZKR�WHVWLILHG�WKDW�KH�ZDV�ZLWK�DSSHOODQW�DW�D�EDU�RQ�WKH�QLJKW�RI

WKH�ILUH���$FFRUGLQJ�WR�0U��:KLWILHOG��DSSHOODQW�OHIW� WKH�EDU�DIWHU�KH� OHDUQHG

WKDW�KLV�ZLIH�ZDV�ZLWK�DQRWKHU�PDQ���/DWHU�WKDW�QLJKW��DSSHOODQW�DGPLWWHG�WR

0U��:KLWILHOG�WKDW�KH�VHW�KLV�ZLIH¶V�PRELOH�KRPH�RQ�ILUH�DQG�WKDW�KH�PDGH�LW

ORRN�OLNH�D�IXUQDFH�ILUH�E\�SODFLQJ�UDJV�DURXQG�WKH�IXUQDFH�

��� $IWHU� GHOLEHUDWLQJ� XSRQ� WKH� HYLGHQFH� SUHVHQWHG�� WKH� MXU\� UHWXUQHG� D

YHUGLFW� RI� JXLOW\� RQ� DOO� FRXQWV�� � $SSHOODQW� ZDV� VHQWHQFHG� WR� HLJKWHHQ� WR

WKLUW\�VL[� PRQWKV¶� LQFDUFHUDWLRQ�� � $SSHOODQW� ILOHG� D� SRVW�VHQWHQFH� PRWLRQ�

ZKLFK�ZDV�GHQLHG�E\�WKH�ORZHU�FRXUW���7KLV�WLPHO\�DSSHDO�IROORZHG�

��� $SSHOODQW�SUHVHQWV�WHQ�TXHVWLRQV�IRU�RXU�UHYLHZ�

,����:HUH�WKH�YHUGLFWV�DJDLQVW�WKH�ZHLJKW�RI�WKH�HYLGHQFH"

,,�� �'LG� WKH� WULDO� FRXUW�HUU� LQ� SHUPLWWLQJ� WKH� MXURUV� WR� WDNH�D
PDJQLI\LQJ�JODVV�LQWR�>WKH@�FRXUWURRP�WR�H[DPLQH�SKRWRJUDSKV"

,,,���'LG�WKH�WULDO�FRXUW�HUU�LQ�QRW�SHUPLWWLQJ�LQWURGXFWLRQ�RI�DOO
RI�6DQGUD�/LOOLRFN¶V�EDQN�UHFRUGV"

,9���'LG�WKH�WULDO�FRXUW�HUU�LQ�QRW�LQVWUXFWLQJ�WKH�MXU\�ZLWK�WKH
³IDOVH�LQ�RQH��IDOVH�LQ�DOO´�VWDQGDUG�MXU\�LQVWUXFWLRQ"

9����6KRXOG�WKH�GHIHQGDQW¶V�VHQWHQFH�EH�PRGLILHG"
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9,���:DV�WULDO�FRXQVHO�LQHIIHFWLYH�IRU�IDLOLQJ�QRW�WR�REMHFW�WR�WKH
DGPLVVLRQ�RI�³SULRU�EDG�DFWV´"

9,,�� :DV� WULDO� FRXQVHO� LQHIIHFWLYH� IRU� QRW� FDOOLQJ� DOLEL
ZLWQHVVHV"

9,,,���:DV�WULDO�FRXQVHO�LQHIIHFWLYH�IRU�IDLOLQJ�WR�UDLVH�SRVW�WULDO
PRWLRQV�RQ�WKH�WULDO�FRXUW¶V�KHDUVD\�GHWHUPLQDWLRQ�RI�WKH�SROLFH
UHSRUW"

,;���:DV�WULDO�FRXQVHO�LQHIIHFWLYH�IRU�IDLOLQJ�WR�UDLVH�SRVW�WULDO
PRWLRQV� RQ� WKH� WULDO� FRXUW¶V� OLPLWDWLRQ� RI� GHIHQVH� ZLWQHVV
WHVWLPRQ\"

;�� �:DV� WULDO� FRXQVHO� LQHIIHFWLYH� IRU� IDLOLQJ� WR� UDLVH� SRVW� WULDO
PRWLRQV� RQ� WKH� LQIODPPDWRU\� FORVLQJ� UHPDUNV� RI� WKH� GLVWULFW
DWWRUQH\"

$SSHOODQW¶V�EULHI��DW����VXJJHVWHG�DQVZHUV�RPLWWHG��

:(,*+7�2)�7+(�(9,'(1&(

��� $SSHOODQW� ILUVW� DUJXHV� WKDW� WKH� YHUGLFW�ZDV� DJDLQVW� WKH�ZHLJKW� RI� WKH

HYLGHQFH�IRU�IRXU�UHDVRQV�������WKH�&RPPRQZHDOWK�GLG�QRW�SUHVHQW�HYLGHQFH

WKDW�HVWDEOLVKHG�WKDW�WKHUH�ZDV�DQ\�IRUFLEOH�RU�XQSULYLOHJHG�HQWU\� LQWR�0UV�

/LOOLRFN¶V�KRPH�LQ�RUGHU�WR�VXVWDLQ�WKH�EXUJODU\�FRQYLFWLRQ������0V��'XWFKNR¶V

WHVWLPRQ\�ZDV� LQVXIILFLHQW� WR� LGHQWLI\� DSSHOODQW�DV� WKH� SHUSHWUDWRU�� ���� WKH

WZR�H[SHUW�ZLWQHVVHV�SURYLGHG�FRQIOLFWLQJ� WHVWLPRQ\� UHJDUGLQJ� WKH�RULJLQ�RI

WKH� ILUH�� ���� WKH� WHVWLPRQ\� RI� 0U�� :KLWILHOG� ZDV� LQFRQVLVWHQW� ZLWK� RWKHU

HYLGHQFH� SUHVHQWHG� E\� WKH� &RPPRQZHDOWK�� DQG� ���� D� SRUWLRQ� RI� 0UV�

/LOOLRFN¶V�WHVWLPRQ\�ZDV�UHIXWHG�DW�WULDO�

��� 7KH�GHFLVLRQ�WR�JUDQW�D�QHZ�WULDO�EDVHG�RQ�D�FKDOOHQJH�WR�WKH�ZHLJKW�RI

WKH� HYLGHQFH� LV� ZLWKLQ� WKH� VRXQG� GLVFUHWLRQ� RI� WKH� WULDO� FRXUW�� � $EVHQW� DQ
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DEXVH� RI� GLVFUHWLRQ�� ZH� ZLOO� QRW� UHYHUVH� WKH� WULDO� FRXUW¶V� UXOLQJ�

&RPPRQZHDOWK�Y��(GGRZHV������$��G������3D�6XSHU��������� � ,W� LV�ZHOO

HVWDEOLVKHG� WKDW� WKH� WULDO� FRXUW� VKRXOG� DZDUG� D� QHZ� WULDO� RQ� WKH� EDVLV

UHTXHVWHG�E\�DSSHOODQW�RQO\�ZKHUH�D�YHUGLFW�LV�VR�FRQWUDU\�WR�WKH�HYLGHQFH�VR

DV� WR� VKRFN� RQH¶V� VHQVH� RI� MXVWLFH� DQG� PDNH� WKH� DZDUG� RI� D� QHZ� WULDO

LPSHUDWLYH�� �&RPPRQZHDOWK�Y��0XUUD\������$��G������3D�6XSHU��������

$Q� DSSHOODWH� FRXUW� PD\� UHYLHZ� WKH� WULDO� FRXUW¶V� GHFLVLRQ� WR� GHWHUPLQH

ZKHWKHU� WKHUH� ZDV� DQ� DEXVH� RI� GLVFUHWLRQ�� EXW� LW� PD\� QRW� VXEVWLWXWH� LWV

MXGJPHQW�IRU�WKDW�RI�WKH�ORZHU�FRXUW���&RPPRQZHDOWK�Y��$EOHV������$��G

�����3D�6XSHU��������

��� :H�ILQG�WKDW�DSSHOODQW¶V� ILUVW�DUJXPHQW�LV�PHULWOHVV�� �)RUFLEOH�HQWU\�LV

QRW� DQ� HOHPHQW� RI� WKH� FULPH� RI� EXUJODU\�� � ,Q� RUGHU� WR� EH� FRQYLFWHG� RI

EXUJODU\��WKH�&RPPRQZHDOWK�PXVW�HVWDEOLVK�WKDW�WKH�GHIHQGDQW�³HQWHU>HG@�D

EXLOGLQJ� RU� RFFXSLHG� VWUXFWXUH�� RU� VHSDUDWHO\� VHFXUHG� RU� RFFXSLHG� SRUWLRQ

WKHUHRI��ZLWK� LQWHQW� WR�FRPPLW�D�FULPH� WKHUHLQ��XQOHVV� WKH�SUHPLVHV� DUH� DW

WKH�WLPH�RSHQ�WR�WKH�SXEOLF�RU�WKH�DFWRU� LV�OLFHQVHG�RU�SULYLOHJHG�WR�HQWHU�´

���3D�&�6�$�����������7KH�&RPPRQZHDOWK�SUHVHQWHG�HYLGHQFH�WR�VDWLVI\�DOO

HOHPHQWV� RI� WKH� FULPH� RI� EXUJODU\�� � 7KH� &RPPRQZHDOWK� QHHG� QRW� KDYH

SUHVHQWHG�HYLGHQFH�RI�IRUFLEOH�HQWU\�

��� $V�WR�DSSHOODQW¶V�VHFRQG�FODLP��ZH�ILQG�WKDW�0V��'XWFKNR¶V�GHVFULSWLRQ

RI� WKH�DVVDLODQW�ZDV�VXIILFLHQW�� �0V��'XWFKNR� WHVWLILHG�WKDW�VKH�ZLWQHVVHG�D

ZKLWH�9RONVZDJRQ�5DEELW�RU�+RUL]RQ�SXOO�XS�WR�WKH�PRELOH�KRPH�RQ�WKH�QLJKW
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RI� WKH� ILUH�� � 6KH� REVHUYHG� D� ZKLWH�PDOH�� DSSUR[LPDWHO\� VL[� IHHW� WDOO�� ZLWK

VKRUW� KDLU� DQG� QR� DSSDUHQW� IDFLDO� KDLU�� H[LW� WKH� FDU� DQG� ZDON� WRZDUGV� WKH

IURQW�GRRU���$�OLJKW�ZHQW�RQ�LQ�WKH�PRELOH�KRPH�DQG�WKHQ�PLQXWHV�ODWHU��WKH

OLJKW�ZHQW�RII���7KH�PDQ�H[LWHG�WKH�PRELOH�KRPH�DQG�DWWHPSWHG�WR�KLGH�IURP

0V��'XWFKNR¶V�YLHZ���6RRQ�DIWHU�KH�OHIW�WKH�SUHPLVHV��0V��'XWFKNR�VDZ�WKDW

WKH�PRELOH�KRPH�ZDV�RQ�ILUH���$SSHOODQW�LV�D�ZKLWH�PDQ��LV�ILYH�IHHW��HOHYHQ

LQFKHV� WDOO�� KDV� EURZQ�KDLU�� DQG� RZQHG� D�ZKLWH� 9RONVZDJRQ� 5DEELW� DW� WKH

WLPH�RI�WKH�ILUH���:KHQ�ZH�FRQVLGHU�0V��'XWFKNR¶V�WHVWLPRQ\��WRJHWKHU�ZLWK

RWKHU�HYLGHQFH�SUHVHQWHG�E\�WKH�&RPPRQZHDOWK��ZH�ILQG�WKDW�WKH�HYLGHQFH

ZDV�VXIILFLHQW�WR�LGHQWLI\�DSSHOODQW�DV�WKH�DVVDLODQW�

��� $SSHOODQW� QH[W� FKDOOHQJHV� WKH�ZHLJKW� RI� WKH� HYLGHQFH� RQ� WKH� JURXQG

WKDW� WKH� WZR� H[SHUW� ZLWQHVVHV� SUHVHQWHG� E\� WKH� &RPPRQZHDOWK� SURYLGHG

FRQWUDGLFWRU\�WHVWLPRQ\�DV�WR�WKH�RULJLQ�DQG�FDXVH�RI�WKH�ILUH���7URRSHU�%ULDQ

&UDLJ� H[DPLQHG� WKH� PRELOH� KRPH� VKRUWO\� DIWHU� WKH� ILUH� ZDV� H[WLQJXLVKHG�

$JHQW�:LOOLDP�-�� 3HWUDLWLV� RI� WKH�%XUHDX�RI� $OFRKRO�� 7REDFFR� DQG� )LUHDUPV�

KRZHYHU�� EDVHG� KLV� RSLQLRQ� XSRQ� KLV� UHYLHZ� RI� 7URRSHU� &UDLJ¶V� UHSRUW�

ZLWQHVV� VWDWHPHQWV�� DQG� SKRWRJUDSKV� RI� WKH� VFHQH�� � :KLOH� DSSHOODQW� LV

FRUUHFW�LQ�VWDWLQJ�WKDW�WKH�H[SHUWV�SURYLGHG�GLIIHULQJ�RSLQLRQV�DV�WR�WKH�RULJLQ

DQG�FDXVH�RI�WKH�ILUH��ERWK�H[SHUWV�GLG�FRQFOXGH�WKDW�WKH�ILUH�ZDV�D�UHVXOW�RI

DUVRQ�� � 7KH�H[SHUWV¶� WHVWLPRQ\�� SDUWLFXODUO\� FRQFHUQLQJ� WKHLU� RSLQLRQ� DV� WR

WKH� ILUH� EHLQJ� D� UHVXOW� RI� DUVRQ�� VXSSRUW� WKH� FRQYLFWLRQ�� HVSHFLDOO\� ZKHQ

FRQVLGHUHG� WRJHWKHU� ZLWK� WKH� RWKHU� HYLGHQFH� SUHVHQWHG� DW� WULDO�� � ,Q� DQ\
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HYHQW��ZKHUH�HYLGHQFH�LV�FRQIOLFWLQJ��WKH�LVVXH�RI�FUHGLELOLW\�RI�ZLWQHVVHV�DQG

D� UHVROXWLRQ� RI� WKH� FRQIOLFW� LV� D� PDWWHU� VROHO\� RI� WKH� WULHU� RI� IDFW�

&RPPRQZHDOWK�Y��5XVVHOO������$��G�������������3D�6XSHU��������

���� �$SSHOODQW� DOVR� FKDOOHQJHV� WKH�ZHLJKW� RI� WKH� HYLGHQFH�RQ� WKH� JURXQG

WKDW�WKH�WHVWLPRQ\�RI�-D\�:KLWILHOG�ZDV�FRQWUDGLFWRU\�DQG� LQFRQVLVWHQW�ZLWK

RWKHU�HYLGHQFH�SUHVHQWHG�E\�WKH�&RPPRQZHDOWK�� �0U��:KLWILHOG�WHVWLILHG�DV

WR�WKH�VWDWHPHQWV�PDGH�WR�KLP�E\�DSSHOODQW�DERXW�KRZ�DSSHOODQW�VWDUWHG�WKH

ILUH�� �+LV� WHVWLPRQ\�DV� WR� DSSHOODQW¶V� VWDWHPHQWV� DGPLWWLQJ�KRZ�KH� VWDUWHG

WKH�ILUH�GLIIHUHG�IURP�WKH�H[SHUWV¶�DQDO\VLV�RI�WKH�RULJLQ�DQG�FDXVH�RI�WKH�ILUH�

1HYHUWKHOHVV�� WKLV� GRHV� QRW� UHQGHU� WKH� YHUGLFW� DJDLQVW� WKH� ZHLJKW� RI� WKH

HYLGHQFH�EHFDXVH�ERWK�WKH�H[SHUWV¶�DQG�0U��:KLWILHOG¶V�WHVWLPRQ\�VXSSRUW�D

ILQGLQJ�WKDW�DSSHOODQW�VWDUWHG�WKH�ILUH����:H�UHLWHUDWH�WKDW�DQ\�LQFRQVLVWHQFLHV

LQ�WKH�HYLGHQFH�DUH�D�PDWWHU�IRU�WKH�WULHU�RI�IDFW�WR�UHVROYH��DQG�ZH�ZLOO�QRW

GLVWXUE�WKH�YHUGLFW�RQ�WKDW�EDVLV���5XVVHO��VXSUD�

���� )LQDOO\�� DSSHOODQW� DUJXHV� WKDW� 0UV�� /LOOLRFN¶V� WHVWLPRQ\� UHJDUGLQJ

DSSHOODQW¶V�PRWLYH�ZDV�UHIXWHG�DW�WULDO���0UV��/LOOLRFN�WHVWLILHG�WKDW�DSSHOODQW

VWDWHG�WKDW�KH�QHHGHG�D�WUDJHG\�WR�UHXQLWH�KLV� IDPLO\�� �7KLV�VWDWHPHQW�KDG

EHHQ�PDGH� LQ� WKH� FRQWH[W� RI� D� GLVFXVVLRQ� DERXW� WKH� WHUPLQDO� LOOQHVV� RI� D

IDPLO\�IULHQG���0V��/LOOLRFN�WHVWLILHG�WKDW�DSSHOODQW¶V�VWDWHPHQW�ZDV�PDGH�DIWHU

WKH�IULHQG¶V�GHDWK�� �2Q�FURVV�H[DPLQDWLRQ��KRZHYHU�� WKH�GHIHQVH�SUHVHQWHG

HYLGHQFH�HVWDEOLVKLQJ�WKDW�WKH�IULHQG�GLG�QRW�GLH�XQWLO�DIWHU�WKH�ILUH�RFFXUUHG�

$SSHOODQW� QRZ� DVNV� XV� WR� GLVWXUE� WKH� YHUGLFW� EHFDXVH� RI� WKLV� PLQRU
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LQDFFXUDF\���³$V�WKH�SKHQRPHQRQ�RI�O\LQJ�LV�ZLWKLQ�WKH�RUGLQDU\�FDSDFLW\�RI

MXURUV�WR�DVVHVV��WKH�TXHVWLRQ�RI�D�ZLWQHVV¶V�FUHGLELOLW\�LV�UHVHUYHG�H[FOXVLYHO\

IRU� WKH� MXU\�´� �&RPPRQZHDOWK�Y��'DYLV������3D�� ���� ����$��G������ ���

�������� �:H� ILQG� WKDW� WKH� UHFRUG� DPSO\� VXSSRUWV� WKH� MXU\¶V� GHWHUPLQDWLRQ�

DQG�WKXV�ZH�ZLOO�QRW�GLVWXUE�WKH�YHUGLFW�

-8525�86(�2)�$�0$*1,)<,1*�*/$66

���� $SSHOODQW�DUJXHV�WKDW�WKH�WULDO�FRXUW�HUURQHRXVO\�SHUPLWWHG� WKH� MXURUV

WR�WDNH�D�PDJQLI\LQJ�JODVV�LQWR�WKH�FRXUWURRP�WR�H[DPLQH�SKRWRJUDSKV�WKDW

ZHUH�DGPLWWHG�LQWR�HYLGHQFH���$W�WULDO��ERWK�SDUWLHV�XVHG�D�YLVXDO�SUHVHQWHU��D

YLGHR�PDFKLQH� WKDW� HQODUJHV� D� UHJXODU� SKRWRJUDSK� RQ� D� YLGHR�PRQLWRU�� WR

DVVLVW� WKHP� LQ� SUHVHQWLQJ� SKRWRJUDSKLF� HYLGHQFH� WR� WKH� MXU\�� � $� YLGHR

SUHVHQWHU�LV�QRW�DYDLODEOH�WR�WKH�MXU\�LQ�WKH�MXU\�URRP���$V�D�UHVXOW��WKH�MXU\

UHTXHVWHG� D�PDJQLI\LQJ� JODVV� LQ� RUGHU� WR� YLHZ� WKH� SKRWRJUDSKLF� HYLGHQFH�

$FFRUGLQJ� WR� DSSHOODQW�� WKH� MXURU¶V� XVH� RI� WKH� PDJQLI\LQJ� OHQV� YLRODWHG

3D�5�&ULP�3��������ZKLFK�VWDWHV�

���8SRQ� UHWLULQJ�� WKH� MXU\�PD\� WDNH�ZLWK� LW� VXFK� H[KLELWV� DV
WKH�WULDO�MXGJH�GHHPV�SURSHU��H[FHSW�DV�SURYLGHG�LQ�SDUDJUDSK���

��� � 'XULQJ� GHOLEHUDWLRQV�� WKH� MXU\� VKDOO� QRW� EH� SHUPLWWHG� WR
KDYH� D� WUDQVFULSW� RI� DQ\� WULDO� WHVWLPRQ\�� QRU� D� FRS\� RI� DQ\
ZULWWHQ�RU�RWKHUZLVH�UHFRUGHG�FRQIHVVLRQ�E\�WKH�GHIHQGDQW��QRU�D
FRS\�RI�WKH�LQIRUPDWLRQ�

3D�5�&ULP�3����������³,Q�LQWHUSUHWLQJ�WKLV�UXOH��>RXU�6XSUHPH�&RXUW@�������KDV

QRWHG� WKDW� VXFK� WULDO� FRXUW� GHFLVLRQV� DUH� FRPPLWWHG� WR� WKH� WULDO� FRXUW¶V

GLVFUHWLRQ� DQG� ZLOO� QRW� EH� UHYHUVHG� DEVHQW� DQ� DEXVH� RI� WKDW� GLVFUHWLRQ�´
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&RPPRQZHDOWK�Y��5XFFL������3D�����������$��G�������������

���� :H� UHFRJQL]H� WKH� GLIILFXOW� WDVN� RI� WKH� MXU\� LQ� GHWHUPLQLQJ� WKH� IDFWV�

³>:@KHUH� PDWHULDOV� LQIRUP� D� MXU\� DQG� DLG� LW� LQ� WKH� GLIILFXOW� WDVN� RI

GHWHUPLQLQJ� IDFWV�� WKH� MXU\� VKRXOG� EH� SHUPLWWHG� WR� VWXG\� WKRVH� PDWHULDOV

GXULQJ� LWV� GHOLEHUDWLRQV�´� �&RPPRQZHDOWK� Y�� %DQJR�� ���� $��G� ����� ���

�3D�6XSHU���������7KH�H[SHUW�ZLWQHVVHV� UHOLHG�XSRQ�DQ�H[DPLQDWLRQ� RI� WKH

SKRWRJUDSK� GXULQJ� WKHLU� WHVWLPRQ\�� DQG� WKH� &RPPRQZHDOWK� SUHVHQWHG� WKH

HYLGHQFH�YLD�WKH�YLGHR�SUHVHQWHU���7KH�PDJQLI\LQJ�OHQV�ZDV�XVHG�E\�WKH�MXU\

WR�YLHZ�WKH�SKRWRJUDSKV�LQ�WKH�VDPH�PDQQHU�DV�WKH\�ZHUH�SUHVHQWHG�GXULQJ

WULDO�� � 7KLV� SURFHGXUH� DVVLVWHG� WKH� MXU\� LQ� LWV� WUXWK�GHWHUPLQLQJ� SURFHVV�

7KXV��ZH�FRQFOXGH�WKDW�WKH�WULDO�FRXUW�GLG�QRW�HUU�RU�DEXVH�LWV�GLVFUHWLRQ� LQ

DOORZLQJ�WKH�MXU\�WR�XWLOL]H�D�PDJQLI\LQJ�OHQV�GXULQJ�GHOLEHUDWLRQV�

(;&/86,21�2)�(9,'(1&(�2)�%$1.�5(&25'6

���� ,Q�RUGHU�WR�HVWDEOLVK�RZQHUVKLS�RI�WKH�PRELOH�KRPH�E\�0UV��/LOOLRFN�DQG

KHU� ULJKW� WR� GHQ\� DFFHVV� WR� WKH� PRELOH� KRPH� WR� DSSHOODQW�� 0UV�� /LOOLRFN

WHVWLILHG� WKDW� VKH� PDGH� GRZQ�SD\PHQWV� RQ� WKH� WUDLOHU� DQG� PDGH� D� ILQDO

SD\PHQW�RI��������DW�WKH�WLPH�RI�FORVLQJ���6KH�ODWHU�SODFHG�D�VWRS�SD\PHQW

RUGHU�RQ�WKH�FORVLQJ�FKHFN�EHFDXVH�RI�PLVUHSUHVHQWDWLRQV�UHJDUGLQJ�WKH�GDWH

RI�PDQXIDFWXUH�PDGH�E\�WKH�VHOOHU���7KH�GHIHQVH�SUHVHQWHG�WKH�WHVWLPRQ\�RI

'HQLVH�3RROH�RI�WKH�,UZLQ�%DQN�DQG�7UXVW�&RPSDQ\��ZKR�WHVWLILHG�DV�WR�WKH

VWDWXV�RI�0UV��/LOOLRFN¶V�FKHFNLQJ�DFFRXQW�DW�WKH�WLPH�RI�WKH�ILUH���$FFRUGLQJ�WR

0V�� 3RROH��0UV�� /LOOLRFN¶V� DFFRXQW�XSRQ�ZKLFK� WKH� FORVLQJ� FKHFN�ZDV�GUDZQ
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FRQWDLQHG� RQO\� �������� DW� WKH� WLPH� WKDW� VKH� LVVXHG� WKH� FKHFN�� � $SSHOODQW

VRXJKW� WR� VKRZ� WKH� VWDWXV� RI� 0UV�� /LOOLRFN¶V� DFFRXQW� SULRU� WR� WKH� WLPH� WKLV

FKHFN�ZDV�LVVXHG���7KH�FRXUW��KRZHYHU��GLG�QRW�DOORZ�WKH�DGPLVVLRQ�RI�VXFK

HYLGHQFH�DQG�OLPLWHG�0V��3RROH¶V�WHVWLPRQ\�WR�0UV��/LOOLRFN¶V�DFFRXQW�EDODQFH

RQ�WKH�GDWH�RI�WKH�FORVLQJ�FKHFN���$SSHOODQW�QRZ�FKDOOHQJHV�WKH�WULDO�FRXUW¶V

UXOLQJ�

���� $GPLVVLRQ�RI�HYLGHQFH�LV�ZLWKLQ�WKH�VRXQG�GLVFUHWLRQ�RI�WKH�WULDO�FRXUW

DQG�ZLOO�EH�UHYHUVHG�RQO\�XSRQ�D�VKRZLQJ�WKDW�WKH�WULDO�FRXUW�FOHDUO\�DEXVHG

LWV�GLVFUHWLRQ���&RPPRQZHDOWK�Y��%DUGR������3D�����������$��G���������

�������� ³$GPLVVLELOLW\� GHSHQGV� RQ� UHOHYDQFH� DQG� SUREDWLYH� YDOXH�´

&RPPRQZHDOWK�Y��&UHZV������3D����������������$��G�����������������

³(YLGHQFH� LV� UHOHYDQW� LI� LW� ORJLFDOO\�WHQGV� WR�HVWDEOLVK� D�PDWHULDO� IDFW� LQ� WKH

FDVH�� WHQGV� WR�PDNH� D� IDFW� DW� LVVXH�PRUH� RU� OHVV� SUREDEOH�� RU� VXSSRUWV� D

UHDVRQDEOH� LQIHUHQFH� RU� SUHVXPSWLRQ� UHJDUGLQJ� D� PDWHULDO� IDFW�´� � ,G�

�TXRWLQJ�&RPPRQZHDOWK� Y�� 6SLHZDN�� ���� 3D�� ��� ��� ���� $��G� ����� ���

����������2QFH�HYLGHQFH�LV�IRXQG�WR�EH�UHOHYDQW��LW�ZLOO�EH�LQDGPLVVLEOH�RQO\�LI

LWV� SUREDWLYH� YDOXH� LV� VXEVWDQWLDOO\� RXWZHLJKHG� E\� WKH� GDQJHU� RI� XQIDLU

SUHMXGLFH� RU� FRQIXVLRQ�� �(�J���&RPPRQZHDOWK� Y�� )R\�� ���� 3D�� ����� ���

$��G�������������

���� 7KH�WULDO�FRXUW�FRQFOXGHG�WKDW�WKH�EDQN�UHFRUGV�ZHUH�LUUHOHYDQW�WR�WKH

LVVXHV� DW� KDQG� DQG� WKHUHE\� KHOG� WKDW� WKH\� ZHUH� LQDGPLVVLEOH�� � $SSHOODQW

FODLPV� WKDW� WKH� HYLGHQFH� VKRXOG� KDYH� EHHQ� DGPLWWHG� WR� SURYH� WKDW� 0UV�
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/LOOLRFN�GLG�QRW�KDYH�WKH� ILQDQFLDO� VHFXULW\� WR�SXUFKDVH� WKH�PRELOH� KRPH�DW

WKH� WLPH� WKDW� LW� ZDV� GHVWUR\HG�� � $SSHOODQW� KDV� QRW� H[SODLQHG� KRZ� 0UV�

/LOOLRFN¶V�ILQDQFLDO�LQVWDELOLW\�LV�UHOHYDQW�WR�WKH�LVVXHV�LQ�WKH�FDVH���:H�DJUHH

ZLWK�WKH�WULDO�FRXUW¶V�ILQGLQJ�WKDW�WKH�HYLGHQFH�ZDV�LQDGPLVVLEOH�DV�LUUHOHYDQW�

³)$/6(�,1�21(��)$/6(�,1�$//´�67$1'$5'�-85<�,16758&7,21

���� $SSHOODQW� UHTXHVWHG� WKDW� WKH� WULDO� FRXUW� LQVWUXFW� WKH� MXU\� ZLWK� WKH

PD[LP�³IDOVXV�LQ�XQR��IDOVXV�LQ�RPQLEXV´��³IDOVH�LQ�RQH��IDOVH�LQ�DOO´��EHFDXVH

KH� EHOLHYHG� WKDW� WKH� &RPPRQZHDOWK¶V� ZLWQHVVHV� SURYLGHG� QXPHURXV

LQFRQVLVWHQW� DQG� XQWUXH� VWDWHPHQWV�� � 7KH� ³IDOVH� LQ� RQH�� IDOVH� LQ� DOO´

LQVWUXFWLRQ�VWDWHV� WKDW� ³LI�D�ZLWQHVV�ZLOOIXOO\�DQG�FRUUXSWO\�VZHDUV� IDOVHO\� WR

DQ\�PDWHULDO�IDFW�LQ�D�FDVH��WKH�MXU\�DUH�DW�OLEHUW\�WR�GLVUHJDUG�WKH�ZKROH�RI

KLV�WHVWLPRQ\�´��&RPPRQZHDOWK�Y��3DUHQWH������$��G�����������3D�6XSHU�

�������DII¶G�����3D����������$��G����� �������� � ³%XW� WKH� FRUUHFW� SULQFLSOH

JRHV�QR�IXUWKHU�WKDQ�WR�VD\�WKDW�WKH�MXU\�PD\�GLVUHJDUG�WKH�WHVWLPRQ\��QRW

WKDW�WKH\�PXVW�GLVUHJDUG�LW�´��,G���7KH�PD[LP�DSSOLHV�RQO\�ZKHQ�³D�ZLWQHVV

ZLOIXOO\� DQG� FRUUXSWO\� VZHDUV� IDOVHO\� WR� DQ\� PDWHULDO� IDFW�´� � ,G�� � � $IWHU� D

FDUHIXO�UHYLHZ�RI�WKH�WHVWLPRQ\�FLWHG�WR�XV�E\�DSSHOODQW��ZH�GR�QRW�ILQG�DQ\

WHVWLPRQ\� WKDW� ZRXOG� ZDUUDQW� WKH� LQVWUXFWLRQ�� � &RQVHTXHQWO\�� DSSHOODQW¶V

FODLP�IDLOV�

02',),&$7,21�2)�6(17(1&(

���� $SSHOODQW� FKDOOHQJHV� WKH� VHQWHQFH� RQ� WZR� JURXQGV�� ���� WKH� HYLGHQFH

IDLOV�WR�VXSSRUW�WKH�YHUGLFWV�DQG�WKHUHE\�IDLOV�WR�VXSSRUW�WKH�LPSRVLWLRQ�RI�WKH
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FRQVHFXWLYH� VHQWHQFHV� LPSRVHG�� DQG� ���� WKH� FRQVHFXWLYH� VHQWHQFHV

FRQVWLWXWH�D�IDLOXUH�RI�WKH�FRXUW�WR�FRQVLGHU�WKH�PLWLJDWLQJ�HYLGHQFH�RIIHUHG

E\�DSSHOODQW�� �$SSHOODQW¶V� EULHI�� DW� ���� �$SSHOODQW�KDV�QRW� GHYHORSHG� WKHVH

DUJXPHQWV�LQ�DQ\�IDVKLRQ�DQG�KDV�PHUHO\�PDGH�EDOG�DVVHUWLRQV�� �,VVXHV�DV

WR� ZKLFK� GHIHQGDQW� GHYHORSHG� QR� DUJXPHQW� DQG� FLWHG� QR� DXWKRULW\� DUH

ZDLYHG�� � &RPPRQZHDOWK� Y�� /XNWLVFK�� ���� $��G� ���� �3D�6XSHU�� ������

7KXV��ZH�ILQG�WKDW�DSSHOODQW�KDV�ZDLYHG�WKH�LVVXH�

,1())(&7,9(1(66�2)�&2816(/

���� )LQDOO\�� DSSHOODQW� FKDOOHQJHV� WKH� HIIHFWLYHQHVV� RI� FRXQVHO� RQ� ILYH

JURXQGV������� FRXQVHO� IDLOHG� WR� REMHFW� WR� WKH� DGPLVVLRQ� RI� SULRU� EDG� DFWV�

����FRXQVHO�IDLOHG�WR�FDOO�DOLEL�ZLWQHVVHV������FRXQVHO�IDLOHG�WR�UDLVH�SRVW�WULDO

PRWLRQV�RQ�WKH�WULDO�FRXUW¶V�KHDUVD\�GHWHUPLQDWLRQ������FRXQVHO�IDLOHG�WR�UDLVH

SRVW�WULDO�PRWLRQV�RQ�WKH�WULDO�FRXUW¶V�OLPLWDWLRQ�RI�GHIHQVH�ZLWQHVV�WHVWLPRQ\�

���� FRXQVHO� IDLOHG� WR� UDLVH� SRVW�WULDO� PRWLRQV� RQ� WKH� LQIODPPDWRU\� FORVLQJ

UHPDUNV�RI�WKH�GLVWULFW�DWWRUQH\�

���� 7KH�VWDQGDUG�RI�UHYLHZ�IRU�FODLPV�RI�LQHIIHFWLYH�DVVLVWDQFH�RI�FRXQVHO�LV

ZHOO� VHWWOHG�� � ,Q� RUGHU� WR� SUHYDLO�� DSSHOODQW� PXVW� GHPRQVWUDWH� WKDW� WKH

XQGHUO\LQJ� FODLP� LV� RI� DUJXDEOH� PHULW�� WKDW� FRXQVHO¶V� DFWLRQV� KDG� QR

UHDVRQDEOH� EDVLV� GHVLJQHG� WR� HIIHFWXDWH� DSSHOODQW¶V� LQWHUHVWV�� DQG� WKDW

FRXQVHO¶V� DFWLRQV� SUHMXGLFHG� DSSHOODQW�� � 6HH�� H�J��� &RPPRQZHDOWK� Y�

&RUUHD�� ���� $��G� ����� ���� �3D�6XSHU�� ������� � &RXQVHO¶V� HIIHFWLYHQHVV� LV

SUHVXPHG��VR�WKH�EXUGHQ�RI�HVWDEOLVKLQJ�LQHIIHFWLYHQHVV�UHVWV�VTXDUHO\�ZLWK
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DSSHOODQW���,G���*HQHUDOL]HG�LQHIIHFWLYHQHVV�FODLPV�UDLVHG�LQ�D�YDFXXP�PXVW

EH� UHMHFWHG�� � $SSHOODQW� EHDUV� WKH� EXUGHQ� RI� SURYLQJ� KLV� DOOHJDWLRQ� RI

LQHIIHFWLYHQHVV�� �&RPPRQZHDOWK� Y�� %DNHU�� ���� 3D�� ����� ����� ���� $��G

�����������������&RXQVHO� FDQQRW�EH� IRXQG� LQHIIHFWLYH�IRU� IDLOLQJ� WR� UDLVH� D

PHULWOHVV�FODLP���,G�

)DLOXUH�WR�2EMHFW�WR�$GPLVVLRQ�RI�3ULRU�%DG�$FWV

���� $W� WULDO�� WKH� WULDO� FRXUW� SHUPLWWHG�HYLGHQFH�RI� D� WHPSRUDU\� VHYHQ�GD\

3URWHFWLRQ�)URP�$EXVH�RUGHU�ZKLFK�ZDV� UHFHLYHG� WZHOYH�\HDUV� SULRU� WR� WKH

ILUH� DQG� DQRWKHU� 3URWHFWLRQ� )URP�$EXVH� RUGHU� UHFHLYHG� HLJKW�PRQWKV� DIWHU

WKH�ILUH���7KH�DGPLVVLRQ�LQWR�HYLGHQFH�RI�SULRU�EDG�DFWV�LV�ZLWKLQ�WKH�VRXQG

GLVFUHWLRQ�RI�WKH�WULDO�FRXUW��DQG�ZH�ZLOO�UHYHUVH�RQO\�XSRQ�D�VKRZLQJ�RI�DQ

DEXVH�RI�WKDW�GLVFUHWLRQ���&RPPRQZHDOWK�Y��0LOHV������3D���������������

$��G���������������������*HQHUDOO\��HYLGHQFH�RI�SULRU�EDG�DFWV�RU�XQUHODWHG

FULPLQDO�EHKDYLRU�LV�LQDGPLVVLEOH���&RPPRQZHDOWK�Y��6WRU\������3D������

����� ���� $��G� ����� ���� �������� � (YLGHQFH� RI� SULRU� EDG� DFWV�� KRZHYHU�� LV

DGPLVVLEOH� ZKHUH� LW� WHQGV� WR� HVWDEOLVK� PDOLFH�� PRWLYH�� RU� LQWHQW� IRU� WKH

RIIHQVH�FKDUJHG���&RPPRQZHDOWK�Y��-RQHV������3D����������������$��G���

������������(YLGHQFH�FRQFHUQLQJ�WKH�UHODWLRQVKLS�EHWZHHQ�WKH�GHIHQGDQW�DQG

WKH�YLFWLP�PD\�EH�UHOHYDQW�DQG�DGPLVVLEOH�WR�SURYH�LOO�ZLOO��PDOLFH��RU�PRWLYH�

&RPPRQZHDOWK� Y�� 0\HUV�� ���� 3D�� ����� ��������� ���� $��G� ����� ���

�������� � 7KH� HYLGHQFH� FRQFHUQLQJ� WKH� DEXVH� RI� DSSHOODQW¶V� ZLIH� ZDV

DGPLVVLEOH� IRU� WKH� SXUSRVH� RI� GHPRQVWUDWLQJ� DSSHOODQW¶V� LOO� ZLOO� DQG�PDOLFH
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WRZDUGV�KLV�VSRXVH�DQG�WKH�PRWLYH�IRU�WKH�DUVRQ���7KXV��DQ�REMHFWLRQ�WR�WKH

DGPLVVLRQ� RI� VXFK� HYLGHQFH� ZRXOG� EH� IXWLOH�� DQG� WULDO� FRXQVHO� ZDV� QRW

LQHIIHFWLYH�IRU�IDLOLQJ�WR�REMHFW�WR�WKH�DGPLVVLRQ�RI�WKH�HYLGHQFH�

)DLOXUH�WR�&DOO�DQ�$OLEL�:LWQHVV

���� $SSHOODQW� QH[W� DUJXHV� WKDW� WULDO� FRXQVHO�ZDV� LQHIIHFWLYH� IRU� IDLOLQJ� WR

FDOO� DQ� DOLEL� ZLWQHVV�� � +H� FRQWHQGV� WKDW� WKHVH� ZLWQHVVHV� ZRXOG� KDYH

VXSSRUWHG�RWKHU�WHVWLPRQ\�DV�WR�WKH�WLPLQJ�RI�WKH�ILUH�DQG�KLV�ZKHUHDERXWV

RQ�WKDW�QLJKW���7R�REWDLQ�UHOLHI�DV�WR�D�PLVVLQJ�ZLWQHVV�FODLP��DSSHOODQW�PXVW

HVWDEOLVK� WKDW� ���� WKH� ZLWQHVV� H[LVWHG�� ���� WKH� ZLWQHVV� ZDV� DYDLODEOH� WR

WHVWLI\�� ���� FRXQVHO�ZDV� LQIRUPHG� RI� WKH� H[LVWHQFH� RI� WKH�ZLWQHVVHV�ZKHUH

FRXQVHO�VKRXOG�RWKHUZLVH�KDYH�NQRZQ�RI�KLP������WKH�ZLWQHVV�ZDV�SUHSDUHG

WR� FRRSHUDWH� DQG� WHVWLI\� IRU� DSSHOODQW� DW� WULDO�� DQG� ���� WKH� DEVHQFH� RI� WKH

WHVWLPRQ\� SUHMXGLFHG� DSSHOODQW� VR� DV� WR� GHQ\� KLP� D� IDLU� WULDO�

&RPPRQZHDOWK�Y��3HWUDV������$��G�����������3D�6XSHU��������� �)DLOXUH

WR� FDOO� DQ� DOLEL�ZLWQHVV� GRHV�QRW� SHU� VH� FRQVWLWXWH� LQHIIHFWLYH� DVVLVWDQFH� RI

FRXQVHO�� � &RPPRQZHDOWK� Y�� :DOODFH�� ���� $��G� ����� ���� �3D�6XSHU�

��������2QFH�DJDLQ��DSSHOODQW�PDNHV�D�EDOG�VWDWHPHQW�WKDW�FRXQVHO�IDLOHG�WR

FDOO�DOLEL�ZLWQHVVHV�� EXW� KH�GRHV�QRW�H[SODLQ�ZKR� WKHVH�ZLWQHVVHV�ZHUH�� WR

ZKDW� WKH\� ZRXOG� WHVWLI\�� DQG� ZKHWKHU� WKH\� ZHUH� DYDLODEOH� DQG� ZLOOLQJ� WR

WHVWLI\� DW� DOO�� � 7KXV�� DSSHOODQW� KDV� IDLOHG� WR� VXVWDLQ� KLV� EXUGHQ� RI

GHPRQVWUDWLQJ� LQHIIHFWLYHQHVV� RI� FRXQVHO� IRU� IDLOLQJ� WR� FDOO� DOLEL� ZLWQHVVHV�

7KXV��KLV�LVVXH�LV�ZDLYHG�
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)DLOXUH� WR� 5DLVH� 3RVW� 7ULDO� 0RWLRQV� RQ� 7ULDO� &RXUW¶V� +HDUVD\
'HWHUPLQDWLRQ

���� $W�WULDO��7URRSHU�%ULDQ�&UDLJ��D�ILUH�PDUVKDOO�ZKR�LQYHVWLJDWHG�WKH�ILUH

DW�6DQGUD�/LOOLRFN¶V�KRPH��ZDV�FDOOHG�DV�D�&RPPRQZHDOWK�ZLWQHVV�� �'XULQJ

FURVV�H[DPLQDWLRQ�� GHIHQVH� FRXQVHO� DWWHPSWHG� WR� VKRZ� 7URRSHU� &UDLJ¶V

SROLFH�UHSRUW�WR�WKH�MXU\�RQ�WKH�FRXUW�SUHVHQWHU���7KH�WULDO�FRXUW�GLG�QRW�DOORZ

WKH�DGPLVVLRQ�RI�WKH�UHSRUW�RQ�WKH�JURXQG�WKDW�LW�ZDV�KHDUVD\��EXW�LW�DOORZHG

GHIHQVH� FRXQVHO� WR� FURVV�H[DPLQH� 7URRSHU� &UDLJ� H[WHQVLYHO\� UHJDUGLQJ� WKH

FRQWHQWV� RI� WKH� UHSRUW�� �'XULQJ�GHOLEHUDWLRQV�� WKH� MXU\� UHTXHVWHG� WKDW� WKH\

UHYLHZ�WKH�SROLFH�UHSRUW���7KH�WULDO�FRXUW�UXOHG�WKDW�WKH�SROLFH�UHSRUW�KDG�QRW

EHHQ� DGPLWWHG� LQWR� HYLGHQFH� DQG� WKH� MXU\� ZRXOG� KDYH� WR� XVH� WKHLU

UHFROOHFWLRQ� RI� WKH� FURVV�H[DPLQDWLRQ� RI� 7URRSHU� &UDLJ� WR� UHPHPEHU� WKH

FRQWHQWV� RI� WKH� UHSRUW�� � $SSHOODQW� QRZ� FODLPV� WKDW� WKH� FRXUW� HUUHG� LQ� QRW

DGPLWWLQJ�WKH�UHSRUW�LQWR�HYLGHQFH��DQG�FRXQVHO�ZDV�LQHIIHFWLYH�IRU�IDLOLQJ�WR

UDLVH�WKLV�LVVXH�LQ�D�SRVW�WULDO�PRWLRQ�

���� ³7KHUH� LV� QR� TXHVWLRQ� WKDW� WKH� SROLFH� UHSRUW�� DV� DQ� RXW�RI�FRXUW

VWDWHPHQW� RIIHUHG� WR� SURYH� WKH� WUXWK� RI� WKH� PDWWHUV� DVVHUWHG� WKHUHLQ�

FRQVWLWXWHV� KHDUVD\�´� � -HQQLQJV� Y�� 'HS¶W� RI� 7UDQVSRUWDWLRQ�� ���� $��G

����� ���� �3D�&PZOWK�� ������� � $SSHOODQW� FRQWHQGV� WKDW� WKH� UHSRUW� ZDV

DGPLVVLEOH�SXUVXDQW�WR�WKH�EXVLQHVV�UHFRUG�H[FHSWLRQ���6HH�3D�5�(���������

(YHQ�LI�WKH�UHSRUW�VDWLVILHG�WKH�HOHPHQWV�RI�WKH�H[FHSWLRQ��ZKLFK�WKH�SDUWLHV

KDYH�IDLOHG�WR�DGGUHVV�ZLWK�DQ\�VSHFLILFLW\��ZH�ILQG�WKDW�WKH�H[FOXVLRQ�RI�WKH

UHSRUW�IURP�HYLGHQFH�ZDV�KDUPOHVV�HUURU�
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���� ³(UURU� LV� FRQVLGHUHG� WR� EH� KDUPOHVV� ZKHUH�� ���� WKH� HUURU� GLG� QRW

SUHMXGLFH� WKH� GHIHQGDQW� RU� WKH� SUHMXGLFH� ZDV� GH� PLQLPXV�� RU� ���� WKH

HUURQHRXVO\� DGPLWWHG� HYLGHQFH� ZDV� PHUHO\� FXPXODWLYH� RI� RWKHU�� XQWDLQWHG

HYLGHQFH� ZKLFK� ZDV� VXEVWDQWLDOO\� VLPLODU� WR� WKH� HUURQHRXVO\� DGPLWWHG

HYLGHQFH��RU�����WKH�SURSHUO\�DGPLWWHG�DQG�XQFRQWUDGLFWHG�HYLGHQFH�RI�JXLOW

ZDV� VR� RYHUZKHOPLQJ� DQG� WKH� SUHMXGLFLDO� HIIHFW� RI� WKH� HUURU� ZDV� VR

LQVLJQLILFDQW�E\�FRPSDULVRQ�WKDW�WKH�HUURU�FRXOG�QRW�KDYH�FRQWULEXWHG�WR�WKH

YHUGLFW�´��&RPPRQZHDOWK�Y��)R\������3D����������������$��G�����������

���������$SSHOODQW�KDG�WKH�RSSRUWXQLW\�WR�FURVV�H[DPLQH�7URRSHU�&UDLJ�DV�WR

WKH� FRQWHQWV� RI� WKH� UHSRUW� DQG� LOOXVWUDWHG� IRU� WKH� MXU\� WKH� DOOHJHG

LQFRQVLVWHQFLHV�LQ�WKH�UHSRUW�DQG�7URRSHU�&UDLJ¶V� WHVWLPRQ\�� �$Q\�SUHMXGLFH

WR�DSSHOODQW�ZDV�GH�PLQLPXV���)XUWKHUPRUH��JLYHQ�RXU�UHYLHZ�RI�WKH�UHFRUG�

ZH� ILQG� WKDW� WKH� SURSHUO\� DGPLWWHG� HYLGHQFH� RI� DSSHOODQW¶V� JXLOW� ZDV� VR

RYHUZKHOPLQJ� WKDW� DQ\� SUHMXGLFH� FDXVHG� ZDV� FRPSDUDWLYHO\� LQVLJQLILFDQW�

7KHUHIRUH��FRXQVHO�ZDV�QRW�LQHIIHFWLYH�IRU� IDLOLQJ�WR�UDLVH� WKH� LVVXH� LQ�SRVW�

WULDO�PRWLRQV�

)DLOXUH�WR�5DLVH�3RVW�7ULDO�0RWLRQV�RQ�7ULDO�&RXUW¶V�/LPLWDWLRQ�RI
'HIHQVH�:LWQHVV¶V�7HVWLPRQ\

���� $SSHOODQW�QH[W�FODLPV�WKDW�WKH�FRXUW�HUUHG�LQ�OLPLWLQJ�WKH�WHVWLPRQ\�RI

GHIHQVH� ZLWQHVV�� 'DQ� 0LHOH�� DQ� LQVXUDQFH� DGMXVWHU�� � 'XULQJ� FURVV�

H[DPLQDWLRQ�RI�6DQGUD�/LOOLRFN��GHIHQVH�FRXQVHO�TXHVWLRQHG�KHU�FRQFHUQLQJ�D

VWDWHPHQW� WKDW� VKH�PDGH� WR� KHU� LQVXUDQFH� DGMXVWHU� VHYHUDO� GD\V� DIWHU� WKH

ILUH�� �$SSHOODQW�DWWHPSWHG�WR�GHPRQVWUDWH�WKDW�WKH�ILUH� ILQDQFLDOO\�EHQHILWHG



-��6��������

������

0UV��/LOOLRFN���$SSHOODQW�DUJXHV�WKDW�'DQ�0LHOH¶V�WHVWLPRQ\�ZDV�QHFHVVDU\�WR

HVWDEOLVK�WKDW�0UV��/LOOLRFN¶V�VWDWHPHQWV�DW�WULDO�FRQWUDGLFWHG�KHU�VWDWHPHQWV

PDGH� WR� WKH� LQVXUDQFH� DGMXVWHU�� � $SSHOODQW� FODLPV� WKDW� LI� SHUPLWWHG� WR

FRQWLQXH�ZLWK�KLV�WHVWLPRQ\��0U��0LHOH�ZRXOG�KDYH�WHVWLILHG�WKDW�0UV��/LOOLRFN

LQGLFDWHG�WKDW�VKH�GLG�QRW�LQWHQG�WR�VWD\�LQ�WKH�WUDLOHU�

���� 7KH� WULDO� FRXUW� KDV� EURDG� SRZHUV� ZLWK� UHJDUG� WR� WKH� DGPLVVLRQ� RU

H[FOXVLRQ� RI� HYLGHQFH�� � &RPPRQZHDOWK� Y�� .XQNOH�� ���� $��G� ���

�3D�6XSHU�� ������� � ³$GPLVVLELOLW\� GHSHQGV� RQ� UHOHYDQFH� DQG� SUREDWLYH

YDOXH�´�&RPPRQZHDOWK�Y��&UHZV������3D������� ����� ����$��G������ ���

���������³(YLGHQFH�LV�UHOHYDQW�LI�LW�ORJLFDOO\�WHQGV�WR�HVWDEOLVK�D�PDWHULDO�IDFW

LQ�WKH�FDVH��WHQGV�WR�PDNH�D�IDFW�DW�LVVXH�PRUH�RU�OHVV�SUREDEOH��RU�VXSSRUWV

D� UHDVRQDEOH� LQIHUHQFH� RU� SUHVXPSWLRQ� UHJDUGLQJ� D� PDWHULDO� IDFW�´� � ,G�

�TXRWLQJ�&RPPRQZHDOWK� Y�� 6SLHZDN�� ���� 3D�� ��� ��� ���� $��G� ����� ���

����������2QFH�HYLGHQFH�LV�IRXQG�WR�EH�UHOHYDQW��LW�ZLOO�EH�LQDGPLVVLEOH�RQO\�LI

LWV� SUREDWLYH� YDOXH� LV� VXEVWDQWLDOO\� RXWZHLJKHG� E\� WKH� GDQJHU� RI� XQIDLU

SUHMXGLFH� RU� FRQIXVLRQ�� �(�J���&RPPRQZHDOWK� Y�� )R\�� ���� 3D�� ����� ���

$��G���������������$IWHU�D�UHYLHZ�RI�WKH�WUDQVFULSW��ZH�DJUHH�ZLWK�WKH�WULDO

FRXUW� WKDW� DSSHOODQW� IDLOHG� WR� GHPRQVWUDWH� WKDW� WKH� YLFWLP� ILQDQFLDOO\

EHQHILWHG�IURP�WKH�ILUH�DQG��WKXV��DQ\�IXUWKHU�TXHVWLRQLQJ�RI�0U��0LHOH�ZDV

LUUHOHYDQW���7KXV��FRXQVHO�ZDV�QRW�LQHIIHFWLYH�LQ�UDLVLQJ�WKLV�PHULWOHVV�FODLP�LQ

D�SRVW�WULDO�PRWLRQ�
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)DLOXUH�WR�5DLVH�3RVW�7ULDO�0RWLRQV�RQ�WKH�,QIODPPDWRU\�&ORVLQJ
5HPDUNV�E\�WKH�3URVHFXWRU

���� $SSHOODQW�FODLPV� WKDW�GXULQJ�FORVLQJ�DUJXPHQWV�� WKH�SURVHFXWRU�PDGH

WKH� IROORZLQJ� LQIODPPDWRU\� UHPDUNV� WKDW� SUHMXGLFHG� DSSHOODQW�� ���� WKH

SURVHFXWRU�FHQWHUHG�KLV�FORVLQJ� UHPDUNV�DURXQG�DSSHOODQW¶V�SULRU�3URWHFWLRQ

)URP�$EXVH� YLRODWLRQV� DQG�KLV� SUHYLRXV� UHODWLRQVKLS� ZLWK� KLV� ZLIH�� ���� WKH

SURVHFXWRU�HODERUDWHG�DV�WR�ZK\�-D\�:KLWILHOG�ZRXOG�EH�LQFOLQHG�WR�IDEULFDWH

KLV� WHVWLPRQ\� IRU� DSSHOODQW�� DQG� ���� WKH� SURVHFXWRU�PDGH� D� UHPDUN� DERXW

DSSHOODQW¶V�EURWKHU�QRW�DWWHQGLQJ�WKH�WULDO���:H�QRWH�WKDW�DSSHOODQW�KDV�IDLOHG

WR�FLWH�WR�WKH�UHFRUG���6XFK�RPLVVLRQV�JHQHUDOO\�SUHFOXGH�UHYLHZ�RI�WKLV�LVVXH�

&RPPRQZHDOWK� Y�� 5R]DQVNL�� ���� $��G� ����� �3D�6XSHU�� ������

1HYHUWKHOHVV��ZH�VKDOO�DGGUHVV�WKLV�LVVXH�

���� 7KH� VWDQGDUG� ZKHQ� UHYLHZLQJ� FKDOOHQJHV� DOOHJLQJ� SURVHFXWRULDO

PLVFRQGXFW�LV�ZHOO�HVWDEOLVKHG�

(YHU\�XQZLVH�RU�LUUHOHYDQW�UHPDUN�PDGH�LQ�WKH�FRXUVH�RI�D�WULDO
E\�D�MXGJH��D�ZLWQHVV��RU�FRXQVHO�GRHV�QRW�FRPSHO�WKH�JUDQW�RI�D
QHZ� WULDO�� � 5DWKHU� WKH� IRFXV� LV� RQ� ZKDW� LI� DQ\� HIIHFWV� WKH
FRPPHQWV� KDG� RQ� WKH� MXU\�� � $� QHZ� WULDO� LV� UHTXLUHG� ZKHQ� WKH
HIIHFW�RI�WKH�'LVWULFW�$WWRUQH\¶V�FRPPHQWV�³ZRXOG�EH�WR�SUHMXGLFH
WKH�MXU\��IRUPLQJ�LQ�WKHLU�PLQGV�IL[HG�ELDV�DQG�KRVWLOLW\�WRZDUGV
WKH� GHIHQGDQW� VR� WKDW� WKH\� FRXOG� QRW� ZHLJK� WKH� HYLGHQFH
REMHFWLYHO\�DQG�UHQGHU�D�WUXH�YHUGLFW�´

&RPPRQZHDOWK� Y�� )DXONQHU�� ���� $��G� ���� ��� �3D�� ������ �FLWDWLRQV

RPLWWHG����)XUWKHU��ZKHWKHU�FRPPHQWV�DUH�SUHMXGLFLDO�WRZDUGV�WKH�GHIHQGDQW

LV�D�GHFLVLRQ�HQWUXVWHG�WR�WKH�WULDO�FRXUW���,G�
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���� )LUVWO\��DV�GLVFXVVHG�DERYH��WKH�HYLGHQFH�FRQFHUQLQJ�WKH�UHODWLRQVKLS�RI

DSSHOODQW� DQG�KLV� VSRXVH� DQG� WKH� SULRU� 3URWHFWLRQ� )URP� $EXVH� RUGHUV� ZDV

UHOHYDQW� DQG� ZDV� SURSHUO\� DGPLWWHG�� � 7KXV�� WKH� SURVHFXWRU¶V� FRPPHQWV

GXULQJ� FORVLQJ� DUJXPHQWV� ZHUH� DSSURSULDWH�� � 6HFRQGO\�� WKH� SURVHFXWRU¶V

UHPDUNV� UHJDUGLQJ� WKH� YHUDFLW\� RI� -D\� :KLWILHOG� ZDV� D� SURSHU� DUJXPHQW

UHJDUGLQJ� WKH� ZLWQHVV¶V� FUHGLELOLW\�� � )LQDOO\�� ZH� KDYH� UHYLHZHG� WKH

SURVHFXWRU¶V�UHPDUN�UHJDUGLQJ�WKH�DEVHQFH�RI�DSSHOODQW¶V�EURWKHU�IURP�WULDO�

DQG� ZH� ILQG� WKDW�� JLYHQ� DSSHOODQW¶V� FORVLQJ� DUJXPHQW�� WKH� UHPDUN� ZDV� D

SURSHU�VWDWHPHQW�DQG�ZDV�QRW�SUHMXGLFLDO� WR�DSSHOODQW�� � 7KXV�� FRXQVHO�ZDV

QRW�LQHIIHFWLYH�IRU�UDLVLQJ�WKLV�PHULWOHVV�FODLP�

���� $FFRUGLQJO\��MXGJPHQW�RI�VHQWHQFH�LV�DIILUPHG�

���� .(//<��-���&RQFXUV�LQ�WKH�5HVXOW�


