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$SSHDO�IURP�WKH�-XGJPHQW�RI�6HQWHQFH��0D\����������
,Q�WKH�&RXUW�RI�&RPPRQ�3OHDV��3KLODGHOSKLD�&RXQW\�
&ULPLQDO�'LYLVLRQ��1R��$XJXVW�7HUP���������������
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23,1,21�%<�-2<&(��-� )LOHG�6HSWHPEHU��������

7KLV� LV� DQ� DSSHDO� IURP� WKH� MXGJPHQW� RI� VHQWHQFH� HQWHUHG� DIWHU

$SSHOODQW��%HUQDGHWWH�'D\V��ZDV�FRQYLFWHG�RI�SRVVHVVLRQ�ZLWK� WKH� LQWHQW�WR

GHOLYHU� DQG� GHOLYHU\� RI� D� FRQWUROOHG� VXEVWDQFH�� L�H��� FRFDLQH��� DQG� FULPLQDO

FRQVSLUDF\�WR�FRPPLW�WKHVH�RIIHQVHV����)RU�WKH�UHDVRQV�VHW� IRUWK�EHORZ��ZH

DIILUP���7KH�UHOHYDQW�IDFWV�DQG�SURFHGXUDO�KLVWRU\�DUH�DV�IROORZV�

2Q� -XO\���� ������ D� ILUVW�WLPH� FRQILGHQWLDO� LQIRUPDQW� JDYH� XQGHUFRYHU

QDUFRWLFV� 2IILFHU� %HUWKD� )HUJXVRQ� LQIRUPDWLRQ� WKDW� GUXJV� ZHUH� EHLQJ� VROG

IURP� D� UHVLGHQFH� ORFDWHG� DW� ����� :\DOXVLQJ� $YHQXH��� � 7KDW� VDPH� GD\�

2IILFHU�)HUJXVRQ�DQG�2IILFHU�(DUO�&UDZIRUG�ZHQW�WR�WKH�DGGUHVV�WR�YHULI\�WKH

����������������������������������
������3�6������±����D�������GHILQLQJ�WKH�FULPH�RI�SRVVHVVLRQ�ZLWK�WKH�LQWHQW
WR�GHOLYHU�DQG�GHOLYHU\�RI�D�FRQWUROOHG�VXEVWDQFH������3�6��������������L��
�FODVVLI\LQJ�FRFDLQH�DV�D�VFKHGXOH�,,�FRQWUROOHG�VXEVWDQFH��

�����3D�&�6�$�������D��

�� 7KH� LQIRUPDQW� LGHQWLILHG� WKH� RFFXSDQW� DV� D� ³EODFN� IHPDOH�� DSSUR[LPDWHO\
������ \HDUV� ROG�� �¶�´�� ���� OEV��� DQG� NQRZQ� DV� 6WHSKDQLH�´� � 6XSSUHVVLRQ
+HDULQJ�7UDQVFULSW��6�+�7�����������DW����
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UHSRUWV���7KH�RIILFHUV�NQRFNHG�RQ�WKH�GRRU�DQG�ZHUH�PHW�E\�$SSHOODQW��ZKR

PDWFKHG� WKH� SK\VLFDO� GHVFULSWLRQ� JLYHQ� E\� WKH� LQIRUPDQW�� � 6XSSUHVVLRQ

+HDULQJ� 7UDQVFULSW� �6�+�7���� ������� DW� ������� � 2IILFHU� )HUJXVRQ� JUHHWHG

$SSHOODQW�DV�³6WHSKDQLH�´�DQG�$SSHOODQW� UHVSRQGHG�DV� LI� LW�ZHUH�KHU�QDPH�

,G�� DW� ���� � )HUJXVRQ� DQG� &UDZIRUG� WKHQ� FRPSOHWHG� D� FRQWUROOHG� EX\� RI� D

ZKLWH�FKXQN\�VXEVWDQFH�WKDW�WHVWHG�SRVLWLYH�IRU�FRFDLQH���,G��DW���������

2IILFHU�)HUJXVRQ�WKHQ�REWDLQHG�D�VHDUFK�ZDUUDQW�IRU�WKH�SURSHUW\���1�7�

�������DW�������������������DW���������2Q�-XO\����������2IILFHU�)HUJXVRQ�

2IILFHU�&UDZIRUG� DQG�RWKHU�PHPEHUV� RI� WKH� 3KLODGHOSKLD� SROLFH� UHWXUQHG� WR

WKH�SUHPLVHV�WR�H[HFXWH�WKH�ZDUUDQW���6�+�7��DW������8SRQ�WKHLU�DUULYDO��WKH

RIILFHUV�REVHUYHG�$SSHOODQW�VLWWLQJ�RQ�WKH�SRUFK�RI�WKH�SURSHUW\���,G��DW����

���� � $SSHOODQW�ZDV� DSSUHKHQGHG� DQG� DGYLVHG� RI� WKH� ZDUUDQW�� � ,G�� DW� ���

'XULQJ�D�VHDUFK�RI�$SSHOODQW¶V�SHUVRQ��WKH�RIILFHUV�REWDLQHG�IRUW\�GROODUV�DQG

WZHOYH� ����� YLDOV� RI� FUDFN� FRFDLQH� IURP� $SSHOODQW� DQG� OHG� KHU� LQWR� WKH

UHVLGHQFH���,G��DW������%HIRUH�HQWHULQJ��)HUJXVRQ�DJDLQ�DQQRXQFHG��³VHDUFK

ZDUUDQW�´� � ,G�� � $IWHU� WKH� EDFN�XS� RIILFHUV� HQWHUHG�� WKH\� VHL]HG� IRUW\� ����

SODVWLF� YLDOV� RI� FUDFN� FRFDLQH�� VHYHQW\�WKUHH� GROODUV� ��������� LQ� 8�6�

FXUUHQF\��DQG�SURRI�RI�$SSHOODQW¶V�UHVLGHQF\�IURP�DQ�XSVWDLUV�EHGURRP�WKDW

����������������������������������
�� �)RU�UHDVRQV�ZKLFK�DUH�XQFOHDU��2IILFHU�)HUJXVRQ�UHWXUQHG� WR� WKH�DGGUHVV
RQ� WKH� IROORZLQJ�GD\� WR� FRQGXFW� DQRWKHU� FRQWUROOHG�EX\�RI�QDUFRWLFV� EHIRUH
VKH� H[HFXWHG� WKH� ZDUUDQW�� � 6�+�7�� DW� ������ ���� ���� ���� �:KLOH� LQVLGH� WKH
UHVLGHQFH��2IILFHU�)HUJXVRQ�REVHUYHG�$SSHOODQW¶V�VRQ�KDQGLQJ�DQRWKHU�EODFN
PDOH� D� SODVWLF� EDJ� FRQWDLQLQJ� VHYHUDO� JUHHQ� FDSSHG� YLDOV� LQ� H[FKDQJH� IRU
8�6��FXUUHQF\���,G��DW���
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FRQWDLQHG� IHPDOH� FORWKLQJ��� � $SSHOODQW� DQG� KHU� VRQ�� &RU\� 'D\V�� ZHUH

DUUHVWHG�DQG�FKDUJHG�ZLWK�YDULRXV�RIIHQVHV�DULVLQJ�RXW�RI�WKLV�LQFLGHQW�

$SSHOODQW� ILOHG� D� PRWLRQ� WR� VXSSUHVV� WKH� SK\VLFDO� HYLGHQFH� VHL]HG

GXULQJ� WKH� VHDUFK�� � )ROORZLQJ� D� KHDULQJ� RQ� 0DUFK� ��� ������ WKH� WULDO� FRXUW

GHQLHG�$SSHOODQW¶V�PRWLRQ�� �2Q� )HEUXDU\����� ������ D� MXU\� IRXQG� $SSHOODQW

JXLOW\� RI� WKH� DERYH� RIIHQVHV��� � 7KH� WULDO� FRXUW� VHQWHQFHG� $SSHOODQW� WR� D

PDQGDWRU\�WHUP�RI�WKUHH�����WR�VL[�����\HDUV¶�LPSULVRQPHQW�DQG�D��������

ILQH���1R�SRVW�VHQWHQFH�PRWLRQV�ZHUH�ILOHG���7KLV�WLPHO\�DSSHDO�IROORZHG�

$SSHOODQW� SUHVHQWV� WKH� IROORZLQJ� LVVXHV� IRU� UHYLHZ�� ���� ZKHWKHU� WKH

VHDUFK� ZDUUDQW� ZDV� EDVHG� RQ� SUREDEOH� FDXVH�� ���� ZKHWKHU� WKH� WULDO� FRXUW

HUUHG� LQ� IDLOLQJ� WR� VXSSUHVV� HYLGHQFH� VHL]HG� SXUVXDQW� WR� WKH� VHDUFK�� ���

ZKHWKHU�WKH�WULDO�FRXUW�HUUHG�LQ�IDLOLQJ�WR�SHUPLW�GHIHQVH�FRXQVHO�WR�LQTXLUH

UHJDUGLQJ� 2IILFHU� )HUJXVRQ¶V� XQDYDLODELOLW\� DV� D� ZLWQHVV�� DQG� ���� ZKHWKHU

WULDO� FRXQVHO� ZDV� LQHIIHFWLYH� IRU� IDLOLQJ� WR� LQWHUYLHZ� DQG�RU� FDOO� 2IILFHU

)HUJXVRQ�DV�D�ZLWQHVV�

����������������������������������
���3ROLFH�DOVR�VHL]HG�GUXJ�SDUDSKHUQDOLD�QHDU�WKH�GRZQVWDLUV�GLQLQJ�URRP���,Q
FR�GHIHQGDQW� &RU\� 'D\V¶� EHGURRP�� WKH� SROLFH� GLVFRYHUHG� D� ORDGHG� SLVWRO�
DPPXQLWLRQ�� EDJJLHV� FRQWDLQLQJ� ��� YLDOV� RI� FUDFN� FRFDLQH�� ����� LQ� 8�6�
FXUUHQF\�DQG� YDULRXV� GUXJ� SDUDSKHUQDOLD� LQFOXGLQJ� UD]RU� EODGHV�� D� VWUDLQHU
DQG�D�FXWWLQJ�DJHQW���7KH�WRWDO�FRFDLQH�VHL]HG�IURP�WKH�KRPH�ZHLJKHG�PRUH
WKDQ�VHYHQW\������JUDPV�

�
� � 7KH� MXU\� ZDV� XQDEOH� WR� UHDFK� D� YHUGLFW� RQ� $SSHOODQW¶V� VRQ�� &RU\� 'D\V�
+RZHYHU�� WKH� MXU\� DFTXLWWHG�$SSHOODQW� RI� WKH� FKDUJH�RI� SRVVHVVLRQ�RI� GUXJ
SDUDSKHUQDOLD�
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7KH�ILUVW� LVVXH� LV�ZKHWKHU� WKH�VHDUFK�ZDUUDQW�ZDV�EDVHG�RQ�SUREDEOH

FDXVH���,Q�GHWHUPLQLQJ�ZKHWKHU�SUREDEOH�FDXVH�H[LVWV��3HQQV\OYDQLD�DSSOLHV

WKH� ³WRWDOLW\� RI� WKH� FLUFXPVWDQFHV´� WHVW�� � &RPPRQZHDOWK� Y�� 6KDUS�� ���

$��G�������������3D��6XSHU����������7KH�GXW\�RI�WKLV�&RXUW�LV�WR�HQVXUH�WKDW

WKH�PDJLVWUDWH�KDG�D� ³VXEVWDQWLDO� EDVLV� IRU� FRQFOXGLQJ� WKDW� SUREDEOH� FDXVH

H[LVWHG�´��,G�

$Q�DIILGDYLW�IRU�D�VHDUFK�ZDUUDQW�LV�WR�EH�WHVWHG�E\�WKLV
>&@RXUW�ZLWK�FRPPRQ�VHQVH�DQG�D�UHDOLVWLF�PDQQHU��DQG
QRW� VXEMHFWHG� WR� RYHUO\� WHFKQLFDO� LQWHUSUHWDWLRQV�� WKH
PDJLVWUDWH¶V� GHWHUPLQDWLRQ� RI� SUREDEOH� FDXVH� LV� WR� EH
DFFRUGHG�JUHDW� GHIHUHQFH� RQ� UHYLHZ�� � 7KH� ODZ� LV� FOHDU
WKDW�EHIRUH�D�VHDUFK�ZDUUDQW�PD\�LVVXH��IDFWV�VXSSRUWHG
E\�RDWK�RU�DIILUPDWLRQ�PXVW�EH�SUHVHQWHG�WR�WKH�LVVXLQJ
RIILFHU�ZKLFK�ZLOO�MXVWLI\�D�ILQGLQJ�RI�SUREDEOH�FDXVH���)RU
WKH� ZDUUDQW� WR� EH� FRQVWLWXWLRQDOO\� YDOLG�� WKH� LVVXLQJ
RIILFHU�PXVW�FRQFOXGH�WKDW�SUREDEOH�FDXVH�H[LVWV�DW�WKH
WLPH�WKH�ZDUUDQW�LV�LVVXHG���6XFK�D�FRQFOXVLRQ�PD\�QRW
EH�PDGH�DUELWUDULO\�DQG�PXVW�EH�EDVHG�RQ�IDFWV� >WKDW@
DUH� FORVHO\� UHODWHG� LQ� WLPH� WR� WKH� GDWH� WKH� ZDUUDQW� LV
LVVXHG�

&RPPRQZHDOWK� Y�� %DNHU�� ���� 3D�� ����� ����� ���� $��G� ���� ��� ������

�FLWDWLRQV��DQG�TXRWDWLRQ�PDUNV�RPLWWHG��

3UREDEOH�FDXVH�LV�EDVHG�RQ�D�ILQGLQJ�RI�SUREDELOLW\��QRW�D�SULPD�IDFLH

VKRZLQJ�RI�FULPLQDO�DFWLYLW\���,G���7KH�GXW\�RI�WKLV�&RXUW�LV�WR�HQVXUH�WKDW�WKH

PDJLVWUDWH� KDG� D� VXEVWDQWLDO� EDVLV� IRU� FRQFOXGLQJ� WKDW� SUREDEOH� FDXVH

H[LVWHG���,G���7KH�PDJLVWUDWH�PD\�QRW�KDYH�FRQVLGHUHG�DQ\�HYLGHQFH�RXWVLGH

WKH� DIILGDYLW� LQ� GHWHUPLQLQJ�ZKHWKHU� SUREDEOH� FDXVH�KDV� EHHQ� HVWDEOLVKHG�

3D�5�&ULP�3��5XOH������D��� ���3D�&�6�$�� �:H�ZLOO� UHYLHZ� WKH� DIILGDYLW�ZLWK

WKH�DERYH�SULQFLSOHV�LQ�PLQG�
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7KH�DIILGDYLW�VWDWHG�WKDW�SUREDEOH�FDXVH�LV�EDVHG�RQ�WKH�IROORZLQJ�IDFWV

DQG�FLUFXPVWDQFHV�

2Q� WKLV� GDWH� �������� WKLV� DIILDQW� UHFHLYHG� LQIRUPDWLRQ
IURP�D�ILUVW�WLPH�FRQILGHQWLDO�LQIRUPDQW�ZKR�VWDWHG�WKDW
D� E�I� FDOOHG� 6WHSKDQLH� ZDV� VHOOLQJ� LOOHJDO� GUXJV� IURP
�����:\DOXVLQJ�$YH���$W�DSSUR[�������SP�\RXU�DIILDQW
DQG� 3�2� &UDZIRUG� «� ZHQW� WR� WKH� ORFDWLRQ� RI� ����
:\DOXVLQJ�$YH��DQG�D�E�I�DSSUR[��������\UV��:DV�RQ�WKH
SRUFK�DUHD�DW�WKDW�ORFDWLRQ�DQG�DVNHG�ERWK�RIILFHUV�ZKDW
GLG�ZH�QHHG��DW�ZKLFK�WLPH�3�2�)HUJXVRQ�JDYH�WKH�E�I
FDOOHG� 6WHSKDQLH� RQH� SUHUHFRUGHG� ������ ELOO� DQG� 3�2
&UDZIRUG�«�JDYH�WKH�E�I�RQH�SUHUHFRUGHG��������ELOO�«
DQG�WKHQ�WKH�E�I�ZHQW�LQWR�WKH�ORFDWLRQ������:\DOXVLQJ
DQG� WKHQ� UHWXUQ>HG@� LQ� WZR� PLQXWHV� DQG� JDYH� 3�2
)HUJXVRQ�RQH�YLDO�ZLWK�ZKLWH� FKXQN\� VXEVWDQFH�ZLWK� D
JUHHQ�WRS�DQG�3�2�&UDZIRUG�����YLDOV�ZLWK�VDPH���%RWK
RIILFHUV� OHIW� WKH� DUHD� DQG� UHWXUQHG� WR� QDUFRWLFV� XQLW�
7ZR� LWHPV� ZHUH� WHVWHG� E\� 3�2¶V� DQG� SODFHG� RQ
S5�������>VLF@� DQG� VXEPLWWHG� WR� 3RO�� &KHP� ODE� IRU
DQDO\VLV�

6HDUFK�:DUUDQW�DQG�$IILGDYLW���������

,Q� FRQVLGHULQJ� WKH� ³WRWDOLW\� RI� WKH� FLUFXPVWDQFHV´� RI� WKLV� FDVH� DQG

YLHZLQJ� WKH� DIILGDYLW� IURP� D� FRPPRQVHQVH�� QRQ�WHFKQLFDO� SHUVSHFWLYH�� ZH

ILQG�WKDW� WKH�DIILGDYLW� FRQWDLQV� VXIILFLHQW� IDFWV� WR� GHWHUPLQH� WKDW� WKHUH�ZDV

SUREDEOH�FDXVH�WKDW�$SSHOODQW�KDG�GUXJV�DW�WKH�SUHPLVHV���6HH�%DNHU�����

3D��DW����������$��G�DW�����VXIILFLHQW�LQIRUPDWLRQ�H[LVWHG�IRU�PDJLVWUDWH�WR

PDNH�D�QHXWUDO�DQG�GHWDFKHG�GHFLVLRQ�ZKHWKHU� WKHUH�ZDV�D� IDLU�SUREDELOLW\

WKDW�FRQWUDEDQG�RU�HYLGHQFH�RI�D�FULPH�H[LVWHG�LQ�D�SDUWLFXODU�SODFH�EDVHG�RQ

KHDUVD\� LQIRUPDWLRQ� FRUURERUDWHG� E\� RIILFHU¶V� GUXJ� SXUFKDVH��� � 7KHUHIRUH�

$SSHOODQW�FDQQRW�REWDLQ�UHOLHI�RQ�WKLV�EDVLV�
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$SSHOODQW¶V�VHFRQG�LVVXH�FRQFHUQV�WKH�WULDO�FRXUW¶V�UHIXVDO� WR�VXSSUHVV

HYLGHQFH� VHL]HG� GXULQJ� WKH� H[HFXWLRQ� RI� WKH� VHDUFK� ZDUUDQW�� � 0RUH

VSHFLILFDOO\��$SSHOODQW�DVVHUWV�WKDW�SROLFH�YLRODWHG�WKH�³NQRFN�DQG�DQQRXQFH´

UXOH���$SSHOODQW¶V�%ULHI�DW�����

2XU� VFRSH� RI� UHYLHZ� LQ� HYDOXDWLQJ� WKH� WULDO� FRXUW
V
UHIXVDO� WR� VXSSUHVV� HYLGHQFH� LV� >WR@� GHWHUPLQ>H@
ZKHWKHU�WKH�IDFWXDO�ILQGLQJV�RI�WKH�VXSSUHVVLRQ�FRXUW
DUH�VXSSRUWHG�E\�WKH�UHFRUG���:KHQ�LW�LV�D�GHIHQGDQW
ZKR� KDV� DSSHDOHG�� ZH� PXVW� FRQVLGHU� RQO\� WKH
HYLGHQFH� RI� WKH� SURVHFXWLRQ� DQG� VR� PXFK� RI� WKH
HYLGHQFH� IRU� WKH� GHIHQVH� DV�� IDLUO\� UHDG� LQ� WKH
FRQWH[W� RI� WKH� UHFRUG� DV� D� ZKROH�� UHPDLQV
XQFRQWUDGLFWHG�� � $VVXPLQJ� WKDW� WKHUH� LV� VXSSRUW� LQ
WKH�UHFRUG��ZH�DUH�ERXQG�E\� WKH�IDFWV�DV�DUH� IRXQG
DQG�ZH�PD\�UHYHUVH�WKH�VXSSUHVVLRQ�FRXUW�RQO\�LI�WKH
OHJDO�FRQFOXVLRQV�GUDZQ�IURP�WKRVH�IDFWV�DUH�LQ�HUURU�
7KXV��LI�VXIILFLHQW�HYLGHQFH�LV�RI�UHFRUG�WR�VXSSRUW�WKH
VXSSUHVVLRQ� FRXUW¶V� UXOLQJ� DQG� WKDW� FRXUW� KDV� QRW
PLVDSSOLHG� WKH� ODZ�� ZH� ZLOO� QRW� VXEVWLWXWH� RXU
FUHGLELOLW\� GHWHUPLQDWLRQ� IRU� WKDW� RI� WKH� VXSSUHVVLRQ
FRXUW�MXGJH�

&RPPRQZHDOWK�Y��0DULQHOOL�� ���� 3D�� ����� ������������� $��G� ����� ���

�������� SHWLWLRQ� IRU� FHUW�� ILOHG� �-XO\� ���� ������ �1R�� ��������� �FLWDWLRQ

RPLWWHG��� �:H� ZLOO� HYDOXDWH� WKH� VXSSUHVVLRQ� FODLP� LQ� DFFRUGDQFH� ZLWK� WKLV

VWDQGDUG�

7KH� NQRFN� DQG� DQQRXQFH� UXOH� LV� HPERGLHG� LQ� 5XOH� ����� RI� WKH

3HQQV\OYDQLD�5XOHV� RI�&ULPLQDO� 3URFHGXUH�ZKLFK�SURYLGHV�� LQ� UHOHYDQW� SDUW�

WKDW� ³D� ODZ� HQIRUFHPHQW� RIILFHU� H[HFXWLQJ� D� VHDUFK� ZDUUDQW� VKDOO�� EHIRUH

HQWU\�� JLYH�� RU� PDNH� UHDVRQDEOH� HIIRUW� WR� JLYH�� QRWLFH� RI� KLV� LGHQWLW\�

DXWKRULW\� DQG� SXUSRVH� WR� DQ\� RFFXSDQW� RI� WKH� SUHPLVHV� VSHFLILHG� LQ� WKH
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ZDUUDQW��XQOHVV�H[LJHQW�FLUFXPVWDQFHV�UHTXLUH�KLV�LPPHGLDWH�IRUFLEOH�HQWU\�´

3D�5�&ULP�3���5XOH������D������3D�&�6�$�

7KH� SULPDU\� SXUSRVH� RI� WKH� NQRFN� DQG� DQQRXQFH� UXOH� LV� WR� SUHYHQW

UHVLVWDQFH�WR�ODZIXO�DXWKRULW\�EDVHG�RQ�WKH�RFFXSDQW¶V�HIIRUWV�WR�SURWHFW�KLV

SULYDF\� H[SHFWDWLRQ� DJDLQVW� WKH�XQDXWKRUL]HG�HQWU\� RI� SHUVRQV�XQNQRZQ� WR

KLP���&RPPRQZHDOWK�Y��&DUOWRQ������3D����������$��G�����������������

$GGLWLRQDOO\��WKH�UXOH�SUHYHQWV�YLROHQFH�DQG�SK\VLFDO�LQMXU\�WR�WKH�SROLFH�DQG

WKH�RFFXSDQWV���,G���7KH�UXOH�DOVR�SUHYHQWV�SURSHUW\�GDPDJH�UHVXOWLQJ�IURP

D�IRUFHG�HQWU\�GXULQJ�WKH�H[HFXWLRQ�RI�D�VHDUFK�ZDUUDQW���,G�

7KLV�&RXUW�KDV�GHWHUPLQHG�WKDW�H[FHSWLRQV�WR�WKH�NQRFN�DQG�DQQRXQFH

UXOH�H[LVW�ZKHUH�

��� � WKH� RFFXSDQWV� UHPDLQ� VLOHQW� DIWHU� UHSHDWHG� NQRFNLQJ
DQG�DQQRXQFLQJ�

����WKH�SROLFH�DUH�YLUWXDOO\�FHUWDLQ�WKDW�WKH�RFFXSDQWV�RI�WKH
SUHPLVHV�DOUHDG\�NQRZ�WKHLU�SXUSRVH�

���WKH�SROLFH�KDYH�UHDVRQ�WR�EHOLHYH�WKDW�DQ�DQQRXQFHPHQW
SULRU�WR�HQWU\�ZRXOG�LPSHULO�WKHLU�VDIHW\��>RU@

����WKH�SROLFH�KDYH�UHDVRQ�WR�EHOLHYH�WKDW�HYLGHQFH�LV�DERXW
WR�EH�GHVWUR\HG�

&RPPRQZHDOWK� Y�� &KDPEHUV�� ���� 3D�� ����� ����� ���� $��G� ����� ���
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��������� � 7KH� IDFWV� RI� WKLV� FDVH� LQGLFDWH� WKDW� WKH� FRQGXFW� RI� WKH� SROLFH

RIILFHUV�IDOOV�ZLWKLQ�WKH�VHFRQG�H[FHSWLRQ�WR�WKH�NQRFN�DQG�DQQRXQFH�UXOH��

7KH�JRDO�VRXJKW�WR�EH�DFKLHYHG�E\�WKH�NQRFN�DQG�DQQRXQFH�UXOH�LV�WR

DOHUW� WKH�RFFXSDQW�WR�WKH�SUHVHQFH�RI�D�SHUVRQ�DW�WKH�GRRU�DQG� LQIRUP�WKH

RFFXSDQW�RI�WKDW�SHUVRQ¶V�LGHQWLW\�DQG�SXUSRVH��WKXV�DOORZLQJ�WKH�RSSRUWXQLW\

IRU� SHDFHIXO� VXUUHQGHU� RI� WKH� SUHPLVHV� ZLWKRXW� GDQJHU� WR� RIILFHUV� DQG

RFFXSDQWV�RU�GDPDJH�WR�WKH�SURSHUW\���6HH�&KDPEHUV������3D��DW���������

$��G� DW� ���� �DQQRXQFHPHQW� RI� SXUSRVH� SULRU� WR� HQWU\� JLYHV� RFFXSDQW

RSSRUWXQLW\�WR�VXUUHQGHU�SUHPLVHV�SHDFHIXOO\����6HH�DOVR�&RPPRQZHDOWK

Y�� 0RUJDQ�� ���� 3D�� ���� ������� ���� $��G� ������ ���������� ������� DQG

&RPPRQZHDOWK�Y��'H0LFKHO������3D��������������������$��G����������

������������ERWK�VWDWLQJ�WKDW�D�SHDFHIXO�VXUUHQGHU�RI�SUHPLVHV�ZRXOG�IXOILOO

SXUSRVH�RI�NQRFN�DQG�DQQRXQFH� UXOH��� � ,I� WKH� RFFXSDQW� RI� WKH� UHVLGHQFH� LV

DOUHDG\�DZDUH�RI� WKH�SUHVHQFH�DQG�SXUSRVH�RI� WKH�SROLFH�� WKHQ� WKHUH� LV�QR

����������������������������������
�� �$OWKRXJK�WKH�FDVH� ODZ�OLVWV� WKHVH�H[FHSWLRQV�ZLWK� WKH�FRQMXQFWLYH� ³DQG´�
WKH�FRXUWV�KDYH�LQWHUSUHWHG�WKHVH�H[FHSWLRQV�WR�EH�OLVWHG�ZLWK�WKH�GLVMXQFWLYH
³RU�´� � ,Q� RWKHU�ZRUGV�� DQ\� RQH� RI� WKHVH� H[FHSWLRQV�PD\� EH�PHW� WR� MXVWLI\
QRQ�FRPSOLDQFH� ZLWK� WKH� NQRFN� DQG� DQQRXQFH� UXOH�� � 6HH�� H�J��
&RPPRQZHDOWK�Y��&DUOWRQ������$��G�����������SURYLGLQJ�WKDW�DQ\�RI�WKH
H[FHSWLRQV�MXVWLILHV�QRQ�FRPSOLDQFH�ZLWK�WKH�NQRFN�DQG�DQQRXQFH�UXOH��

��$W�WKH�VXSSUHVVLRQ�KHDULQJ��WKH�&RPPRQZHDOWK�GLG�QRW�LQWURGXFH�HYLGHQFH
WKDW� WKH� RIILFHUV� NQRFNHG�� � 6HH� 6�+�7�� DW� ������� � $W� WULDO�� KRZHYHU�� WKH
&RPPRQZHDOWK� LQWURGXFHG�RWKHU� RIILFHUV�ZKR� WHVWLILHG� WKDW� WKH� RIILFHUV� GLG
NQRFN� SULRU� WR� HQWU\�� � 1�7�� ������� DW� ���� ���� ����� � ,Q� UHYLHZLQJ� WKH
VXSSUHVVLRQ�FODLP��ZH�DUH�ERXQG�E\�WKH�UHFRUG�DV�FUHDWHG�DW�WKH�VXSSUHVVLRQ
KHDULQJ���$FFRUGLQJO\��ZH�FDQQRW�UHO\�RQ�WKH�IDFWV�WKDW�ZHUH�QRW�GHYHORSHG
XQWLO�WULDO�
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QHHG�WR�FRPSO\�ZLWK�WKH�NQRFN�DQG�DQQRXQFH�UXOH�EHFDXVH�LWV�SXUSRVHV�KDYH

EHHQ�VDWLVILHG�

,Q�WKLV�FDVH��$SSHOODQW�ZDV�LQ�FXVWRG\�RQ�WKH�SRUFK�RI�KHU�UHVLGHQFH�

6�+�7�� DW� ���� ���� ���� � 7KH� SROLFH� LGHQWLILHG� WKHPVHOYHV� DQG� WROG� $SSHOODQW

WKDW� WKH\� KDG� D� ZDUUDQW�� � 0RUHRYHU�� $SSHOODQW� ZDV� DQ� RFFXSDQW� RI� WKH

UHVLGHQFH� DQG� WKH� SHUVRQ� VSHFLILHG� LQ� WKH� VHDUFK� ZDUUDQW�� � ,G�� DW� ���

%HFDXVH�$SSHOODQW�NQHZ�RI�WKH�H[LVWHQFH��LGHQWLW\�DQG�SXUSRVH�RI�WKH�SROLFH

RIILFHUV�� LW� ZRXOG� EH� SRLQWOHVV� IRU� WKH� RIILFHUV� WR� VWRS� RQ� WKH�ZD\� LQWR� WKH

UHVLGHQFH�WR�NQRFN�RQ�WKH�GRRU�� �6HH�&RPPRQZHDOWK�Y��&KDPEHUV�����

3D��DW����������$��G�DW�������������SURYLGLQJ�WKDW�SROLFH�DUH�QRW�UHTXLUHG�WR

HQJDJH� LQ� IXWLOH� JHVWXUHV� LQ� H[HFXWLQJ� D� VHDUFK� ZDUUDQW��� VHH� JHQHUDOO\

8QLWHG�6WDWHV�Y��0F'RQDOG������)��G�����������'�&��&LU���������KROGLQJ

WKDW� SROLFH� DQQRXQFHPHQW� RI� SXUSRVH� WR� SHUVRQ� ZLWK� DSSDUHQW� DXWKRULW\

VHDWHG� RQ� SRUFK� ZDV� VXIILFLHQW� WR� VDWLVI\� DQQRXQFHPHQW� UHTXLUHPHQW��

$FFRUGLQJO\��WKH�RIILFHUV¶� IDLOXUH� WR�NQRFN�DQG�DQQRXQFH�ZDV�H[FXVHG�KHUH�

8QGHU�WKHVH�FLUFXPVWDQFHV��WKH�H[HFXWLRQ�RI�WKH�VHDUFK�ZDUUDQW�ZDV�ODZIXO�

7KHUHIRUH�� WKH� WULDO� FRXUW� GLG� QRW� HUU� LQ� UHIXVLQJ� WR� VXSSUHVV� HYLGHQFH

REWDLQHG�IURP�WKH�VHDUFK�RI�WKH�SUHPLVHV�

$SSHOODQW�QH[W�FRQWHQGV� WKDW� WKH� WULDO� FRXUW�HUUHG� LQ� IDLOLQJ� WR� SHUPLW

GHIHQVH�FRXQVHO�WR�LQTXLUH�DW�WULDO�UHJDUGLQJ�2IILFHU�)HUJXVRQ¶V�XQDYDLODELOLW\

DV� D� ZLWQHVV�� � ,Q� UHYLHZLQJ� WKH� WULDO� FRXUW¶V� HYLGHQWLDU\� UXOLQJV�� ZH� DUH

JXLGHG� E\� WKH� UXOH� RI� ODZ� WKDW� WKH� DGPLVVLELOLW\� RI� HYLGHQFH� LV� D� PDWWHU
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DGGUHVVHG� WR� WKH� VRXQG� GLVFUHWLRQ� RI� WKH� WULDO� FRXUW�� ZKLFK� PD\� RQO\� EH

UHYHUVHG� XSRQ� D� VKRZLQJ� WKDW� WKH� FRXUW� DEXVHG� LWV� GLVFUHWLRQ�

&RPPRQZHDOWK�Y��0D\KXH������3D����������������$��G�����������������

7KURXJKRXW� WKH� WULDO�� GHIHQVH� FRXQVHO� TXHVWLRQHG� YDULRXV� ZLWQHVVHV

UHJDUGLQJ� 2IILFHU� )HUJXVRQ¶V� ZKHUHDERXWV�� � (DFK� WLPH�� WKH� WULDO� MXGJH

VXVWDLQHG�WKH�&RPPRQZHDOWK¶V�REMHFWLRQV���6HH�1�7���������DW������������

1�7�� ������� DW� ����� ����� � $SSHOODQW� DUJXHV� WKDW� WKLV� OLQH� RI� TXHVWLRQLQJ

VKRXOG�KDYH�EHHQ�SHUPLWWHG�EHFDXVH� ³LI� )HUJXVRQ�ZDV�GLVPLVVHG�«�GXH� WR

KHU�LQYROYHPHQW�LQ�FULPLQDO�RU�LOOHJDO�DFWLYLWLHV��WKDW�LQIRUPDWLRQ�VKRXOG�KDYH

EHHQ�PDGH� NQRZQ� WR� WKH� MXU\�´� � $SSHOODQW¶V� %ULHI� DW� ���� � $OVR�� $SSHOODQW

DUJXHV�WKDW�)HUJXVRQ�SOD\HG�DQ�LQWHJUDO�UROH�LQ�WKH�DUUHVW�DQG�H[HFXWLRQ�RI

WKH� ZDUUDQW�� � $SSHOODQW¶V� %ULHI� DW� ������� � $SSHOODQW� IXUWKHU� DOOHJHV� WKDW

)HUJXVRQ� FRXOG� KDYH� H[SODLQHG� WKH� ³VXEVWDQWLDO� LQDFFXUDFLHV´� LQ� KHU

GHVFULSWLRQ�RI�$SSHOODQW�´�DQG�WKDW�)HUJXVRQ¶V�FUHGLELOLW\�ZDV�DQ�LVVXH�IRU�WKH

MXU\���,G�

+RZHYHU�� WKH� UHFRUG� VKRZV� WKDW� $SSHOODQW� NQHZ� RI� WKH� ORFDWLRQ� RI

2IILFHU�)HUJXVRQ�DW�WKH�WLPH�RI�WULDO��EXW�IDLOHG�WR�FDOO�2IILFHU�)HUJXVRQ���1�7�

�������� DW� ����� � 0RUHRYHU�� WKH� WUDQVFULSW� VKRZV� WKDW� $SSHOODQW� ZDV� RQO\

SUHYHQWHG� IURP� HOLFLWLQJ� LQIHUHQFHV� DV� WR� )HUJXVRQ¶V� ZKHUHDERXWV� DQG

UHDVRQV� IRU� OHDYLQJ� WKH� IRUFH�� � 1�7�� ������� DW� ���� ���� ���� ������� DW� ����

������7KH�WULDO�FRXUW�SURSHUO\�GHQLHG�$SSHOODQW�IURP�PDNLQJ�WKHVH�SUHMXGLFLDO

LQIHUHQWLDO� FODLPV� ZLWK� QR� HYLGHQWLDU\� EDVLV�� � 6HH� &RPPRQZHDOWK� Y�
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5LYHUV������3D�����������$��G�����������������FHUW��GHQLHG������8�6������

����6�&W������������/�(G��G�������������SUHYHQWLQJ�DSSHOODQW�IURP�FUHDWLQJ

LQIHUHQFHV�ZDV�SURSHU�DEVHQW�HYLGHQFH�WR�VXSSRUW�WKDW�LQIHUHQFH��

)XUWKHUPRUH�� 2IILFHU� )HUJXVRQ¶V� WHVWLPRQ\� ZRXOG� KDYH� EHHQ

FXPXODWLYH�EHFDXVH�WKH�&RPPRQZHDOWK�SUHVHQWHG�WHVWLPRQ\�IURP�D�QXPEHU

RI� RWKHU� RIILFHUV�� LQFOXGLQJ� 2IILFHU� &UDZIRUG�� ZKR� SDUWLFLSDWHG� LQ� WKH

H[HFXWLRQ�RI�WKH�ZDUUDQW�DQG�DUUHVW�RI�$SSHOODQW���$SSHOODQW�RIIHUV�QR�SURRI

WKDW� VWDWHPHQWV�PDGH� E\� )HUJXVRQ� ZRXOG� KDYH� FRQWUDGLFWHG� WKH� HYLGHQFH

SUHVHQWHG�DW�WULDO���$Q\�WHVWLPRQ\�IURP�)HUJXVRQ�DV�WR�WKH�DSSUHKHQVLRQ�RI

$SSHOODQW� DQG� WKH� H[HFXWLRQ� RI� WKH� VHDUFK� ZDUUDQW� ZRXOG� KDYH� EHHQ

FXPXODWLYH�DQG�WKHUHIRUH�LQDGPLVVLEOH���6HH�&RPPRQZHDOWK�Y��/HLJKORZ�

���� $��G� ����� ���� �3D�� 6XSHU�� ������ �LQGLFDWLQJ� WKDW� WKH� WULDO� FRXUW� KDV

GLVFUHWLRQ�WR�H[FOXGH�HYLGHQFH�WKDW�LV�FXPXODWLYH��

$GGLWLRQDOO\��2IILFHU�)HUJXVRQ�ZDV�GLVPLVVHG�IURP�WKH�SROLFH�IRUFH�IRU

UHDVRQV� XQUHODWHG� WR� WKLV� FDVH�� � 1�7�� �������� DW� ����� � &RQVHTXHQWO\�� DQ\

HYLGHQFH�WKDW�PLJKW�KDYH�EHHQ�HOLFLWHG�UHJDUGLQJ�)HUJXVRQ¶V�³SUREOHPV´�WKDW

PD\� KDYH� EURXJKW� DERXW� KHU� GLVPLVVDO� IURP� WKH� IRUFH� ZRXOG� KDYH� EHHQ

LUUHOHYDQW� DQG�ZDV� SURSHUO\� H[FOXGHG�� �6HH� 1�7�� ������� DW� ���� ������� DW

�����������6HH�&RPPRQZHDOWK�Y��(QGHUV������$��G�����������3D��6XSHU�

������ �VWDWLQJ�WKDW� HYLGHQFH� LV� RQO\� UHOHYDQW� LI� WKH� LQIHUHQFH� VRXJKW� EHDUV

XSRQ�WKH�PDWWHU�DW�LVVXH�LQ�WKH�FDVH�DQG�WKH�HYLGHQFH�UHQGHUV�WKH�GHVLUHG

LQIHUHQFH� PRUH� SUREDEOH� WKDQ� QRW�� WULDO� FRXUW� KDV� GLVFUHWLRQ� WR� H[FOXGH
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LUUHOHYDQW� HYLGHQFH��� � :H� WKHUHIRUH� ILQG� WKHVH� DOOHJDWLRQV� WR� EH� ZLWKRXW

PHULW��DQG�WKDW�WKH�WULDO�FRXUW�GLG�QRW�DEXVH�LWV�GLVFUHWLRQ�LQ�UHIXVLQJ�WR�DOORZ

WKLV�HYLGHQFH�DW�WULDO���&RQVHTXHQWO\��QR�UHOLHI�LV�GXH�RQ�WKHVH�JURXQGV�

$SSHOODQW¶V�ILQDO�LVVXH�LV�ZKHWKHU�WULDO�FRXQVHO�ZDV�LQHIIHFWLYH�IRU�IDLOLQJ

WR�LQWHUYLHZ�DQG�RU�FDOO�2IILFHU�)HUJXVRQ�DV�D�ZLWQHVV���7R�HVWDEOLVK�D�FODLP

RI� LQHIIHFWLYHQHVV� RI� FRXQVHO�� $SSHOODQW� PXVW� VKRZ�� LQWHU� DOLD�� WKDW� WKH

XQGHUO\LQJ�FODLP�LV�RI�DUJXDEOH�PHULW���&RPPRQZHDOWK�Y��:LOVRQ������3D�

����� ����� ����$��G������ ����� FHUW��GHQLHG�� BBB�8�6�� BBB������ 6�&W�� ����

����/�(G��G�������������FLWDWLRQ�DQG�TXRWDWLRQ�PDUNV�RPLWWHG��

7R�SURYH�WKDW�FRXQVHO�ZDV�LQHIIHFWLYH�IRU�IDLOLQJ�WR�LQYHVWLJDWH�RU�FDOO�D

ZLWQHVV�� D� GHIHQGDQW�PXVW� VKRZ� KRZ� WKH� WHVWLPRQ\� RI� WKH� ZLWQHVV� ZRXOG

KDYH�EHHQ�EHQHILFLDO�XQGHU�WKH�FLUFXPVWDQFHV�RI�WKH�FDVH���&RPPRQZHDOWK

Y��$XNHU������3D����������������$��G�������������������� � ,Q�DGGLWLRQ��D

GHIHQGDQW�PXVW�GHPRQVWUDWH�WKDW�

���� WKH�ZLWQHVV� H[LVWHG�� ���� WKH�ZLWQHVV�ZDV� DYDLODEOH� WR
WHVWLI\�IRU�WKH�GHIHQVH������FRXQVHO�NQHZ�RI�RU�VKRXOG�KDYH
NQRZQ�RI�WKH�H[LVWHQFH�RI�WKH�ZLWQHVV������WKH�ZLWQHVV�ZDV
ZLOOLQJ� WR� WHVWLI\� IRU� WKH� GHIHQVH�� DQG� ���� WKH� DEVHQFH� RI
WKH�ZLWQHVV¶�WHVWLPRQ\�ZDV�VR�SUHMXGLFLDO�DV�WR�KDYH�GHQLHG
WKH�GHIHQGDQW�D�IDLU�WULDO�

&RPPRQZHDOWK� Y�� +HQU\�� BBB� 3D�� BBB�� ���� $��G� ����� ���� ������

�FLWDWLRQV� RPLWWHG��� � $� IDLOXUH� WR� FDOO� D� ZLWQHVV� LV� QRW� SHU� VH� LQHIIHFWLYH

DVVLVWDQFH�RI�FRXQVHO�IRU�VXFK�D�GHFLVLRQ�JHQHUDOO\�LQYROYHV�D�PDWWHU�RI�WULDO

VWUDWHJ\���&RPPRQZHDOWK�Y��$XNHU��VXSUD�
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7KH�UHFRUG�VKRZV�WKDW�2IILFHU�)HUJXVRQ�H[LVWHG�DW�WKH�WLPH�RI�WULDO��DQG

WKDW� GHIHQVH� FRXQVHO� NQHZ� RI� KHU� ZKHUHDERXWV�� � 1�7�� �������� DW� ����

7KHUHIRUH��WKH�ILUVW�DQG�WKLUG�HOHPHQWV�DUH�PHW���:LWK�UHJDUGV�WR�WKH�VHFRQG

DQG� IRXUWK� HOHPHQWV�� $SSHOODQW� RIIHUV� QR� SURRI� WKDW� 2IILFHU� )HUJXVRQ� ZDV

ZLOOLQJ�DQG�DEOH�WR�WHVWLI\�DW�WULDO�RQ�EHKDOI�RI�$SSHOODQW���7KLV�&RXUW�ZLOO�QRW

JUDQW�UHOLHI�EDVHG�RQ�DQ�DOOHJDWLRQ�WKDW�D�FHUWDLQ�ZLWQHVV�PD\�KDYH�WHVWLILHG

LQ� WKH� DEVHQFH� RI� DQ� DIILGDYLW� IURP� WKDW�ZLWQHVV� WR� VKRZ� WKDW� WKH� ZLWQHVV

ZRXOG��LQ�IDFW��WHVWLI\���6HH�&RPPRQZHDOWK�Y��/DVVHQ������$���G���������

�3D��6XSHU���������SURYLGLQJ�WKDW�DIILGDYLW�VKRZLQJ�ZLWQHVV¶�ZLOOLQJQHVV�DQG

DELOLW\� WR� FRRSHUDWH� PXVW� EH� SUHVHQW� IRU� UHOLHI� WR� EH� JUDQWHG��� � 2Q� WKH

FRQWUDU\��$SSHOODQW�EDOGO\�DOOHJHV�WKDW�)HUJXVRQ¶V�WHVWLPRQ\�PD\�KDYH�EHHQ

IDYRUDEOH�WR�$SSHOODQW���:H�ILQG�QR�GLVFXVVLRQ�LQ�$SSHOODQW¶V�EULHI�DV�WR�ZKDW

WKLV�WHVWLPRQ\�ZRXOG�EH��KRZ�LW�ZRXOG�EH�IDYRUDEOH�RU�KRZ�WKH�DEVHQFH�RI

VXFK� WHVWLPRQ\� SUHMXGLFHG� $SSHOODQW� VR� DV� WR� GHQ\� KHU� RI� D� IDLU� WULDO�

7KHUHIRUH��$SSHOODQW�KDV�QRW�PHW� WKH� EXUGHQ� RI� VKRZLQJ� WKDW� FRXQVHO�ZDV

LQHIIHFWLYH�IRU�IDLOLQJ�WR�FDOO�2IILFHU�)HUJXVRQ�DV�D�ZLWQHVV���&RQVHTXHQWO\��QR

UHOLHI� LV� GXH� RQ� WKLV� EDVLV�� � )LQGLQJ� WKDW� QRQH� RI� WKH� LVVXHV� UDLVHG� E\

$SSHOODQW�ZDUUDQW�WKH�JUDQW�RI�UHOLHI��ZH�DIILUP�WKH�MXGJPHQW�RI�VHQWHQFH�

-XGJPHQW�RI�VHQWHQFH�DIILUPHG�


