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OPINION BY BENDER, J.:                                   Filed: September 7, 2007 

¶ 1 This is a consolidated appeal from two judgments of sentence imposed 

upon Appellant subsequent to convictions for driving under suspension and 

after a payment determination hearing.  Appellant raises one issue for our 

consideration, did the court err in determining that the defendant’s summary 

appeals were untimely filed without giving the defendant an opportunity to 
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present evidence that he was advised of his appeal rights at the time of 

sentencing and not on the date of conviction?  We vacate and remand. 

¶ 2 On September 25, 2006, Appellant filed two notices of summary 

appeal with the Clerk of Courts of Clarion County.  These two appeals were 

docketed 46 SA 2006 and 47 SA 2006.  Both summary appeals related to 

underlying convictions, in Magisterial District Court, for driving under 

suspension.  The conviction at 46 SA 2006 resulted from a summary trial 

held on July 18, 2005.  The conviction at 47 SA 2006 resulted from the entry 

of a guilty plea on July 6, 2006.  In response to the filing of the notices, a 

summary appeal trial was scheduled, after a continuance, for January 10, 

2007.  On January 4, 2007, six days prior to the scheduled summary appeal 

trial, the Commonwealth filed a motion to dismiss asserting that the appeals 

were untimely as the notices of summary appeal were filed more than 30 

days from the date of conviction.  Argument on the Commonwealth’s motion 

was set for January 10, 2007 and, on that date, the court granted the 

Commonwealth’s motion after hearing argument, stating that the summary 

appeals were not filed within 30 days of the dates of conviction.  The 

present, timely appeal followed. 

¶ 3 Generally speaking, Appellant argues that his two summary appeals 

were timely as he was not notified of his appeal rights at the time of 

conviction, but rather, at the time of sentencing.  Alternatively, Appellant 

argues that the court erred in finding his appeals untimely without providing 
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him an opportunity to present evidence that he was not given his appeal 

rights at the time of conviction.   

¶ 4 Crucial to Appellant’s arguments is his contention that, although he 

was convicted on July 18, 2005 and July 6, 2006, neither of the two 

sentences of imprisonment were imposed until August 24, 2006.  Appellant 

further contends that although he was notified of his appeal rights at the 

time of sentencing, he was not provided these rights when he was convicted.  

The Commonwealth counters that there is no indication in the record that 

Appellant was not sentenced to prison at the time of conviction, as the rules 

of criminal procedure dictate, or that Appellant was not provided his appeal 

rights at the time of conviction, as is also required by the rules of criminal 

procedure.   

¶ 5 A review of the record reveals that some of Appellant’s claims are well 

founded, specifically, that he was not sentenced to imprisonment on the 

dates of conviction for driving under suspension but, rather, on August 24, 

2006.  As to the charge docketed at 46 SA 2006, the Magisterial District 

Court transcript reveals a conviction for 75 Pa.C.S. § 1543(A) entered on 

July 18, 2005.  The transcript reveals that fine/costs/restitution in the 

amount of $892.50 was imposed upon Appellant on that date.  The 

transcript also contains a box followed by the heading “Sentenced to 

Imprisonment,” with space for the filling in of a jail sentence, if applicable.  
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This box was unchecked, and there was no notation of a jail sentence written 

in the space provided after the box.   

¶ 6 The next document contained in the certified record for 46 SA 2006 is 

a “Magisterial District Judge Payment Order,” which sets forth a payment 

schedule for the outstanding balance of $892.50.  This document was dated 

October 19, 2005.  The next document contained in the certified record is 

entitled “Order to Appear for Sentence of Imprisonment.”  The document 

contains the following statement, “you are hereby commanded to appear 

before the undersigned magisterial district judge for execution of your 

sentence of imprisonment at:”  This printed statement is followed by the 

typewritten date and time, “9/27/06” and “9:00 a.m.,” indicating the date 

Appellant was to report to jail.  This form contains the notation “Date 

Printed: 8/24/06 11:05:40 AM.,” more than one year after Appellant was 

convicted of driving under suspension.  Thus, the record bears out 

Appellant’s allegation that, although he was sentenced to a fine on the date 

of conviction, he was not sentenced to imprisonment until August 24, 2006.   

¶ 7 As to the charge docketed at 47 SA 2006, the first document from the 

Magisterial District Court is a notice of trial setting Appellant’s summary trial 

for July 17, 2006.  The next document contained in the certified record is 

entitled “Notice of Payment Determination Hearing,” and is dated July 6, 

2006.  That document sets August 24, 2006 as the date of the hearing and 

notes that the Magisterial District Judge had, on that day, sentenced 
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Appellant to pay a fine and/or costs for violating the charge noted above.1  

Curiously, despite the imposition of the fine that very day, the document 

further notes that Appellant had failed to pay the above fine and/or costs.  

The next document contained in the certified record is entitled “Order to 

Appear for Sentence of Imprisonment,” which contains the same information 

as found in 46 SA 2006.  Thus, it is similarly clear that the judgment of 

sentence on this count was also imposed on August 24, 2006, as Appellant 

contends.   

¶ 8 There appears to have been some confusion as to what transpired 

below that led to the imposition of a sentence of imprisonment.  The parties 

to this case appear to be treating the jail sentence as incident to the 

conviction for driving under suspension.  The record does not bear this out.  

Rather, it appears that the sentence of imprisonment was imposed 

collaterally to the conviction for driving under suspension, and was a direct 

result of Appellant’s failure to pay ordered fines, costs and restitution.  

Indeed, a review of 75 Pa.C.S. § 1543 reveals that the statute does not 

allow for the imposition of a sentence of imprisonment for a conviction for 

Section 1543(a).  The penalty specified in the statute is a fine of $200.   

¶ 9 The key to explaining Appellant’s sentence of imprisonment appears to 

be found in the text of Pa.R.Crim.P. 456, which reads, in relevant parts: 

                                    
1 It would appear that Appellant entered a guilty plea to the charge prior to 
the day scheduled for trial. 
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Rule 456.  Default Procedures: Restitution, Fines, and 
Costs 
 

. . . 
 
   (B) If a defendant defaults on the payment of fines and 
costs, or restitution, as ordered, the issuing authority shall 
notify the defendant in person or by first class mail that, 
unless within 10 days of the date on the default notice, the 
defendant pays the amount due as ordered, or appears 
before the issuing authority to explain why the defendant 
should not be imprisoned for nonpayment as provided 
by law, a warrant for the defendant's arrest may be issued. 
  
   (C) If the defendant appears pursuant to the 10-day 
notice in paragraph (B) or following an arrest for failing to 
respond to the 10-day notice in paragraph (B), the issuing 
authority shall conduct a hearing to determine whether the 
defendant is financially able to pay as ordered. 
 
   (1) Upon a determination that the defendant is financially 
able to pay as ordered, the issuing authority may impose 
any sanction provided by law. 
 

. . . 
  
     (c) if a sentence of imprisonment has been 
imposed, direct the defendant to appear for the execution 
of sentence on a date certain unless the defendant files a 
notice of appeal within the 30-day period; and 
 

. . . 
 
   (D) A defendant may appeal an issuing authority's 
determination pursuant to this rule by filing a notice of 
appeal within 30 days of the issuing authority's order. The 
appeal shall proceed as provided in Rules 460, 461, and 
462. 
 

(Emphasis added.)  

¶ 10 As can be seen from a review of Pa.R.Crim.P. 456, if a defendant fails 

to pay fines, costs or restitution as ordered, the court may, upon a finding 
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that the defendant had the ability to pay, sentence the defendant to 

imprisonment.  Although the certified record does not provide a complete 

“paper trail” of the proceedings below, it does appear that sentence in the 

present case was imposed pursuant to the above provisions, particularly 

when the two records are combined.   

¶ 11 Appellant was ordered to pay fines/costs/restitution in the amount of 

$892.50 on July 18, 2005, pursuant to the first conviction for driving while 

under suspension.  On October 19, 2005, a payment order was issued after 

a hearing, pursuant to Pa.R.Crim.P. 456, was held on the date of Appellant’s 

conviction to determine his ability to pay.  On the date of Appellant’s second 

conviction, July 6, 2006, a notice of payment determination hearing was 

issued that states that Appellant was ordered to pay $1,081.50 and had yet 

to pay.  Since the fine and costs were imposed that very day, and since 

Appellant was eventually given a prison sentence in each case, one might 

infer that Appellant had not kept current with the previous order of payment.  

The notice states that the court may “impose imprisonment for non-payment 

of these fines and costs.”  Notice of Payment Determination Hearing, 

7/06/2006.  On the date of the scheduled hearing, the sentences of 

imprisonment were handed down.   

¶ 12 Returning to the matter of Appellant’s appeals, the text of Rule 456 

makes clear that a defendant has the right to file an appeal when sentence 

is imposed for failing to make payments.  Thus, to the extent Appellant’s 
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appeals relate to the sentence of imprisonment, they were timely and the 

court erred in dismissing them.  On the other hand, there is no reason to 

view the appeals as relating to the underlying convictions.  In each of those 

cases, no appeal was filed within 30 days, and, thus, we must deem those 

convictions/sentences to have been made “final” by the failure to appeal.   

¶ 13 To the extent Appellant argues that he is entitled to address the 

underlying convictions and relies upon an assertion of a lack of notice, the 

present case provides an apt illustration of the importance of developing a 

record for appellate review.  Appellant contends that, despite being 

convicted on earlier dates, he was not informed of his right to appeal until 

the sentence of imprisonment was imposed on August 24, 2006.  The 

Commonwealth contests this fact and argues that the record demonstrates 

no departures from normal procedure.  It is well settled that the Appellant 

bears the burden of ensuring a completed record.2  In the present case, it 

appears that there was no recording of Appellant’s summary trial or entry of 

a plea, nor was there transcription of those events.  As such, there is no 

record to support Appellant’s claims that he was not provided the requisite 

notice of his appeal rights at the time of his convictions.   

¶ 14 Appellant counters that he should have been given an opportunity to 

present evidence proving that he did not receive the requisite notice.  The 

                                    
2 "It has repeatedly been held by our courts that the burden to produce a 
complete record for appellate review rests, solely with the appellant." 
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flaw in this argument is that it was incumbent upon Appellant to take some 

affirmative step that would put the issue into controversy.  To the court, 

Appellant simply filed an untimely appeal and it was dismissed accordingly.  

Appellant himself acknowledges that he could have filed a motion for leave 

to appeal nunc pro tunc.  Had he done so, Appellant would have had to 

support the motion with allegations entitling him to that relief and, if 

contested, the matter could have been resolved by the holding of a hearing.  

Alternatively, since the proceedings in question were not transcribed, it is 

possible Appellant could have taken steps under the Pennsylvania Rules of 

Appellate Procedure to reconstruct a record.  Pa.R.A.P. 1923 provides: 

 
 Rule 1923.  Statement in Absence of Transcript 
 
   If no report of the evidence or proceedings at a hearing or 
trial was made, or if a transcript is unavailable, the 
appellant may prepare a statement of the evidence or 
proceedings from the best available means, including his 
recollection.  The statement shall be served on the appellee, 
who may serve objections or propose amendments thereto 
within ten days after service.  Thereupon the statement and 
any objections or proposed amendments shall be submitted 
to the lower court for settlement and approval and as 
settled and approved shall be included by the clerk of the 
lower court in the record on appeal. 

 
 
Pa.R.Crim.P. 460 clearly establishes that an appeal from a summary 

proceeding shall be commenced by the filing of a notice of appeal within 30 

                                                                                                                 
Commonwealth v. Chopak, 532 Pa. 227, 236 n.5, 615 A.2d 696, 701 n.5 
(1992). 
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days of the date of conviction or entry of a guilty plea.  The text of that rule 

follows: 

Rule 460.  Notice of Appeal 
 
    (A) When an appeal is authorized by law in a summary 
proceeding, including an appeal following a prosecution for 
violation of a municipal ordinance that provides for 
imprisonment upon conviction or upon failure to pay a fine, 
an appeal shall be perfected by filing a notice of appeal 
within 30 days after the entry of the guilty plea, the 
conviction, or other final order from which the appeal is 
taken.  The notice of appeal shall be filed with the clerk of 
courts. 

 
Pa.R.Crim.P. 460.  Here, it is undisputed that Appellant filed his appeal on 

September 25, 2006.  Appellant was convicted of the first offense in a 

summary trial on July 18, 2005.  Appellant entered a guilty plea to the 

second charge of driving under suspension on July 6, 2006.  Thus, both 

convictions were recorded more than 30 days prior to the filing of a notice of 

appeal and, as to those convictions, the judgment is final.  Appellant’s 

contention that his tardiness should be excused due to a lack of notice is 

simply not borne out by the record and Appellant has taken no steps to have 

the record reflect his contentions.   

¶ 15 The upshot of the above analysis is that the court’s order dismissing 

Appellant’s appeals will be reversed and Appellant’s summary appeals will be 

reinstated.  However, those appeals will only reach the propriety of imposing 

a sentence of imprisonment for non-payment of fines/costs/restitution.  The 

reinstated appeals will not reach the merits of the underlying convictions.   
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¶ 16 Judgments of sentence vacated.  Remanded for summary appeal trial.  

Jurisdiction relinquished.   

¶ 17 Judge Lally-Green concurs in the result. 


