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2Q�0D\���������� UHSUHVHQWHG�E\�5XVVHO�.DUO��(VTXLUH�� DSSHOODQW� SOHG

JXLOW\�WR�UHFHLYLQJ�VWROHQ�SURSHUW\�DQG�ILUHDUPV�QRW�WR�EH�FDUULHG�ZLWKRXW�D

OLFHQVH���+H�ZDV�VHQWHQFHG�WR�DQ�DJJUHJDWH�WHUP�RI�VL[WHHQ�WR�VHYHQW\�WZR

PRQWKV�LPSULVRQPHQW�

2Q� $XJXVW� ��� ������ DSSHOODQW� ILOHG� D� SUR� VH� SHWLWLRQ� XQGHU� WKH� 3RVW

&RQYLFWLRQ� 5HOLHI� $FW� �3&5$�� DOOHJLQJ� YDULRXV� LQVWDQFHV� RI� SOHD� FRXQVHO¶V

LQHIIHFWLYHQHVV���-RVHSK�%XUW��(VTXLUH��ZDV�DSSRLQWHG�WR�UHSUHVHQW�DSSHOODQW

LQ� WKLV�FROODWHUDO�DWWDFN��KH� ILOHG� DQ�DPHQGHG�3&5$�SHWLWLRQ� DQG� UHTXHVWHG

SHUPLVVLRQ� WR� ILOH� DQ� DSSHDO� QXQF� SUR� WXQF�� � 7KH� WULDO� FRXUW� JUDQWHG� WKH

UHTXHVW�DQG�UHLQVWDWHG�DSSHOODQW¶V�GLUHFW�DSSHDO�ULJKWV�1RYHPEHU����������

2Q�'HFHPEHU�����������$WWRUQH\�%XUW�ILOHG�D�QRWLFH�RI�DSSHDO�WR�WKLV

&RXUW�DQG�LQFOXGHG�DQ�DSSHOODWH�EULHI���1HYHUWKHOHVV��DSSHOODQW�ILOHG�KLV�RZQ

EULHI�DV�ZHOO��DOOHJLQJ�SOHD�FRXQVHO�DQG�DSSHOODWH�FRXQVHO�ZHUH�ERWK�DIILOLDWHG
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ZLWK�WKH�(ULH�&RXQW\�SXEOLF�GHIHQGHU¶V�RIILFH�� WKHUHE\�FUHDWLQJ�D� FRQIOLFW� RI

LQWHUHVW��KLV�EULHI�DOVR�FKDOOHQJHG�DSSHOODWH�FRXQVHO¶V�HIIHFWLYHQHVV�

8SRQ�UHYLHZ��ZH�IRXQG�QR�FRQVWLWXWLRQDO�ULJKW�WR�K\EULG�UHSUHVHQWDWLRQ�

DQG� UHPDQGHG� WKH� FDVH� SXUVXDQW� WR� &RPPRQZHDOWK� Y�� (OOLV�� ���� $��G

����� �3D�� ������� � ,Q� GRLQJ� VR�� ZH� GLUHFWHG� WKH� WULDO� FRXUW� ³WR� HYDOXDWH

DSSHOODQW¶V�FODLPV�DQG�DSSRLQW�QHZ�FRXQVHO�LI�UHTXLUHG�´��&RPPRQZHDOWK�Y�

7RUUHV������$��G�������3D��6XSHU���������XQSXEOLVKHG�PHPRUDQGXP��

7KH� WULDO� FRXUW� UHYLHZHG� DSSHOODQW¶V� FODLPV� DQG� FRQFOXGHG� WKH\�ZHUH

GHYRLG� RI� PHULW� RQ� )HEUXDU\� ���� ������ � 6SHFLILFDOO\�� WKH� FRXUW� IRXQG� QR

FRQIOLFW�RI�LQWHUHVW�EHFDXVH��DOWKRXJK�DSSHOODWH�FRXQVHO��$WWRUQH\�%XUW��LV�D

PHPEHU�RI�WKH�(ULH�&RXQW\�SXEOLF�GHIHQGHU¶V�RIILFH��SOHD�FRXQVHO� �$WWRUQH\

.DUO��LV�QR�ORQJHU�DIILOLDWHG�ZLWK�WKDW�RIILFH���7ULDO�&RXUW�2UGHU�����������DW���

���HPSKDVLV�DGGHG����7KLV�DSSHDO�IROORZV�

�$SSHOODQW�FODLPV�WKH�WULDO�FRXUW�HUURQHRXVO\����� IDLOHG�WR�DSSRLQW�QHZ

FRXQVHO�GXH�WR�D�FRQIOLFW�RI�LQWHUHVW��DQG�����IDLOHG�WR�ILQG�DSSHOODWH�FRXQVHO

LQHIIHFWLYH���:H�GR�QRW� UHDFK�DSSHOODQW¶V� VHFRQG� LVVXH�EHFDXVH�ZH�DJUHH�D

FRQIOLFW�RI�LQWHUHVW�H[LVWV�

:H�JOHDQ�JXLGDQFH�IURP�WKH�GHFLVLRQ� LQ�&RPPRQZHDOWK�Y��:ULJKW�

����$��G�������3D���������ZKHUH�RXU�6XSUHPH�&RXUW�VWDWHG�

$�3&+$�SHWLWLRQHU�DOOHJLQJ�LQHIIHFWLYH�DVVLVWDQFH�RI�FRXQVHO�PD\
QRW�EH�UHSUHVHQWHG�E\�DQ�DWWRUQH\� IURP�WKH�VDPH�RIILFH�DV� WKH
DOOHJHGO\� LQHIIHFWLYH� DWWRUQH\�� UHJDUGOHVV� RI� WKH� IDFW� WKDW� RQH
VWDUWHG�ZRUNLQJ�WKHUH�DIWHU�WKH�RWKHU�OHIW���7KH�ODWHU�DWWRUQH\��E\
UHDVRQ� RI� KLV� DVVRFLDWLRQ� ZLWK� WKH� VDPH� RIILFH�� VWLOO� KDV� DQ
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DSSHDUDQFH� RI� D� FRQIOLFW� RI� LQWHUHVW� WKUHDWHQLQJ� KLV� GXW\� RI
]HDORXV�DGYRFDF\�

,G��� DW� ������ �6HH� DOVR��&RPPRQZHDOWK� Y�� 'HONHU�� ���� $��G� ���� �3D�

6XSHU��������

7KH� UHFRUG� VXJJHVWV� ERWK� DWWRUQH\V� ZKR� UHSUHVHQWHG� DSSHOODQW�ZHUH

DVVRFLDWHG�ZLWK�WKH�SXEOLF�GHIHQGHU¶V�RIILFH�DW�WKH�RXWVHW�RI�WKH�LQVWDQW�FDVH�

7KH� ]HDORXVQHVV� RI� DGYRFDF\� IURP� DQ� DWWRUQH\� VFUXWLQL]LQJ� DQ� DVVRFLDWH¶V

VWHZDUGVKLS� LV� FOHDUO\� VXEMHFW� WR� SHUPDQHQW� VHFRQG�JXHVVLQJ�� � )XUWKHU��ZH

PXVW� EH� FRQFHUQHG� QRW� RQO\� WKDW� D� SDUWLFXODU� FODLP� UDLVHG� EH� YLJRURXVO\

DUJXHG�� EXW� DOVR� WKDW� DQ\� RWKHU� SRWHQWLDO� FODLP�� ZKLFK� PLJKW� KDYH� EHHQ

RYHUORRNHG� E\� D� FRQIOLFWHG� DWWRUQH\�� ZRXOG� EH� UDLVHG� DW� WKH� VDPH� WLPH�

&RPSDUH�&RPPRQZHDOWK�Y��)R[������$��G����������	�Q����3D��������

$SSHOODWH�FRXQVHO��LQ�KLV�EULHI�WR�WKLV�&RXUW��GLG�QRW�UDLVH�DQ�DOOHJDWLRQ

RI� SOHD� FRXQVHO¶V� LQHIIHFWLYHQHVV�� RQH� ZRXOG� H[SHFW� DSSHOODWH� FRXQVHO� WR

DWWHPSW� WR� SXQFK� KROHV� LQ� SULRU� FRXQVHO¶V� VWHZDUGVKLS�� LQ� DQ� HIIRUW� WR

FKDOOHQJH� WKH� YDOLGLW\� RI� WKH� JXLOW\� SOHD�� � :KHWKHU� WKLV� RPLVVLRQ� ZDV� WKH

UHVXOW�RI�DQ�LQIRUPHG�GHFLVLRQ�RU�WKH�SURGXFW�RI�FRQIOLFWHG�OR\DOW\�LV�QRW�IRU

WKLV�&RXUW�WR�GHFLGH��LW�ZLOO�KRZHYHU��EH�WKH�VXEMHFW�RI�SHUPDQHQW�GHEDWH�

7KLV� FRQIOLFW� H[WHQGV� QRW� MXVW� WR� LQGLYLGXDO� ODZ\HUV�� EXW� WR� WKH

LQVWLWXWLRQ� RI� WKH� RIILFH�� � &RXQVHO� ZLWKLQ� DQ� RIILFH� PD\� FRPH� DQG� JR�� EXW

SROLFLHV� DQG� SURFHGXUHV� WHQG� WR� UHPDLQ�� ZKHWKHU� ZULWWHQ� RU� XQZULWWHQ�

FRXQVHO�ZLWKLQ� WKH� RIILFH�PD\�QRW� VHH� D� YLDEOH� LVVXH�� NQRZLQJ� WKH� LQWHUQDO
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³ZK\´�DQG�³KRZ´�GHFLVLRQV�ZHUH�PDGH�� �$Q�DGYRFDWH�TXHVWLRQLQJ� IURP�WKH

RXWVLGH�GRHV�QRW�VXIIHU�WKLV�GLVDGYDQWDJH�RI�LQWLPDF\�

7KH� SUHVXPSWLRQ� RI� D� FRQIOLFW� E\� YLUWXH� RI� WKH� DWWRUQH\V¶� SULRU

DVVRFLDWLRQ�LV�DFWXDO�DQG�WKUHDWHQLQJ�WR�DSSHOODQW¶V�EHVW�LQWHUHVWV���:H�PXVW

WKHUHIRUH� UHPDQG� WKLV� FDVH� RQFH�PRUH�ZLWK� D� GLUHFWLRQ� IRU� DSSRLQWPHQW� RI

XQFRQIOLFWHG�FRXQVHO��

&DVH� UHPDQGHG��ZLWKRXW� SUHMXGLFH� WR� DSSHOODQW¶V� GLUHFW� DSSHDO� ULJKWV

QXQF�SUR� WXQF�� IRU�DSSRLQWPHQW� RI� QHZ� FRXQVHO�XQDIILOLDWHG�ZLWK� WKH�SXEOLF

GHIHQGHU¶V�RIILFH���-XULVGLFWLRQ�UHOLQTXLVKHG�

����������������������������������
��,Q�UHDFKLQJ�WKLV�GHFLVLRQ��ZH�QRWH�WKH�FRQFXUULQJ�VWDWHPHQW�LQ�DSSHOODQW¶V
SULRU� GLUHFW� DSSHDO�� ZKHUHLQ� 3UHVLGHQW� -XGJH� 0F(ZHQ� VXJJHVWHG� VLPSO\
UHPDQGLQJ�WKH�FDVH�WR�WKH�WULDO�FRXUW�IRU�WKH�DSSRLQWPHQW�RI�QHZ�DSSHOODWH
FRXQVHO�� �7RUUHV��VXSUD� �0F(ZHQ�� 3�-��� FRQFXUULQJ��� �:KLOH�ZH� DSSUHFLDWH
WKH� FRPPHQGDEOH� HIIRUWV� RI� WKH� OHDUQHG� WULDO� FRXUW� WR� VDYH� WKH� H[SHQVH�
DSSRLQWLQJ�RXWVLGH�FRXQVHO�LV�WKH�RQO\�DOWHUQDWLYH�LQ�WKLV�VLWXDWLRQ�


