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7KLV� LV� DQ� DSSHDO� WDNHQ� IURP� WKH� FLYLO� FRPPLWPHQW� WR� LQYROXQWDU\

SV\FKLDWULF� WUHDWPHQW� HQWHUHG� RQ� 0DUFK� ��� ������ DQG� WKH� RUGHU� GHQ\LQJ

SRVW�WULDO�PRWLRQV� HQWHUHG� RQ�0DUFK� ���� ������ �:H� UHYHUVH�� UHPDQG�� DQG

UHOLQTXLVK�MXULVGLFWLRQ�IRU�IXUWKHU�SURFHHGLQJV�LQ�OLJKW�RI�WKLV�GHFLVLRQ�

2Q� 0DUFK� ��� ������ 6WHYHQ� +DQFRFN� ZDV� DGPLWWHG� WR� 7KH� 0HDGRZV

3V\FKLDWULF�&HQWHU� LQ� &HQWUH�+DOO�� 3HQQV\OYDQLD�� IRU� LQYROXQWDU\� HPHUJHQF\

H[DPLQDWLRQ� DQG� WUHDWPHQW� SXUVXDQW� WR� 0HQWDO� +HDOWK� 3URFHGXUHV� $FW

�³0+3$´������������3�6�����������7ZR�GD\V�ODWHU��DSSHOODQW¶V�SDUHQWV��(PLOLH

DQG�5RQDOG�+DQFRFN�� ILOHG� D� SHWLWLRQ� IRU� LQYROXQWDU\� WUHDWPHQW� SXUVXDQW� WR

0+3$�������� �$�KHDULQJ�SXUVXDQW� WR�0+3$�������ZDV� KHOG� EHIRUH�0HQWDO

+HDOWK�5HYLHZ�2IILFHU�&KDUOHV� -��.URERWK��(VT�� DW� 7KH�0HDGRZV�3V\FKLDWULF

&HQWHU�RQ�0DUFK���������� �$V� D� UHVXOW� RI� WKH�0DUFK��WK�KHDULQJ�� DSSHOODQW

ZDV�FHUWLILHG�IRU�H[WHQGHG�LQYROXQWDU\�HPHUJHQF\�WUHDWPHQW�IRU�D�SHULRG�QRW

WR�H[FHHG�WZHQW\�GD\V���$SSHOODQW�ILOHG�D�3HWLWLRQ�IRU�5HYLHZ�RI�&HUWLILFDWLRQ
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IRU�([WHQGHG�,QYROXQWDU\�7UHDWPHQW���-XGJH�&KDUOHV�&��%URZQ��-U��GHQLHG�WKH

SHWLWLRQ�RQ�0DUFK������������7KLV�DSSHDO�FKDOOHQJHV�WKH�YDOLGLW\�RI�WKH�0DUFK

�WK�FHUWLILFDWLRQ�DQG�WKH�0DUFK���WK�GHQLDO�RI�WKH�SHWLWLRQ�IRU�UHYLHZ�

$SSHOODQW�SXWV�IRUWK�WZR�TXHVWLRQV�IRU�UHYLHZ�EHIRUH�WKLV�&RXUW�

�� :KHWKHU� WKH�0HQWDO�+HDOWK�5HYLHZ�2IILFHUV�HUUHG� LQ�DOORZLQJ
7KH� 0HDGRZV� 3V\FKLDWULF� +RVSLWDO� WR� HVWDEOLVK� WKDW� WKH
DSSHOODQW� ZDV� VHYHUHO\� PHQWDOO\� GLVDEOHG� ZLWK� D
SUHSRQGHUDQFH� RI� WKH� HYLGHQFH� UDWKHU� WKDQ� FOHDU� DQG
FRQYLQFLQJ�HYLGHQFH�VXFK�WKDW�WKH�FRPPLWPHQW�RUGHU�PXVW�EH
YDFDWHG�DQG�WKDW�DOO�UHFRUGV�PXVW�EH�H[SXQJHG"�>VLF@

�� :KHWKHU�WKH�HYLGHQFH�ZDV�LQVXIILFLHQW�WR�VXVWDLQ�D�ILQGLQJ�WKDW
0U��+DQFRFN�ZDV�D�FOHDU�DQG�SUHVHQW�GDQJHU�WR�KLPVHOI�VLQFH
WKH�UHFRUG�GRHV�QRW�VXSSRUW�VXFK�D�ILQGLQJ"�>VLF@

$SSHOODQW¶V� EULHI� DW� ��� � )RU� WKH� UHDVRQV� VWDWHG� EHORZ�� ZH� KROG� WKDW� WKH

DSSURSULDWH� VWDQGDUG� RI� SURRI� IRU� DQ� HPHUJHQF\� LQYROXQWDU\� WUHDWPHQW

KHDULQJ�SXUVXDQW�WR�0+3$�������LV�FOHDU�DQG�FRQYLQFLQJ�HYLGHQFH���7KXV��ZH

UHYHUVH� WKH� 0DUFK� ��WK� RUGHU� GHQ\LQJ� DSSHOODQW¶V� 3HWLWLRQ� IRU� 5HYLHZ� RI

&HUWLILFDWLRQ�IRU�([WHQGHG�7UHDWPHQW��UHPDQG�DQG�UHOLQTXLVK�MXULVGLFWLRQ�IRU

IXUWKHU�SURFHHGLQJV�LQ�OLJKW�RI�RXU�ILQGLQJV�

:H�DUH�DVNHG�WR�UHYLHZ�WKH�DSSOLFDWLRQ�RI�0+3$�����������3�6���������

WKH�VWDWXWH�VHWWLQJ�IRUWK�WKH�IUDPHZRUN�IRU�H[WHQGHG�LQYROXQWDU\�HPHUJHQF\

WUHDWPHQW�� � 7KH� V\VWHP� IRU� LQYROXQWDULO\� WUHDWLQJ� DQ� LQGLYLGXDO� IRU� PHQWDO

LOOQHVV�LV�FRPSOH[���7KH�ILUVW�VWDJH��SXUVXDQW�WR�0+3$��������DOORZV�IRU�WKH

LQYROXQWDU\�H[DPLQDWLRQ�DQG�WUHDWPHQW�RI�DQ�LQGLYLGXDO�IRU�XS�WR�����KRXUV�

���3�6�����������2QFH�LW�LV�EHOLHYHG�WKDW�FRQILQHPHQW�VKRXOG�H[WHQG�EH\RQG

���� KRXUV�� D� IDFLOLW\� FDQ� DSSO\� IRU� D� FHUWLILFDWLRQ� IRU� H[WHQGHG� LQYROXQWDU\
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HPHUJHQF\�WUHDWPHQW�IRU�XS�WR�WZHQW\�GD\V�SXUVXDQW�WR�0+3$���������,I�LW

DSSHDUV�WKDW�WKH�LQGLYLGXDO�QHHGV�WUHDWPHQW�H[WHQGLQJ�EH\RQG�WZHQW\�GD\V�

D�SHUVRQ�IDFLOLW\�PD\�SHWLWLRQ�WKH�FRXUW�WR�RUGHU�LQYROXQWDU\�WUHDWPHQW�XS�WR

QLQHW\�GD\V��RU�RQH�\HDU�LQ�FDVHV�VWHPPLQJ�IURP�FULPLQDO�FKDUJHV��EDVHG�RQ

FOHDU�DQG�FRQYLQFLQJ�HYLGHQFH�WKDW�WKH�LQGLYLGXDO�SRVHV�D�FOHDU�DQG�SUHVHQW

GDQJHU�WR�KLPVHOI�RU�RWKHUV������3�6����������������

$JDLQVW�WKLV�VWDWXWRU\�EDFNGURS��ZH�DUH�DVNHG�WR�FRQVLGHU�WKH�LVVXH�RI

WKH� DSSURSULDWHQHVV� RI� D� SUHSRQGHUDQFH� RI� WKH� HYLGHQFH� VWDQGDUG� RI� SURRI

XQGHU� 0+3$� �� ����� � )LUVW�� ZH� WXUQ� WR� WKH� ODQJXDJH� RI� WKH� VWDWXWH� IRU

JXLGDQFH���0+3$�������GLVFXVVHV�WKH�QDWXUH�RI�WKH�HYLGHQFH�QHHGHG�LQ�RUGHU

WR� FRPPLW� VRPHRQH� E\� HVWDEOLVKLQJ� WKDW� WKH� DFW� DSSOLHV� RQO\� WR� ³VHYHUHO\

PHQWDOO\� GLVDEOHG´� SHUVRQV� ZKR� DUH� GHILQHG� DV� WKRVH� ³SRVLQJ� D� FOHDU� DQG

SUHVHQW�GDQJHU�RI�KDUP�WR�RWKHUV�RU�KLPVHOI�´� ����3�6���������� �:KLOH� WKH

������GHILQLWLRQ�DSSOLHV�WKURXJKRXW�WKH�DFW��WKH�OHJLVODWXUH�GLG�QRW�HVWDEOLVK

D� XQLYHUVDO� VWDQGDUG� RI� SURRI� QHFHVVDU\� WR� PHHW� WKH� FULWHULD� LQ� �� ����

,QVWHDG��WKH�OHJLVODWXUH�DGGUHVVHG�WKH�VWDQGDUG�RI�SURRI�LVVXH�LQ�WKH�VSHFLILF

SURFHGXUDO�SRUWLRQV�RI�WKH�DFW���7KH�OHJLVODWXUH�DOORZV�IRU�WKH�FRQILQHPHQW�RI

DQ� LQGLYLGXDO� ZKHUH� WKHUH� DUH� ³UHDVRQDEOH� JURXQGV� WR� EHOLHYH� D� SHUVRQ� LV

VHYHUHO\�PHQWDOO\� GLVDEOHG� DQG� LQ�QHHG� RI� LPPHGLDWH� WUHDWPHQW�´� � ��� 3�6�

���������0+3$�������VSHFLILFDOO\�HVWDEOLVKHV�WKH�VWDQGDUG�RI�SURRI�IRU�FRXUW

RUGHUV� FRPPLWWLQJ� DQ� LQGLYLGXDO� IRU� LQYROXQWDU\� WUHDWPHQW� RI� XS� WR� QLQHW\

GD\V� DV� ³FOHDU� DQG� FRQYLQFLQJ� HYLGHQFH�´� � ��� 3�6�� �� �����I��� � 7KH� FDVH
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EHIRUH� XV� DGGUHVVHV� WKH� DEVHQFH� RI� D� OHJLVODWHG� VWDQGDUG� RI� SURRI� LQ

H[WHQGHG�LQYROXQWDU\�HPHUJHQF\�WUHDWPHQW�FDVHV�XQGHU�0+3$�������

&RQVLGHUDWLRQ� RI� FDVHV� DGGUHVVLQJ� RPLVVLRQV� LQ� OHJLVODWLYH� GUDIWLQJ

UHTXLUHV�WKH�PRVW�FULWLFDO�DQG�VHQVLWLYH�MXGLFLDO�DQDO\VLV���,W�LV�QRW�WKH�UROH�RI

WKH� FRXUWV� WR� ³DGG�SURYLVLRQV�ZKLFK� WKH� OHJLVODWXUH�KDV� RPLWWHG�XQOHVV� WKH

SKUDVH�LV�QHFHVVDU\�WR�WKH�FRQVWUXFWLRQ�RI�WKH�VWDWXWH�´��&RPPRQZHDOWK�Y�

%HUU\PDQ�� ���� $��G� ����� ���� �3D�6XSHU�� ������� DSSHDO� GHQLHG�� ���� 3D�

���������$��G�������������7KXV��LQ�FDVHV�VXFK�DV�WKH�RQH�EHIRUH�WKLV�&RXUW�

D� FRXUW� PLJKW� SUHIHU� WR� UHIUDLQ� IURP� UHQGHULQJ� D� GHFLVLRQ� RQ� WKH� PHULWV�

FKRRVLQJ�LQVWHDG�WR�OHDYH�VXFK�PDWWHUV�WR�WKH�OHJLVODWXUH�

6RPHWLPHV�� KRZHYHU�� VLWXDWLRQV� DULVH� WKDW� UHTXLUH� WKLV� &RXUW� WR

DGGUHVV� WKH� SUDFWLFDO� UDPLILFDWLRQV� RI� WKH� DSSOLFDWLRQ� RI� WKH� ODZ� DV�ZULWWHQ

DQG�HVWDEOLVK�D�FOHDUO\�GHILQHG�XQLIRUP�UXOH�LQ�WKH�DEVHQFH�RI�FODULW\�E\�WKH

OHJLVODWXUH���6HH�LG���$IWHU�DOO��³>Z@H�DUH�WR�SUHVXPH�WKDW�WKH�OHJLVODWXUH�GLG

QRW�LQWHQG�D� UHVXOW� WKDW� LV�DEVXUG�RU�XQUHDVRQDEOH�´� �,G��DW������ �$OORZLQJ

WKH�FRXUWV�WR�FRQWLQXH�WR�DSSO\�DQ�XQFOHDU�DQG�XQZRUNDEOH�VWDQGDUG�RI�SURRI

LQ�WKH�FHUWLILFDWLRQ�RI�H[WHQGHG�LQYROXQWDU\�HPHUJHQF\�WUHDWPHQW�ZRXOG�DOORZ

SRWHQWLDOO\�DEVXUG�RU�XQUHDVRQDEOH�UHVXOWV�WR�RFFXU�� �7KXV��ZKLOH�WKLV�&RXUW

UHFRPPHQGV� WKDW� WKH� OHJLVODWXUH� FRQVLGHU� UHYLVLQJ� WKH� ODQJXDJH� LQ� 0+3$

������ LQ� RUGHU� WR� EHVW� FODULI\� DQG� HIIHFWXDWH� LWV� LQWHQW� E\� VSHFLI\LQJ� DQ

DSSURSULDWH� VWDQGDUG� RI� SURRI�� ZH� IHHO� WKDW� ZH� FDQQRW� ZDLW� IRU� IXWXUH

OHJLVODWLYH�DFWLRQ�� � ,W� LV� FOHDU� WKDW� WKH�0+3$� ³VTXDUHO\� SODFHV� UHVSRQVLELOLW\
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IRU�LWV�DGPLQLVWUDWLRQ�LQ�WKH�FRXUWV�´��&RPPRQZHDOWK�Y��+HOPV������$��G

������ ����� �3D�6XSHU�� ������� � &RQWLQXHG� HIIHFWLYH� DGPLQLVWUDWLRQ� RI� WKLV

VWDWXWH�GHPDQGV�WKDW�ZH�VHW�IRUWK�DQ�DSSURSULDWH�VWDQGDUG�RI�SURRI�LQ������

KHDULQJV�LPPHGLDWHO\��

$W� WKH� KHDUW� RI� WKH� FDVH� EHIRUH� XV� LV� WKH� V\VWHP� RI� MXGLFLDOO\� DQG

VWDWXWRULO\� FUHDWHG� VWDQGDUGV� RI� SURRI� LQ� FLYLO� FDVHV��� � 0RVW� FLYLO� FDVHV� DUH

GHFLGHG�EDVHG�RQ�D�SUHSRQGHUDQFH�RI�WKH�HYLGHQFH�VWDQGDUG�RI�SURRI���7KLV

SUHSRQGHUDQFH�RI�WKH�HYLGHQFH�VWDQGDUG�UHVXOWV�LQ�GHFLVLRQV�LQ� IDYRU�RI� WKH

OLWLJDQW�ZKR�FDQ�EHWWHU�SURYH�KLV�FDVH��OHDYLQJ�WKH�ULVN�RI�HUURU�VKDUHG�DOPRVW

HTXDOO\� E\� WKH�SDUWLHV�� �$GGLQJWRQ� Y�� 7H[DV�� ����8�6�� ����� ���� �������

6LQFH� PRVW� FLYLO� FDVHV� PHUHO\� VHHN� PRQHWDU\� GDPDJHV�� OLEHUW\� DQG� GXH

SURFHVV� FRQVLGHUDWLRQV� DUH� QRW� DV� JUHDW� DV� LQ� FDVHV� ZKHUH� IXQGDPHQWDO

IUHHGRPV�DUH�DW� VWDNH�� �2YHU� WKH� FRXUVH� RI� WLPH�� WKH� FOHDU� DQG� FRQYLQFLQJ

����������������������������������
��,W�VKRXOG�DOVR�EH�QRWHG�WKDW�QHLWKHU�0U��+DQFRFN�QRU�&HQWUH�&RXQW\�0HQWDO
+HDOWK�0HQWDO� 5HWDUGDWLRQ� �³&HQWUH� &R�� 0+�05´�� UHFRPPHQGV� WKH
PDLQWHQDQFH�RI�WKH�ODFN�RI�D�VWDQGDUG�VWDWXV�TXR�� �7KHUHIRUH��WKH�TXHVWLRQ
SRVHG�IRU�RXU�UHYLHZ�LV�QRW�ZKHWKHU�WKHUH�VKRXOG�EH�D�UHFRJQL]DEOH��GHILQHG
VWDQGDUG� RI� SURRI� XQGHU� 0+3$� �� ����� EXW� UDWKHU� ZKHWKHU� WKH� DSSURSULDWH
VWDQGDUG� LV� D� SUHSRQGHUDQFH� RI� WKH� HYLGHQFH� RU� FOHDU� DQG� FRQYLQFLQJ
HYLGHQFH�

��$Q�H[DPLQDWLRQ�DQG�DQDO\VLV�RI�WKH�EH\RQG�D�UHDVRQDEOH�GRXEW�VWDQGDUG�LV
RXWVLGH�WKH�VFRSH�RI�WKLV�GHFLVLRQ���1HLWKHU�DSSHOODQW�QRU�&HQWUH�&R��0+�05
SURSRVHV�WKH�XVH�RI�EH\RQG�D�UHDVRQDEOH�GRXEW�VWDQGDUG�DV�WKH�VWDQGDUG�RI
SURRI�XQGHU�WKH�VWDWH�RU�IHGHUDO�FRQVWLWXWLRQV���$V�VHW�IRUWK�LQ�$GGLQJWRQ�Y�
7H[DV������8�6��������������WKH�IHGHUDO�FRQVWLWXWLRQ�GRHV�QRW�UHTXLUH�XVH�RI
WKH� EH\RQG� D� UHDVRQDEOH� GRXEW� VWDQGDUG� RI� SURRI� LQ� LQYROXQWDU\� FLYLO
FRPPLWPHQW�FDVHV��,G��)XUWKHU��ZH�GR�QRW�EHOLHYH�WKDW�WKH�VWDWH�FRQVWLWXWLRQ
RU�FDVH�ODZ�VXJJHVWV�WKH�XVH�RI�WKH�EH\RQG�D�UHDVRQDEOH�GRXEW�VWDQGDUG�LQ
FLYLO�FRPPLWPHQW�FDVHV�LQ�3HQQV\OYDQLD�
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HYLGHQFH�VWDQGDUG�RI�SURRI�GHYHORSHG�LQ�FLYLO�FDVHV�� �)LUVW�XVHG�SULPDULO\�LQ

³TXDVL�FULPLQDO´� FDVHV�� WKLV� VWDQGDUG� DGGUHVVHV� LQFUHDVLQJ� GXH� SURFHVV

FRQFHUQV�LQ�FDVHV�ZKHUH�WKH�SRWHQWLDO�GHSULYDWLRQ�RI�OLEHUW\�LV�KHLJKWHQHG�LQ

WKH�FLYLO�VSKHUH��VXFK�DV�FDVHV�UHVXOWLQJ�LQ�GHSRUWDWLRQ�DQG�GHQDWXUDOL]DWLRQ�

,G��DW������FLWDWLRQV�RPLWWHG����2YHU�WLPH��FRXUWV�LQ�WKLV�VWDWH�DGRSWHG�WKH

FOHDU�DQG�FRQYLQFLQJ�HYLGHQFH�VWDQGDUG�LQ�FLYLO�VXLWV��LQFOXGLQJ�SURRI�RI�IUDXG

FDVHV��VHH��H�J���/DXJKOLQ�Y��0F&RQQHO������$��G������3D�6XSHU��������

DQG� FDVHV� LQYROYLQJ� WKH� SUHVXPSWLRQ� RI� OHJLWLPDF\� RI� FKLOGUHQ� ERUQ� LQ

ZHGORFN���6HH��H�J���5H�0D\V¶�(VWDWH�����$��G������3D�6XSHU���������

'HFLGLQJ�WR�FRPPLW�D�SHUVRQ�LQYROXQWDULO\�IRU�DQ\�GXUDWLRQ�UHSUHVHQWV

D�VHULRXV�GHSULYDWLRQ�RI�DQ�LQGLYLGXDO¶V�OLEHUW\�� �,Q�UH�6�/�:�������$��G���

�3D�6XSHU�� ������� DSSHDO� GHQLHG�� ����� 3D�� /(;,6� ���� �)HE�� ���� ������

,QYROXQWDU\�FRPPLWPHQW�RI�DQ�LQGLYLGXDO�SXUVXDQW�WR�0+3$�������UHVXOWV�LQ

WKH�FRQILQHPHQW�DQG�IRUFHG�WUHDWPHQW�RI�DQ�LQGLYLGXDO�IRU�XS�WR�WZHQW\�GD\V�

7KH�LPSOLFDWLRQV�VWHPPLQJ�IURP�WKH�FRPPLWPHQW�ODVW�ORQJ�EH\RQG�WKH�LQLWLDO

WZHQW\�GD\� FRQILQHPHQW�� � $� GHFLVLRQ� WR� FHUWLI\� DQ� LQGLYLGXDO� IRU� H[WHQGHG

LQYROXQWDU\� WUHDWPHQW� SXUVXDQW� WR� 0+3$� �� ���� FDQ� VHUYH� DV� D� EDVLV� IRU

SXUVXLQJ�LQYROXQWDU\�WUHDWPHQW�IRU�D�ORQJHU�GXUDWLRQ�XQGHU�0+3$�����������

3�6�� �� ������ � $V� DSSHOODQW� SRLQWV� RXW�� SHUVRQV� ZKR� DUH� LQYROXQWDULO\

FRPPLWWHG� SXUVXDQW� WR� �� ����� FDQQRW� OHJDOO\� SRVVHVV� D

����������������������������������
��)RU�D�WKRURXJK�H[DPLQDWLRQ�RI�WKH�XVH�DQG�GHYHORSPHQW�RI�WKH�FOHDU�DQG
FRQYLQFLQJ�HYLGHQFH� VWDQGDUG� LQ� VWDWH� FRXUWV�� VHH�� H�J��� -XVWLFH� %LOO� 9DQFH�
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ILUHDUP�� ��� 3D�&�6�$�� �������F������ � %DVHG� RQ� ��� 3D�&�6�$�� �� �����F����

DQG�SXUVXDQW� WR�0+3$�������G��� WKH�PHQWDO�KHDOWK� UHYLHZ�RIILFHU� RU� MXGJH

DVVLJQHG� WR� WKH� FDVH� LV� REOLJDWHG� WR� UHSRUW� WKH� LGHQWLW\� RI� DQ\� LQGLYLGXDO

LQYROXQWDULO\� FRPPLWWHG� SXUVXDQW� WR� SURYLVLRQV� RI� WKH� 0+3$� WR� WKH

3HQQV\OYDQLD�6WDWH�3ROLFH�

%HFDXVH� RI� WKH� VHULRXVQHVV� RI� WKH� OLEHUW\� LQWHUHVW� DW� VWDNH� ²� WKH

GHFLVLRQ�WR�KROG�DQ�LQGLYLGXDO�IRU�PDQGDWRU\�PHQWDO�KHDOWK�WUHDWPHQW�ZLWKRXW

WKHLU�FRQVHQW�²�ZH�PXVW�GR�HYHU\WKLQJ�ZLWKLQ�RXU�SRZHU�WR�HQVXUH�WKDW�GXH

SURFHVV� SURWHFWLRQV� DUH�PHW�� �&I�� ,Q� UH�+XWFKLQVRQ�� ���� $��G� ����� �3D�

�������³,W�LV�ZHOO�VHWWOHG�WKDW�LQYROXQWDU\�FLYLO�FRPPLWPHQW��� �� ��FRQVWLWXWHV

GHSULYDWLRQ�RI�OLEHUW\�DQG�PD\�EH�DFFRPSOLVKHG�RQO\�LQ�DFFRUGDQFH�ZLWK�GXH

SURFHVV�SURWHFWLRQV�´����&HQWUDO�WR�WKH�FRQFHSW�RI�GXH�SURFHVV�LV�WKH�FRQFHSW

RI� IDLUQHVV� DQG�XQLIRUPLW\� LQ� WKH� ODZ�� �7KH�SUHVHQW� FDVH�GHPRQVWUDWHV� WKH

FRQIXVLRQ�DQG�RSSRUWXQLW\�IRU�LQFRQVLVWHQW�DSSOLFDWLRQ�RI�WKH�ODZ�WKDW�H[LVWV

LQ�WKH�DEVHQFH�RI�D�FOHDUO\�GHILQDEOH�VWDQGDUG�RI�SURRI���,Q�KROGLQJ�WKDW�WKH

DSSURSULDWH� VWDQGDUG� RI� SURRI� IRU� FHUWLILFDWLRQ� RI� H[WHQGHG� LQYROXQWDU\

WUHDWPHQW�LV�FOHDU�DQG�FRQYLQFLQJ�HYLGHQFH��WKLV�&RXUW�SURYLGHV�D�GHILQLWLYH

DQG� UHFRJQL]DEOH� VWDQGDUG� IRU� MXGJHV� DQG�PHQWDO� KHDOWK� UHYLHZ� RIILFHUV� WR

IROORZ�LQ�VXEVHTXHQW�FDVHV�

&HQWUH�&R��0+�05¶V�DUJXPHQW�WKDW�WKH�OHJLVODWXUH�LQWHQGHG�WKH�V\VWHP

IRU�LQYROXQWDULO\�FRPPLWWLQJ�DQ�LQGLYLGXDO�IRU�PHQWDO�KHDOWK�H[DPLQDWLRQV�DQG

�������������������������������������������������������������������������������������������������������������
7KH�&OHDU�DQG�&RQYLQFLQJ�(YLGHQFH�6WDQGDUG�LQ�7H[DV��$�&ULWLTXH�����%D\ORU
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WUHDWPHQW�WR�EH�D�V\VWHP�RI�SURJUHVVLYH�SURFHGXUDO�SURWHFWLRQV�LV�FRPSHOOLQJ

DQG�FRUUHFW���,Q�UH�$QQ�6�������$��G������3D����������$W�WKH�VDPH�WLPH��LW

LV�FOHDU�WKDW�WKH�OHJLVODWXUH�LQWHQGHG�WKH�SURJUHVVLYH�QDWXUH�RI�WKH�SURFHGXUDO

SURWHFWLRQV�WR�UHIOHFW�WKH�H[WHQW�RI�WKH�GHSULYDWLRQ�RI�OLEHUW\�DW�VWDNH�

(VWDEOLVKLQJ�D�VWDQGDUG�RI�SURRI�IRU�WKH�FHUWLILFDWLRQ�RI�DQ�LQGLYLGXDO�IRU

LQYROXQWDULO\� WUHDWPHQW� IRU�PHQWDO� LOOQHVV� UHSUHVHQWV� WKH� IRXQGDWLRQ� RI� GXH

SURFHVV� FRQFHSWV� DQG� SULQFLSOHV�� � ³,Q� FDVHV� LQYROYLQJ� LQGLYLGXDO� ULJKWV�

ZKHWKHU�FULPLQDO�RU�FLYLO��µ>W@KH�VWDQGDUG�RI�SURRI�>DW�D�PLQLPXP@�UHIOHFWV�WKH

YDOXH� VRFLHW\� SODFHV� RQ� LQGLYLGXDO� OLEHUW\�¶´� $GGLQJWRQ�� ���� 8�6�� DW� ���

�TXRWLQJ�7LSSHWW�Y��0DU\ODQG������)��G��������������WK�&LU������������$IWHU

ZHLJKLQJ�GXH�SURFHVV�FRQVLGHUDWLRQV�LQ�$GGLQJWRQ��WKH�6XSUHPH�&RXUW�KHOG

FOHDU� DQG� FRQYLQFLQJ� HYLGHQFH� WR� EH� WKH� DSSURSULDWH� DQG� FRQVWLWXWLRQDO

VWDQGDUG�RI�SURRI�LQ�FDVHV�FRQFHUQLQJ�ORQJHU�WHUP�LQYROXQWDU\�FRPPLWPHQW�

,G��DW����������7KH�&RXUW�EDVHG�LWV�GHFLVLRQ�RQ�WKH�³VLJQLILFDQW�GHSULYDWLRQ�RI

OLEHUW\´�DW�VWDNH��WKH�³DGYHUVH�VRFLDO�FRQVHTXHQFHV�������>ZKLFK�KDYH@�D�YHU\

VLJQLILFDQW�LPSDFW�RQ�WKH�LQGLYLGXDO�´�DQG�³WKH�SRVVLEOH�ULVN�WKDW�D�IDFWILQGHU

PLJKW� GHFLGH� WR� FRPPLW� DQ� LQGLYLGXDO� EDVHG� VROHO\� RQ� D� IHZ� LVRODWHG

LQVWDQFHV�RI�XQXVXDO�FRQGXFW�´��,G��DW��������

$V� &HQWUH� &R�� 0+�05� SRLQWV� RXW�� WKH� 6XSUHPH� &RXUW¶V� GHFLVLRQ� LQ

$GGLQJWRQ�ZDV�EDVHG�RQ�D�VWDWXWH�IRU�ORQJHU�WHUP�LQYROXQWDU\�FRPPLWPHQW�

VLPLODU� WR� 0+3$� �� ����� � &HQWUH� &R�� 0+�05� DUJXHV� WKDW� DQ� LQYROXQWDU\

�������������������������������������������������������������������������������������������������������������
/���5HY�������������
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FRQILQHPHQW� DQG� WUHDWPHQW� IRU� WZHQW\� GD\V�� SXUVXDQW� WR� 0+3$� �� ����

UHSUHVHQWV� D� VLJQLILFDQWO\� OHVVHU� GHSULYDWLRQ� RI� OLEHUW\� WKDQ� WKDW� SUHVHQWHG

EHIRUH� WKH� $GGLQJWRQ� &RXUW�� � ,Q� UHYLHZLQJ� WKH� IDFWRUV� GLVFXVVHG� LQ

$GGLQJWRQ��KRZHYHU��ZH�DUH�FRPSHOOHG�WR�IROORZ�WKH�EDVLF�PDQGDWH�RI�WKH

6XSUHPH�&RXUW���:H�DUH�IDFHG�ZLWK�VHWWLQJ�WKH�VWDQGDUG�RI�SURRI�IRU�KHDULQJV

FRQFHUQLQJ� WKH� FHUWLILFDWLRQ� IRU� LQYROXQWDU\� H[WHQGHG� WUHDWPHQW� IRU� WZHQW\

GD\V���&RQILQHPHQW�IRU�WZHQW\�GD\V��DV�D�FLYLO�FRPPLWPHQW�IRU�DQ\�OHQJWK�RI

WLPH��FRQVWLWXWHV�D�³VLJQLILFDQW�GHSULYDWLRQ�RI�OLEHUW\�´��$GGLQJWRQ������8�6�

DW������VHH�,Q�UH�6�/�:�������$��G�DW������%HLQJ�FRQILQHG�IRU�PHQWDO�KHDOWK

WUHDWPHQW��HYHQ�IRU�RQO\�WZHQW\�GD\V��SURGXFHV�D�VWLJPD�WKDW�WKH�LQGLYLGXDO

PXVW�FDUU\�IRU�WKH�UHPDLQGHU�RI�KLV�OLIH���0RVW�LPSRUWDQWO\��DV�QRWHG�E\�WKLV

VWDWH¶V�6XSUHPH�&RXUW��³D�SHUVRQ�ZKR�LV�PLVWDNHQO\�FRPPLWWHG�WR�D�PHQWDO

LQVWLWXWLRQ� PLJKW� VXIIHU� VHULRXV� SV\FKRORJLFDO� GDPDJH´� DV� D� UHVXOW� RI� WKH

FRQILQHPHQW�� �&RPPRQZHDOWK� Y�� +XEHUW�� ���� $��G� ������ �������� �3D�

������

,Q� WKH� UHOD[HG� VHWWLQJ� RI� DQ� LQIRUPDO� FRQIHUHQFH� SXUVXDQW� WR� 0+3$

�������WKHUH�UHPDLQV�D�VHULRXV�OLNHOLKRRG�WKDW�D� IDFW� ILQGHU�PD\�EH�EOLQGHG

E\�D�VHW�RI�LVRODWHG� LQFLGHQWV�� �7KH� UHVXOW�ZRXOG�EH�QRW�RQO\�GLVDSSRLQWLQJ�

EXW�DOVR�WUDJLF�DQG�LQ�GLUHFW�FRQWUDYHQWLRQ�RI� WKH� OHJLVODWLYH�SXUSRVH�RI� WKH

0+3$�� :KLOH� GXH� SURFHVV� FRQVLGHUDWLRQV� DQG� WKH� OHJLVODWLYH� SROLF\� RI� WKH

0+3$�FRXOG�UHVXOW�LQ�D�SHUVRQ�ZKR�PD\�EH�PHQWDOO\�LOO�EHLQJ�UHOHDVHG��WKH

VWDWXWH�RQO\�DOORZV� IRU� WKH� LQYROXQWDU\�FRPPLWPHQW�RI�SHUVRQV�ZKR�DUH�� LQ
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IDFW�� PHQWDOO\� LOO�� � ³/RVV� RI� OLEHUW\� FDOOV� IRU� D� VKRZLQJ� WKDW� WKH� LQGLYLGXDO

VXIIHUV� IURP� VRPHWKLQJ� PRUH� VHULRXV� WKDQ� LV� GHPRQVWUDWHG� E\� >PHUH@

LGLRV\QFUDWLF�EHKDYLRU�´��$GGLQJWRQ������8�6��DW�������$�SUHSRQGHUDQFH�RI

WKH�HYLGHQFH�VWDQGDUG�FRXOG�DOORZ�DQ�XQXVXDO��RGG��RU�GLIIHUHQW�LQGLYLGXDO�WR

EH�VXEMHFW�WR� LQYROXQWDU\�PHQWDO�KHDOWK� WUHDWPHQW� EHFDXVH� MXVW�PRUH� WKDQ

KDOI�RI�WKH�HYLGHQFH�WHQGV�WR�VKRZ�WKDW�WKH�LQGLYLGXDO�SUHVHQWV�D�³FOHDU�DQG

SUHVHQW�GDQJHU�WR�KLPVHOI�RU�RWKHUV�´�����3�6�����������3ODFLQJ�VXFK�ULVNV�RI

MXGLFLDO� HUURU� RQ� WKH� VKRXOGHUV� RI� WKH� LQGLYLGXDO� LQYROXQWDULO\� FRPPLWWHG� LV

VLPSO\�XQDFFHSWDEOH�

&OHDU� DQG� FRQYLQFLQJ� HYLGHQFH�� RQ� WKH� RWKHU� KDQG�� DGGUHVVHV� WKH

IDFWRUV�DQG�ULVNV�EHIRUH�WKLV�&RXUW���5HTXLULQJ�FOHDU�DQG�FRQYLQFLQJ�HYLGHQFH

WKDW�DQ�LQGLYLGXDO�UHSUHVHQWV�D�FOHDU�DQG�SUHVHQW�GDQJHU�WR�KLPVHOI�RU�RWKHUV

SODFHV�WKH�EXUGHQ�VTXDUHO\�RQ�WKH�IDFLOLW\�RU�LQGLYLGXDO�DWWHPSWLQJ�WR�FRPPLW

WKH�LQGLYLGXDO�LQYROXQWDULO\���7KH�ULVN�RI�HUURQHRXVO\�FRPPLWWLQJ�DQ�LQGLYLGXDO

ZKR� LV� QRW�� LQ� IDFW�� PHQWDOO\� LOO� LV� JUHDWO\� UHGXFHG� DQG� WKH� FKDQFHV� RI

HUURQHRXVO\� GDPDJLQJ� DQ� LQGLYLGXDO¶V� UHSXWDWLRQ� DQG� SRWHQWLDOO\� FDXVLQJ

SV\FKRORJLFDO�GDPDJHV�DUH�QHJOLJLEOH���$W�WKH�VDPH�WLPH��WKH�DSSOLFDWLRQ�RI

WKH�FOHDU�DQG�FRQYLQFLQJ�HYLGHQFH�VWDQGDUG�IXUWKHU�FDUULHV�RXW�WKH�OHJLVODWLYH

SXUSRVH�RI�WKH�0+3$�E\�HQVXULQJ�WKDW�RQO\�WKRVH�SHUVRQV�ZKR�DUH�PHQWDOO\

LOO� DUH� LQYROXQWDULO\� FRPPLWWHG� IRU� WUHDWPHQW�� � )LQDOO\�� DQG� SHUKDSV� PRVW

LPSRUWDQWO\��XVH�RI�WKLV�LQWHUPHGLDWH�VWDQGDUG�RI�SURRI�DFWV�DV�D�GXH�SURFHVV

FKHFN� LQ� DQ� RWKHUZLVH� LQWHQWLRQDOO\� LQIRUPDO� FRQIHUHQFH� WR� GHWHUPLQH� DQ
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LQGLYLGXDO¶V� PHQWDO� KHDOWK�� � 3ODFLQJ� VXFK� D� FKHFN� LQ� WKH� V\VWHP� ZLOO� KHOS

EDODQFH�WKH�QHHG�WR�SURYLGH�PHQWDO�KHDOWK�WUHDWPHQW�DJDLQVW�WKH�LQGLYLGXDO¶V

ULJKWV� E\� SURYLGLQJ� QHFHVVDU\� WUHDWPHQW� IRU� SHUVRQV� ZKR� DUH� PHQWDOO\� LOO

ZKLOH�VSDULQJ�SHUVRQV�ZKRVH�PHQWDO�KHDOWK�LV�PHUHO\�WKH�VXEMHFW�RI�FXULRVLW\

DQG�LQTXLU\���6HH�,Q�UH�+XWFKLQVRQ������$��G�DW���������

,Q� PDNLQJ� WKLV� GHFLVLRQ�� ZH� WDNH� LQWR� FRQVLGHUDWLRQ� WKH� ZHLJKW\

LQWHUHVWV� RI� WKH� VWDWH� WR� HQVXUH� WKDW� PHQWDOO\� LOO� SHUVRQV� UHFHLYH� WKH

WUHDWPHQW�WKH\�GHVSHUDWHO\�QHHG�SXUVXDQW�WR�WKH�0+3$��:KHQ�EDODQFLQJ�WKH

QHHGV� RI� WKH� VWDWH� LQ� SURWHFWLQJ�PHQWDOO\� LOO� SHUVRQV� DQG� RWKHUV� LQ� VRFLHW\

DJDLQVW� WKH� OLEHUW\� LQWHUHVWV� RI� WKH� LQGLYLGXDO� VRXJKW� WR� EH� FRPPLWWHG�� ZH

ILQG� WKDW� GXH� SURFHVV� SURWHFWLRQV� GHPDQG� WKH� DSSOLFDWLRQ� RI� WKH� FOHDU� DQG

FRQYLQFLQJ�HYLGHQFH�VWDQGDUG�RI�SURRI�LQ�FDVHV�SXUVXDQW�WR�0+3$�������

)LQDOO\��ZH�ILQG�QR�PHULW�LQ�&HQWUH�&RXQW\�0+�05¶V�FRQWHQWLRQ�WKDW�WKH

PLVDSSOLFDWLRQ� RI� WKH� VWDQGDUG� RI� SURRI� LQ� WKH� SUHVHQW� FDVH� UHSUHVHQWV

KDUPOHVV�HUURU���,W�LV�IRU�WKH�IDFW�ILQGHU�WR�GHWHUPLQH�ZKHWKHU�WKH�HYLGHQFH

VXSSRUWV�D� ILQGLQJ�E\�FOHDU�DQG�FRQYLQFLQJ�HYLGHQFH�WKDW�DSSHOODQW�SRVHG�D

FOHDU�DQG�SUHVHQW�GDQJHU�RI�KDUP�WR�RWKHUV�RU�KLPVHOI������3�6���������D��

7KXV�� ZH� UHPDQG� WKLV� FDVH� IRU� IXUWKHU� SURFHHGLQJV� WR� GHWHUPLQH� ZKHWKHU

XSRQ�D�ILQGLQJ�RI�FOHDU�DQG�FRQYLQFLQJ�HYLGHQFH�DSSHOODQW�SRVHG�D�FOHDU�DQG

SUHVHQW�GDQJHU�RI�KDUP�WR�RWKHUV�RU�KLPVHOI�

2UGHU� UHYHUVHG�� �&DVH� UHPDQGHG� IRU� IXUWKHU� SURFHHGLQJV�SXUVXDQW� WR

0+3$�������DQG�FRQVLVWHQW�ZLWK�WKLV�GHFLVLRQ���-XULVGLFWLRQ�UHOLQTXLVKHG�


