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$SSHDO�IURP�WKH�-XGJPHQW�RI�6HQWHQFH�6HSWHPEHU��������
,Q�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI�%XFNV�&RXQW\

&ULPLQDO�'LYLVLRQ��1R�����������

%HIRUH���0&(:(1��3�-���&(5&21(��3�-�(���DQG�+(67(5��-�

23,1,21�E\�&(5&21(�3�-�(�� )LOHG���2FWREHU���������

�� $SSHOODQW� 0DWWKHZ� /DZOH\� DSSHDOV� IURP� WKH� MXGJPHQW� RI

VHQWHQFH�LPSRVHG�DIWHU�KLV�FRQYLFWLRQ�RQ�WKH�FKDUJHV�RI�UREEHU\�����

3D�&�6�$����������D�����LY����WKHIW�E\�XQODZIXO�WDNLQJ�����3D�&�6�$���

������DQG�UHFHLYLQJ�VWROHQ�SURSHUW\�����3D�&�6�$������������:H�DIILUP�

�� 7KH� 7ULDO� &RXUW� KDV� DSWO\� VHW� IRUWK� WKH� IDFWV� RI� WKLV� FDVH� DV

IROORZV�

2Q� 'HFHPEHU� ���� ����� DW� DSSUR[LPDWHO\� �����
D�P��� D� PDQ� ZHDULQJ� D� EODFN� VWRFNLQJ� PDVN�� D� EODFN
SHDFRDW�� EODFN� ORZWRS� 5HHERN� VKRHV�� ODWH[� UXEEHU
JORYHV�� EODFN� SDQWV� ZLWK� WKUHH� ZKLWH� VWULSHV� UXQQLQJ
GRZQ� WKH� OHJV� DQG� FDUU\LQJ� D� ERRN� EDJ�� HQWHUHG� WKH
:LOORZ�*URYH�%DQN�LQ�WKH�:DUPLQVWHU�6TXDUH�6KRSSLQJ
&HQWHU�LQ�:DUPLQVWHU��3HQQV\OYDQLD���7KLV�PDQ�YDXOWHG
RYHU�WKH�FXVWRPHU�VHUYLFH�FRXQWHU��ODQGLQJ�LQ�WKH�ZRUN
DUHD�RI�WKH�EDQN�HPSOR\HHV�� �7KH�DVVDLODQW�VWRRG�QH[W
WR�D�WHOOHU��5RVH�$QQ�0HVVLQD�DQG�WROG�KHU�QRW�WR�PRYH
ZKLOH�KH�RSHQHG�KHU�WHOOHU�GUDZHU�DQG�UHPRYHG�DOO� WKH
FXUUHQF\�ZLWK�WKH�H[FHSWLRQ�RI�RQH�GROODU�ELOOV�DQG�ILYH
WZHQW\�GROODU�ELOOV�KHOG�WRJHWKHU�ZLWK�D�SDSHU�FOLS��ZKLFK
ZDV�NQRZQ�DV�EDLW�PRQH\�WR�DOO�EDQN�HPSOR\HHV����6HH
1�7������������SS������$IWHU�H[WUDFWLQJ�WKH�PRQH\�IURP
0V��0HVVLQD¶V�GUDZHU��WKH�LQWUXGHU�VFUHDPHG��³:KHUH�LV
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WKH� UHVW� RI� \RXU� PRQH\"´�� WR� ZKLFK� 0V�� 0HVVLQD
UHVSRQGHG�WKDW�VKH�GLG�QRW�KDYH�DQ\�PRUH�PRQH\���6HH
1�7��� ��������� SS�� ���� � 7KH� DVVDLODQW� DOVR� RUGHUHG� D
FXVWRPHU� LQ� WKH� EDQN� QRW� WR� ORRN� DW� KLP�� � 6HH� 1�7��
���������SS�����

$V� WKH� LQWUXGHU�ZDV� UHPRYLQJ� WKH� FXUUHQF\� IURP
0V�� 0HVVLQD¶V� WHOOHU� GUDZHU�� KH� FRPPDQGHG� DQRWKHU
WHOOHU�� 'DYLG� .HUVWHLQ�� ZKR� ZDV� ZRUNLQJ� WKH� GULYH�
WKURXJK� VWDWLRQ� RI� WKH� EDQN�� QRW� WR� WRXFK� KLV� FDVK
GUDZHU�� � 6HH� 1�7��� ��������� SS����� � 0U�� .HUVWHLQ
FRPSOLHG� ZLWK� WKH� DVVDLODQW¶V� FRPPDQG�� � $IWHU
UHWULHYLQJ� WKH� PRQH\�� WKH� LQWUXGHU� WKHQ� MXPSHG� EDFN
RYHU�WKH�FXVWRPHU�VHUYLFH�FRXQWHU�DQG�UDQ�RXW�WKH�IURQW
GRRU�� WDNLQJ� ZLWK� KLP� D� WRWDO� RI� ����������� � 7KH
DVVDLODQW�GLG�QRW�SK\VLFDOO\�WRXFK�DQ\�FXVWRPHU�RU�EDQN
HPSOR\HH�QRU�GLG�KH�GLVSOD\�D�ZHDSRQ�RI�DQ\�NLQG�

$V� VRRQ� DV� WKH� LQWUXGHU� H[LWHG� WKH� EXLOGLQJ�� 0U�
.HUVWHLQ�UDQ�WKURXJK�WKH�NLWFKHQ�DUHD�RI�WKH�EDQN�DQG
RXW� WKH� EDFN� GRRU� ZKHUH� KH� REVHUYHG� WKH� DVVDLODQW
IOHHLQJ�WKH�VFHQH���0U��.HUVWHLQ�ZLWQHVVHG� WKH� LQWUXGHU
UXQQLQJ� WRZDUG� WKH� 0HDGRZRRG� $SDUWPHQW� &RPSOH[
DQG� HQWHULQJ� D� JUHHQ� VSRUW� XWLOLW\� YHKLFOH� LQ� ZKLFK� KH
GURYH�DZD\���$V�KH�ZDV�ZDONLQJ�EDFN�WRZDUG�WKH�EDQN�
0U��.HUVWHLQ�GLVFRYHUHG�D�EODFN�KDW� LQ� WKH�SDUNLQJ� ORW�
ZKLFK� KH� VHFXUHG� DQG� WXUQHG� RYHU� WR� WKH� DXWKRULWLHV
VKRUWO\�DIWHU�WKH\�DUULYHG�

2IILFHU� -RKQ� 2¶'RQQHOO� RI� WKH� :DUPLQVWHU
7RZQVKLS� 3ROLFH� 'HSDUWPHQW� UHVSRQGHG� WR� WKH� FDOO
UHJDUGLQJ� WKH� :LOORZ� *URYH� %DQN� LQ� WKH� :DUPLQVWHU
6KRSSLQJ�&HQWHU���2IILFHU�2¶'RQQHOO�DUULYHG�DW�WKH�VFHQH
DW� DSSUR[LPDWHO\� ������ D�P�� RQ� 'HFHPEHU� ���� �����
2IILFHU�2¶'RQQHOO� VXUYH\HG� WKH�VFHQH�RI� WKH� FULPH�DQG
ILOHG�D�VXPPDU\�UHSRUW�RI�WKH�LQFLGHQW�

0U�� .HUVWHLQ� VKRZHG� 2IILFHU� 2¶'RQQHOO� ZKHUH� KH
KDG�GLVFRYHUHG�WKH�EODFN�VNL�PDVN�LQ�EDFN�RI�WKH�EDQN
LQ� WKH� SDUNLQJ� ORW�� � 2IILFHU� 2¶'RQQHOO� DOVR� REVHUYHG� D
SDLU�RI� ODWH[� UXEEHU�JORYHV� LQ�EDFN� RI� WKH�EDQN�DQG� LQ
WKH� DUHD� VXUURXQGLQJ� WKH� 0HDGRZRRG� $SDUWPHQW
&RPSOH[�� � 2IILFHU� 0LFKHO� %D[WHU� RI� WKH� :DUPLQVWHU
7RZQVKLS� 3ROLFH�'HSDUWPHQW� DVVLVWHG�2IILFHU� 2¶'RQQHOO
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LQ� WKH� LQYHVWLJDWLRQ�� � 2IILFHU� %D[WHU� VHFXUHG� WKH� EODFN
VNL� PDVN� DQG� ODWH[� UXEEHU� JORYHV�� � 'HWHFWLYH� 6FRWW
6HOLVNHU�SURFHVVHG�WKH�FXVWRPHU�VHUYLFH�FRXQWHU�ORFDWHG
LQVLGH� WKH� EDQN�� � 'HWHFWLYH� 6HOLVNHU� GXVWHG� IRU� SULQWV
DQG� OLIWHG� VKRH� WUHDG� SULQWV� RII� WKH� FXVWRPHU� VHUYLFH
FRXQWHU�LQ�WKH�EDQN�

2Q�-DQXDU\�����������6HUJHDQW�0LFKDHO�0RVLQLDN�
RI� WKH� :DUPLQVWHU� 3ROLFH� 'HSDUWPHQW� DQG� RWKHU� ODZ
HQIRUFHPHQW� SHUVRQQHO� ZHQW� WR� �����+RZHOO� 6WUHHW� LQ
3KLODGHOSKLD��3HQQV\OYDQLD��WR�LQWHUYLHZ�&KDQD�:LOOLIRUG
DQG�+ROOL�0DUWLQ�IRU�LQIRUPDWLRQ�DERXW�0DWWKHZ�/DZOH\�
D� SRVVLEOH� VXVSHFW� LQ� WKH� 'HFHPEHU� ���� ����
:DUPLQVWHU�EDQN�UREEHU\���0V��:LOOLIRUG�DQG�KHU�IDWKHU�
ZKR�OLYHG�LQ�7H[DV��ZHUH�WKH�FRVLJQHUV�IRU�WKH�OHDVH�RI
WKH�DSDUWPHQW�DW������+RZHOO�6WUHHW���0V��:LOOLIRUG�KDG
WDNHQ�RQ�VHYHUDO�URRPPDWHV��LQFOXGLQJ�>$SSHOODQW@��ZKR
KDG� IRU� D� WLPH� VKDUHG� 0V�� 0DUWLQ¶V� URRP� LQ� WKH
DSDUWPHQW�

6HUJHDQW� 0RVLQLDN� WROG� ERWK� 0V�� 0DUWLQ� DQG� 0V�
:LOOLIRUG� WKDW� KH� ZDV� DZDUH� WKDW� >$SSHOODQW@� OLYHG� DW
�����+RZHOO� 6WUHHW� DW� VRPH� SRLQW� DQG� WKDW� WKH\�ZHUH
IULHQGV�ZLWK�KLP�� �$ORQJ�ZLWK� WKH� UHTXHVW� WR� LQWHUYLHZ
WKHP��6HUJHDQW�0RVLQLDN�VSHFLILFDOO\�DVNHG�0V��:LOOLIRUG
LI� VKH� ZRXOG� FRQVHQW� WR� D� VHDUFK� RI� WKH� SUHPLVHV�
6HUJHDQW� 0RVLQLDN� SUHSDUHG� D� &RQVHQW� WR� 6HDUFK
GRFXPHQW� ZKLFK� 0V�� :LOOLIRUG� VLJQHG�>@� � 0V�� :LOOLIRUG
JDYH� 6HUJHDQW� 0RVLQLDN� FRQVHQW� WR� ORRN� DURXQG� RU
VHDUFK�DQ\ZKHUH�LQ�WKH�SUHPLVHV���0V��:LOOLIRUG�GLUHFWHG
6HUJHDQW�0RVLQLDN�WR�WKH�JDUDJH�RQ�WKH�JURXQG�IORRU�LQ
WKH� EDFN� RI� WKH� EXLOGLQJ� XQGHUQHDWK� WKH� DSDUWPHQW�
7KH� JDUDJH� DVVLJQHG� WR� $SDUWPHQW� ����� FRQWDLQHG� D
ODUJH� VRID� DQG�D�PDWWUHVV� OHDQLQJ� XS� DJDLQVW� LW� LQ� WKH
FRUQHU� RI� WKH� JDUDJH�� � ,W� DOVR� FRQWDLQHG� VHYHUDO� WUDVK
EDJV�� VRPH� GDUN� LQ� FRORU� DQG� VRPH� FOHDU�� � 6HUJHDQW
0RVLQLDN� VHDUFKHG� YDULRXV� WUDVK� EDJV� DQG� UHWULHYHG
QXPHURXV�LWHPV�

6HUJHDQW�0RVLQLDN� WRRN� LQWR�FXVWRG\�D�JUHHQ�ERRN
EDJ��D�SDLU�RI�EODFN�ORZWRS�5HHERN�VKRHV��VL]H����DQG�D
EODFN�SHDFRDW���$OO�ZHUH�UHFRYHUHG�IURP�WKH�WUDVK�EDJV
LQ� WKH� JDUDJH� RI� ����� +RZHOO� 6WUHHW�� � $OO� LWHPV� ZHUH
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VHFXUHG�DV�HYLGHQFH�DQG�WDNHQ�EDFN�WR�WKH�:DUPLQVWHU
3ROLFH�'HSDUWPHQW�

�����������BBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBB
���7KH�EDLW�PRQH\�ZDV�PDUNHG�DV�VXFK�E\�WKH�SDSHU�FOLS
WKDW� KHOG� LW� WRJHWKHU� DQG� ZDV� SODFHG� LQ� WHOOHUV¶� FDVK
GUDZHUV� WR�DFW�DV�D� WULJJHU� IRU�DQ�DODUP� LI� WKLV�PRQH\
ZDV� UHPRYHG�� � 7KH� EDLW� PRQH\� DFWXDOO\� FRYHUHG� D
PHFKDQLVP� ZKLFK� ZRXOG� VHW� RII� D� VLOHQW� DODUP� WR� WKH
EDQN�VHFXULW\�FRPSDQ\�XSRQ�UHPRYDO�

7ULDO�&RXUW�2SLQLRQ�GDWHG���������DW�����
�

�� $W�WKH�WLPH�RI�WKH�VHDUFK�RI�WKH�SUHPLVHV�DW������+RZHOO�6WUHHW�

$SSHOODQW�ZDV� DOUHDG\� LQFDUFHUDWHG� LQ� WKH� %XFNV� &RXQW\� &RUUHFWLRQDO

)DFLOLW\�RQ�D�FULPLQDO�FKDUJH�XQUHODWHG�WR�WKH�EDQN�UREEHU\�� �7KH�GD\

DIWHU�WKH�SROLFH�FRQGXFWHG�WKLV�VHDUFK��-DQXDU\�����������WKH\�ILOHG�D

FULPLQDO�FRPSODLQW�DJDLQVW�WKH�$SSHOODQW�IRU�WKH�EDQN�UREEHU\���3ULRU�WR

WKH� FRPPHQFHPHQW� RI� KLV� MXU\� WULDO�� $SSHOODQW� ILOHG� D� PRWLRQ� WR

VXSSUHVV�HYLGHQFH�REWDLQHG�GXULQJ�WKH�VHDUFK���$�VXSSUHVVLRQ�KHDULQJ

ZDV�FRQGXFWHG�EHIRUH�WKH�+RQRUDEOH�'DYLG�:��+HFNOHU�RI�WKH�&RXUW�RI

&RPPRQ�3OHDV�RI�%XFNV�&RXQW\���7KH�VXSSUHVVLRQ�KHDULQJ�ZDV�OLPLWHG

WR� WKH� LVVXH� RI�ZKHWKHU� WKH� FRDW� DQG� WKH� VQHDNHUV� UHFRYHUHG� LQ� WKH

VHDUFK�VKRXOG�EH�VXSSUHVVHG�

�� $IWHU�KHDULQJ�WHVWLPRQ\�IURP�0V��:LOOLIRUG��2IILFHU�0RVLQLDN�DQG

WKH� $SSHOODQW�� -XGJH� +HFNOHU� GHQLHG� WKH� VXSSUHVVLRQ� PRWLRQ�

$SSHOODQW� SURFHHGHG� WR� D� MXU\� WULDO� DQG� ZDV� FRQYLFWHG� RI� WKH

DIRUHPHQWLRQHG�RIIHQVHV���+H�ZDV�VHQWHQFHG�WR�IRXUWHHQ������WR�WKLUW\

����� PRQWKV� LQ� D� VWDWH� FRUUHFWLRQ� IDFLOLW\�� � $IWHU� $SSHOODQW� ILOHG� D
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PRWLRQ� WR� UHFRQVLGHU�� WKH� 7ULDO� &RXUW� HQWHUHG� DQ� RUGHU� DOORZLQJ

$SSHOODQW� WR� VHUYH� KLV� VHQWHQFH� LQ� WKH� %XFNV� &RXQW\� 3ULVRQ�� � 7KLV

WLPHO\�DSSHDO�IROORZHG�

�� 2Q� DSSHDO� WR� RXU� &RXUW� $SSHOODQW� SUHVHQWV� WZR� LVVXHV� IRU� RXU

FRQVLGHUDWLRQ�

$� :$6� ,7� (5525� )25� 7+(� 75,$/� &2857� 72
'(1<� $33(//$17¶6� 027,21� 72� 68335(66
3+<6,&$/�(9,'(1&("

%� :$6� 7+(� (9,'(1&(� 35(6(17('� $7� 75,$/
68)),&,(17� 72� 6833257� 7+(� 9(5',&7� $6
72� 52%%(5<� 81'(5� ��� 3D�&�6�$�� �� ����
����D��LY�"

$SSHOODQW¶V�%ULHI�DW���

�� :H�KDYH� VWDWHG�� LQ� SULRU� FDVHV�� RXU� VWDQGDUG� RI� UHYLHZ� IRU� WKH

GHQLDO�RI�D�VXSSUHVVLRQ�PRWLRQ�DV�IROORZV�

:KHQ� ZH� UHYLHZ� WKH� UXOLQJ� RI� D� VXSSUHVVLRQ� FRXUW�
ZH�PXVW� GHWHUPLQH�ZKHWKHU� LWV� IDFWXDO� ILQGLQJV� DUH
VXSSRUWHG� E\� WKH� UHFRUG�� � :KHUH� WKH� >DSSHOODQW@
FKDOOHQJHV� DQ� DGYHUVH� UXOLQJ� RI� WKH� VXSSUHVVLRQ
FRXUW�� ZH� ZLOO� FRQVLGHU� RQO\� WKH� HYLGHQFH� IRU� WKH
SURVHFXWLRQ� DQG� ZKDWHYHU� HYLGHQFH� IRU� WKH� GHIHQVH
ZKLFK�LV�XQFRQWUDGLFWHG�RQ�WKH�UHFRUG�DV�D�ZKROH��LI
WKHUH�LV�VXSSRUW�RQ�WKH�UHFRUG��ZH�DUH�ERXQG�E\�WKH
IDFWV�DV�IRXQG�E\�WKH�VXSSUHVVLRQ�FRXUW��DQG�ZH�PD\
UHYHUVH�WKDW�FRXUW�RQO\�LI�WKH�OHJDO�FRQFOXVLRQV�GUDZQ
IURP�WKRVH�IDFWV�DUH�HUURQHRXV�

&RPPRQZHDOWK� Y�� 5RPDQ�� ���� $��G� ����� ���� �3D�6XSHU�� ������

DSSHDO� GHQLHG� ����� 3D� /H[LV� ������ ���� $��G� ����� �������

&RPPRQZHDOWK� Y�� 3HUU\�� ���� $��G� ������ ����� �3D�6XSHU�� ������

0RUHRYHU�� DV� IDFWILQGHU�� LW� LV� ZLWKLQ� WKH� VXSSUHVVLRQ� FRXUW¶V� VROH
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SURYLQFH�WR�SDVV�RQ� WKH�FUHGLELOLW\�RI�ZLWQHVVHV�DQG� WKH�ZHLJKW� WR�EH

DFFRUGHG� WKHLU� WHVWLPRQ\�� � &RPPRQZHDOWK� Y�� %HQWRQ�� ���� $��G

������ ����� �3D�6XSHU�� ������� � 7KH� IDFWILQGHU� LV� IUHH� WR� EHOLHYH� DOO�

VRPH��RU�QRQH�RI�WKH�HYLGHQFH�SUHVHQWHG���,G�

�� +RZHYHU�� ZKHUH� WKH� IDFWXDO� GHWHUPLQDWLRQV� PDGH� E\� WKH

VXSSUHVVLRQ�FRXUW�DUH�QRW�VXSSRUWHG�E\� WKH� HYLGHQFH��ZH�PD\� UHMHFW

WKRVH� ILQGLQJV�� � &RPPRQZHDOWK� Y�� %XUQVLGH�� ���� $��G� ����� ���

�3D�6XSHU�� ������� � 2QO\� IDFWXDO� ILQGLQJV�ZKLFK� DUH� VXSSRUWHG� E\� WKH

UHFRUG�DUH�ELQGLQJ�XSRQ� WKLV�FRXUW�� �,G�� �/LNHZLVH�� LI� WKH�VXSSUHVVLRQ

FRXUW� PLVDSSOLHV� WKH� ODZ�� ZH� DUH� DOVR� UHTXLUHG� WR� UHYHUVH� WKH

VXSSUHVVLRQ� FRXUW¶V� GHWHUPLQDWLRQ�� �&RPPRQZHDOWK� Y��4XHHQ�� ���

3D�� ����� ����� ���� $��G� ����� ���� �������� � %HFDXVH� $SSHOODQW� KDV

FKDOOHQJHG�WKH�7ULDO�&RXUW¶V�VXSSUHVVLRQ�UXOLQJ�XQGHU�$UWLFOH�,��6HFWLRQ

�� RI� WKH� 3HQQV\OYDQLD� &RQVWLWXWLRQ�� ZH� ZLOO� FRQGXFW� RXU� DQDO\VLV

DFFRUGLQJO\�

�� $UWLFOH�,��6HFWLRQ���RI�WKH�3HQQV\OYDQLD�&RQVWLWXWLRQ�SURYLGHV�

���7KH�SHRSOH� VKDOO� EH� VHFXUH� LQ� WKHLU� SHUVRQV�� KRXVHV�
SDSHUV� DQG� SRVVHVVLRQV� IURP� XQUHDVRQDEOH� VHDUFKHV
DQG�VHL]XUHV��DQG�QR�ZDUUDQW� WR� VHDUFK�DQ\�SHUVRQ�RU
WKLQJV�VKDOO�LVVXH�ZLWKRXW�GHVFULELQJ�WKHP�DV�QHDUO\�DV
PD\�EH��QRU�ZLWKRXW�SUREDEOH�FDXVH��VXSSRUWHG�E\�RDWK
RU�DIILUPDWLRQ�VXEVFULEHG�WR�E\�WKH�DIILDQW�

3D��&RQVW���$UWLFOH�,��������/LNH�WKH�IRXUWK�DPHQGPHQW��WKLV�SURYLVLRQ

KDV� EHHQ� LQWHUSUHWHG� DV� SURWHFWLQJ� �WKRVH� ]RQHV� ZKHUH� RQH� KDV� D

UHDVRQDEOH�H[SHFWDWLRQ�RI�SULYDF\��� �&RPPRQZHDOWK�Y�.HDQ�����
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$��G� ����� ���� �3D�6XSHU�� ������� DSSHDO� GHQLHG� ���� 3D�� ����� ���

$��G������������TXRWLQJ�&RPPRQZHDOWK�Y��'H-RKQ������3D�����

����$��G��������������FHUW��GHQLHG������8�6������������6�&W������

���/�(G��G������������

�� $FFRUGLQJ� WR� RXU� 6XSUHPH� &RXUW�� D� SURSHU� DQDO\VLV� WKDW� SROLFH

YLRODWHG�D�GHIHQGDQW¶V�ULJKWV�XQGHU�$UWLFOH�,��6HFWLRQ����E\�FRQGXFWLQJ�D

ZDUUDQWOHVV�VHDUFK��LV�IRFXVHG�RQ�WZR�DUHDV�RI�LQTXLU\�

���� 'LG� WKH� GHIHQGDQW� H[KLELW� D� VXEMHFWLYH� H[SHFWDWLRQ
RI�SULYDF\�LQ�WKH�SODFH�VHDUFKHG"�DQG

���� ,V� WKH� GHIHQGDQW¶V� H[SHFWDWLRQ� RQH� WKDW� VRFLHW\� LV
SUHSDUHG�WR�UHFRJQL]H�DV�UHDVRQDEOH�DQG�OHJLWLPDWH"

&RPPRQZHDOWK� Y�� *RUGRQ�� ���� 3D�� ���� ���� ���� $��G� ����� ���

�������� &RPPRQZHDOWK� Y�� 3HWHUVRQ�� ���� 3D�� ����� ��������� ���

$��G�����������������

��� 7KH�7ULDO�&RXUW�IRXQG�WKDW�GXULQJ�WKH�FRXUVH�RI�$SSHOODQW¶V�VWD\

DW�WKH�DSDUWPHQW��KLV�OLYLQJ�DUUDQJHPHQWV�ZHUH�³FRPPXQDO�LQ�QDWXUH�´

7ULDO�&RXUW�2SLQLRQ�DW���������6SHFLILFDOO\�WKH�7ULDO�&RXUW�QRWHG�

$W� ILUVW��>$SSHOODQW@� UHVLGHG� LQ�0V��:LOOLIRUG¶V�EHGURRP�
EXW� DW� VRPH� SRLQW� LQ� 1RYHPEHU� RI� ����� >$SSHOODQW@
PRYHG� IURP� 0V�� :LOOLIRUG¶V� EHGURRP� WR� 0V�� 0DUWLQ¶V
EHGURRP���0V��0DUWLQ�DQG�>$SSHOODQW@�VOHSW�RQ�VHSDUDWH
PDWWUHVVHV�WKURZQ�RQ�WKH�IORRU���7KHUH�ZDV�QR�GUHVVHU
RU�RWKHU�SLHFH�RI�IXUQLWXUH�KROGLQJ�FORWKLQJ�LQ�WKH�0DUWLQ
EHGURRP�� � >$SSHOODQW@� VWRUHG� KLV� SRVVHVVLRQV� LQ
WUDQVSDUHQW� SODVWLF� EDJV� SODFHG� RQ� WKH� IORRU� LQ� WKH
YLFLQLW\� RI� KLV� PDWWUHVV�� � 7KHUH� ZDV� D� FORVHW� LQ� WKH
0DUWLQ�EHGURRP��EXW�0V��0DUWLQ�KDG�H[FOXVLYH�XVH�RI�LW�
&ORWKLQJ� WR� EH� ODXQGHUHG� ZDV� NHSW� LQ� D� FRPPXQLW\
KDPSHU� ORFDWHG� LQ� WKH� FORVHW� RII� WKH� OLYLQJ� URRP�� � 7KH
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FORWKLQJ� ZRXOG� EH� ODXQGHUHG� FRPPXQDOO\� E\� RQH� RU
DQRWKHU� RI� WKH� UHVLGHQWV� ZKR� KDSSHQHG� WR� YROXQWHHU�
$SSHOODQW� GLG� KDYH� XVH� RI� WKH� OLYLQJ� URRP� FORVHW� IRU
VRPH�RI�KLV�SRVVHVVLRQV���,W�ZDV�QRW�XQFRPPRQ�WR�ILQG
GLIIHUHQW�SLHFHV�RI�HDFK�RFFXSDQW¶V�FORWKLQJ�LQ�WKH�OLYLQJ
URRP�RI�WKH�DSDUWPHQW�

7ULDO�&RXUW�2SLQLRQ�DW�����7KXV��LW�LV�DSSDUHQW�WKDW�HYHQ�ZKLOH�KH�ZDV

OLYLQJ� LQ� WKH� DSDUWPHQW�� $SSHOODQW� KDG� QR� VXEMHFWLYH� H[SHFWDWLRQ� RI

SULYDF\� LQ�KLV�FORWKLQJ�DV�KH�ZDV�DZDUH� WKDW� KLV� SRVVHVVLRQV�ZHUH� LQ

SODLQ�YLHZ�DW�DOO�WLPHV�DQG�VXEMHFW�WR�KDQGOLQJ�E\�KLV�URRPPDWHV�

��� ,PSRUWDQWO\��ZKHQ�WKH�$SSHOODQW�VSRNH�ZLWK�0V��:LOOLIRUG�RQ�WKH

SKRQH� RQ� -DQXDU\� ���� ������ KH� NQHZ� WKDW� 0V�� :LOOLIRUG� ZRXOG� EH

SODFLQJ�KLV�EHORQJLQJV�LQ�EDJV���1�7��6XSSUHVVLRQ�+HDULQJ�����������DW

�����+H�GLG�QRW��KRZHYHU��H[SOLFLWO\�UHTXHVW�WKDW�0V��:LOOLIRUG�SODFH�WKH

EDJJHG� EHORQJLQJV� LQ� D� VSHFLILF� DUHD� RU� KROG� WKHP� LQVLGH� RI� WKH

DSDUWPHQW�� � ,Q� IDFW��KH�JDYH�KHU� QR� GHILQLWH� LQVWUXFWLRQV�ZKDWVRHYHU

ZLWK�UHVSHFW�WR�WKH�GHVLJQDWLRQ�RI�D�SDUWLFXODU�DUHD�LQ�ZKLFK�KH�ZDQWHG

KLV�FORWKHV�VWRUHG���&RQVHTXHQWO\��E\�WDNLQJ�WKLV�ODLVVH]�IDLUH�DSSURDFK

WR�WKH�VWRUDJH�RI�KLV�FORWKLQJ�WKH�$SSHOODQW�DVVXPHG�WKH�ULVN�WKDW�0V�

:LOOLIRUG�ZRXOG�VWRUH� WKHP�LQ�D�SODFH�RI�KHU�FKRRVLQJ�� �7KLV�VXSSRUWV

WKH� 7ULDO� &RXUW¶V� FRQFOXVLRQ� WKDW� $SSHOODQW� KDG� QR� VXEMHFWLYH

H[SHFWDWLRQ�RI�SULYDF\�LQ�WKH�XOWLPDWH�VWRUDJH�DUHD�IRU�KLV�FORWKLQJ�

��� 0RUHRYHU�� $SSHOODQW� FRXOG� KDYH� KDG� QR� REMHFWLYHO\� UHDVRQDEOH

H[SHFWDWLRQ�RI�SULYDF\�IRU�KLV�FORWKLQJ�RQFH�LW�ZDV�VWRUHG�LQ�WUDVK�EDJV

LQ�WKH�JDUDJH���$V�WKH�7ULDO�&RXUW�QRWHG��WKH�JDUDJH�ZDV�DFFHVVLEOH�E\
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DOO� IHOORZ� WHQDQWV� RI� KLV� DSDUWPHQW�DQG� WKH� WHQDQWV� RI� WKH� DGMRLQLQJ

DSDUWPHQW�� � 1�7�� 6XSSUHVVLRQ� +HDULQJ�� ��������� ������� ���� � +HQFH

EHFDXVH�RI�WKLV�RSHQ�DFFHVV�� DQG� WKH�PHWKRG�RI� H[SRVHG� VWRUDJH�� LQ

XQVHFXUHG� DQG� XQPDUNHG� EDJV�� $SSHOODQW� FRXOG� KDYH� QR� REMHFWLYHO\

UHDVRQDEOH� H[SHFWDWLRQ� WKDW� WKH� EDJV� ZRXOG� UHPDLQ� XQGLVWXUEHG�

7KHUHIRUH��WKH�7ULDO�&RXUW¶V�FRQFOXVLRQ�WKDW�$SSHOODQW�KDG�QR�REMHFWLYH

H[SHFWDWLRQ�RI�SULYDF\�LQ�WKH�EHORQJLQJV�ZDV�FRUUHFW�DV�ZHOO�

��� 7KH�$SSHOODQW�KDV�FLWHG�WKH�FDVH�RI�&RPPRQZHDOWK�Y��6WRUFN�

����3D�����������$��G������������ DV� VXSSRUW� IRU� KLV� DUJXPHQW� WKDW

0V�� :LOOLIRUG¶V� FRQVHQW� WR� VHDUFK� WKH� JDUDJH� FRXOG� QRW� H[WHQG� WR� D

VHDUFK�RI�WKH�SODVWLF�EDJV�LQ�WKH�JDUDJH�ZKLFK�ZHUH�FRQWDLQHUV�IRU�WKH

SHUVRQDO�SURSHUW\�RI�WKH�$SSHOODQW���+RZHYHU��ZH�GR�QRW�GHHP�6WRUFN

WR� EH� FRQWUROOLQJ� EHFDXVH� RI� WKH� LPSRUWDQW� GLIIHUHQFH� LQ� WKH� IDFWXDO

FLUFXPVWDQFHV�XQGHUO\LQJ�WKDW�FDVH�

��� ,Q�6WRUFN��WKH�GHIHQGDQW�LQIRUPHG�WKH�RZQHU�RI�D�ERDW��EHUWKHG

LQ�+DZDLL��WKDW�KH�GHVLUHG�WR�SXUFKDVH�WKH�ERDW�DQG�ZDV�UHWXUQLQJ�WR

WKH�8QLWHG�6WDWHV�WR�REWDLQ�PRQH\�WR�SXUFKDVH�LW���7KH�GHIHQGDQW�WKHQ

VWRUHG�LQ�D�URRP�RQ�WKH�ERDW�WZR�VXLWFDVHV��WKUHH�RU�IRXU�ER[HV�DQG�D

GXIIHO� EDJ�� � 7KH� GHIHQGDQW� ZDV� ODWHU� WDNHQ� LQWR� SROLFH� FXVWRG\� LQ

+RQROXOX� DQG� H[WUDGLWHG� EDFN� WR� %XFNV� &RXQW\� 3HQQV\OYDQLD� WR� IDFH

SHQGLQJ�FULPLQDO�FKDUJHV�
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��� 3HQQV\OYDQLD� SROLFH� RIILFHUV� ZHUH� VXEVHTXHQWO\� GLVSDWFKHG� WR

+DZDLL�ZKHUH�WKH\�WDONHG�WR�WKH�RZQHU�RI�WKH�ERDW���7KH\�LQIRUPHG�WKH

RZQHU� RI� WKH� ERDW� WKDW� WKH\� KDG� D� ULJKW� WR� WKH� LWHPV� VWRUHG� LQ� WKH

URRP���7KH�ERDW�RZQHU�WKHQ�DOORZHG�WKH�RIILFHUV�WR�WDNH�SRVVHVVLRQ�RI

WKH�VXLWFDVHV��ER[HV�DQG�GXIIHO�EDJ���7KH�SROLFH�ODWHU�RSHQHG�WKH�LWHPV

DQG� UHPRYHG� HYLGHQFH�� ZKLFK� WKH\� VRXJKW� WR� XVH� DJDLQVW� WKH

GHIHQGDQW� DW� WULDO�� � 7KH� GHIHQGDQW� PRYHG� WR� VXSSUHVV� DQG� WKH� WULDO

FRXUW�JUDQWHG�WKH�VXSSUHVVLRQ�PRWLRQ�

��� 7KH� 3HQQV\OYDQLD� 6XSUHPH� &RXUW� XSKHOG� WKH� VXSSUHVVLRQ� DQG

UXOHG�WKDW�WKH�ERDW�RZQHU�FRXOG�QRW�FRQVHQW�WR�KDYH�WKH�ER[HV�RSHQHG�

7KH� SRVVHVVLRQ� RI� WKH� LWHPV�� WKH� &RXUW� UHDVRQHG� ZDV� LQVXIILFLHQW� WR

JLYH�WKH�ERDW�RZQHU�FRQVHQW�WR�RSHQ�WKH�FRQWDLQHUV�RU�XVH�WKHP�IRU�KLV

RZQ�SXUSRVHV���7KH�&RXUW�OLNHQHG�WKH�SRVVHVVLRQ�RI�WKH�LWHPV�E\�WKH

ERDW�RZQHU�WR�EH�DQDORJRXV�WR�D�EDLOPHQW�VLWXDWLRQ�VLPLODU�WR�WKDW�RI�D

EDQN�ZKLFK�UHQWV�ER[HV�LQ�D�VDIHW\�GHSRVLW�YDXOW�IRU�WKH�VWRUDJH�RI�LWV

FXVWRPHU¶V� YDOXDEOHV�� � 7KH� &RXUW� UXOHG� WKDW�� DV� D� FRQVHTXHQFH�� WKH

ERDW� RZQHU� FRXOG� QRW� FRQVHQW� WR� WKH� VHDUFK� E\� WKH� SROLFH� DQG

HIIHFWLYHO\�ZDLYH�WKH�GHIHQGDQW¶V�FRQVWLWXWLRQDO�ULJKW�WR�EH�VHFXUH�LQ�KLV

SHUVRQDO�HIIHFWV���,G��DW����������$��G�DW�����

��� :KDW� GLIIHUHQWLDWHV� WKH� FDVH� DW� EDU� IURP� 6WRUFN� LV� ERWK� WKH

ORFDWLRQ�RI�WKH�VWRUHG� LWHPV�DQG� WKH�FLUFXPVWDQFHV�XQGHU�ZKLFK� WKH\

ZHUH�VWRUHG�� � ,Q�6WRUFN�WKH� LWHPV�ZHUH�VWRUHG� LQVLGH�D� URRP�RQ� WKH
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ERDW�ZKLFK�LV�QRW�DQ�RSHQ�DUHD�HDVLO\�DFFHVVLEOH�E\�D�YDULHW\�RI�SHRSOH

OLNH�WKH�JDUDJH�LQ�WKH�LQVWDQW�FDVH���+HQFH��LW�LV�UHDVRQDEOH�WR�FRQFOXGH

WKDW�WKH�GHIHQGDQW�KDG�ERWK�D�VXEMHFWLYH�DQG�REMHFWLYH�H[SHFWDWLRQ�RI

SULYDF\�LQ�WKH�VWRUHG�JRRGV���7KH�URRP�RQ�WKH�ERDW�ZDV�D�SULYDWH�DUHD

DFFHVVLEOH� RQO\� DW� WKH� GLVFUHWLRQ� RI� WKH� ERDW� RZQHU�� � 7KH� JDUDJH� E\

FRQWUDVW�LQ�RXU�FDVH�ZDV�DFFHVVLEOH�DW�DQ\�WLPH�WR�D�QXPEHU�RI�SHRSOH

LQ�ERWK�0V��:LOOLIRUG¶V�DSDUWPHQW�DQG�WKH�QHLJKERULQJ�DSDUWPHQW�

��� 7KH� DFFHVVLELOLW\� RI� WKH� LWHPV� WR� RWKHUV� KDV� EHHQ� YLHZHG

SUHYLRXVO\� E\� RXU�&RXUW� DV� D� FULWLFDO� IDFWRU� LQ� GHWHUPLQLQJ�ZKHWKHU� D

UHDVRQDEOH�H[SHFWDWLRQ�RI�SULYDF\�LQ�WKH�LWHPV�H[LVWV���)RU�H[DPSOH��LQ

WKH� FDVH� RI� &RPPRQZHDOWK� Y�� 3HUGXH�� ���� $��G� ���� �3D�6XSHU�

�������DSSHDO�GHQLHG�����3D�����������$��G�����������WKH�SDVWRU�RI�D

FKXUFK� KDG� EHHQ� UHPRYHG� E\� WKH� FKXUFK� WUXVWHHV� DQG� KLV� OLYLQJ

DFFRPPRGDWLRQV�DW�WKH�FKXUFK�SDUVRQDJH�ZHUH�VRRQ�WR�EH�WHUPLQDWHG�

$IWHU�WKH�FKXUFK�ZDV�VHYHUHO\�YDQGDOL]HG��D�SROLFH�LQYHVWLJDWRU�FDPH�WR

WKH�FKXUFK�SUHPLVHV�DQG�UHFRYHUHG�HYLGHQFH�LPSOLFDWLQJ�WKH�SDVWRU�LQ

WKH� YDQGDOLVP� IURP� D� JDUEDJH� EDJ� ORFDWHG� LQ� D� FDQ� XQGHU� WKH

SDUVRQDJH� SRUFK�� � (YLGHQFH� ZDV� DOVR� GLVFRYHUHG� DQG� UHWULHYHG� IURP

LQVLGH� WKH� SDUVRQDJH� GXULQJ� D� ZDUUDQWOHVV� VHDUFK�� LQFOXGLQJ� LWHPV

FRQWDLQHG�ZLWKLQ�D� ILOLQJ�FDELQHW�� �7KH� WULDO� FRXUW� UHIXVHG� WR� VXSSUHVV

WKLV�HYLGHQFH�
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��� 2XU�&RXUW� XSKHOG� WKH� WULDO� FRXUW¶V� GHFLVLRQ� QRW� WR� VXSSUHVV� WKH

HYLGHQFH�� � :H� QRWHG�� � ³,Q� GHWHUPLQLQJ� ZKDW� LV� >D@� UHDVRQDEOH

>H[SHFWDWLRQ�RI�SULYDF\@�DOO�VXUURXQGLQJ�IDFWV�DQG�FLUFXPVWDQFHV�PXVW

EH� FRQVLGHUHG�´� � ,G�� DW� ����� TXRWLQJ� &RPPRQZHDOWK� Y�� /DWVKDZ�

����3D����������������$��G�������������FHUW��GHQLHG������8�6������

��� 6�&W�� ������ ��� /�(G��G� ���� �������� �:H� KHOG� WKDW� WKHUH� ZDV� QR

REMHFWLYHO\� UHDVRQDEOH� H[SHFWDWLRQ� RI� SULYDF\� ZLWK� UHVSHFW� WR� WKH

JDUEDJH�EDJ�LQ�WKH�FDQ�EHFDXVH�LW�ZDV�ORFDWHG�LQ�DQ�DUHD�ZLWK�SXEOLF

DFFHVV�DQG�KHQFH�RSHQ�WR�SXEOLF�LQVSHFWLRQ���,G��DW�������:H�DOVR�KHOG

WKDW� WKHUH�ZDV� QR� UHDVRQDEOH� H[SHFWDWLRQ� RI� SULYDF\�ZLWK� UHVSHFW� WR

WKH�LWHPV�LQ�WKH�SDUVRQDJH�DQG�WKH�ILOLQJ�FDELQHW�VLQFH�WKH�SDVWRU�KDG

UHDVRQ� WR� EHOLHYH� WKDW� EHFDXVH� KH� ZRXOG� QR� ORQJHU� EH� OLYLQJ� LQ� WKH

SDUVRQDJH�KH�FRXOG�H[SHFW�WKDW�FKXUFK�WUXVWHHV�ZRXOG�EH�HQWHULQJ�DW

VRPH�WLPH�WR�LQVSHFW�WKH�SUHPLVHV���,G��DW�������:H�DGGLWLRQDOO\�KHOG

WKDW�WKH�WUXVWHHV�KDG�VXIILFLHQW�GRPLQLRQ�DQG�FRQWURO�RYHU�WKH�SUHPLVHV

WR�DOORZ�RSHQLQJ�RI�WKH�ILOLQJ�FDELQHW���,G���7KXV�3HUGXH�FDQ�EH�UHDG

IRU� WKH� SURSRVLWLRQ� WKDW� DQ� LQGLYLGXDO� GRHV� QRW� KDYH� D� UHDVRQDEOH

H[SHFWDWLRQ� RI� SULYDF\� LQ� LWHPV� LI� WKH\� DUH� SODFHG� LQ� DQ� DUHD� WKDW� LV

VXEMHFW�WR�RSHQ�DFFHVV�DQG�LQVSHFWLRQ�E\�RWKHUV�DW�DQ\� WLPH�� � ,Q�WKH

LQVWDQW� FDVH�� WKH� $SSHOODQW¶V� LWHPV� ZHUH� LQ� MXVW� VXFK� DQ� DUHD�� WKH

JDUDJH��ZKLFK�ZDV�DFFHVVLEOH�DQG�RSHQ�WR�RWKHU�WHQDQWV�DW�DQ\�WLPH�
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��� 0RUHRYHU�LW�ZRXOG�VHHP�WKDW�WKH�ERDW�RZQHU�LQ�6WRUFN�DJUHHG

HLWKHU�H[SOLFLWO\�RU�LPSOLFLWO\�WR�VWRUH�WKH� LWHPV�IRU�DQ�LQGHWHUPLQDWH

OHQJWK�RI�WLPH��WKHUHE\�FUHDWLQJ�D�EDLORU�EDLOHH�UHODWLRQVKLS�EHWZHHQ

WKH�ERDW�RZQHU�DQG�WKH�GHIHQGDQW���,Q�WKH�FDVH�DW�EDU�0V��:LOOLIRUG�

WKH�DSDUWPHQW�RZQHU��GLG�QRW�DJUHH� WR�KROG�WKH� LWHPV� LQ�D�PDQQHU

FRQVLVWHQW� ZLWK� WKH� HVWDEOLVKPHQW� RI� D� EDLOPHQW�� � $V� RXU� 6XSUHPH

&RXUW�KDV�VDLG�

$� EDLOPHQW� LV� D� GHOLYHU\� RI� SHUVRQDOW\� IRU� WKH
DFFRPSOLVKPHQW� RI� VRPH� SXUSRVH� XSRQ� D� FRQWUDFW�
H[SUHVV� RU� LPSOLHG�� WKDW� DIWHU� WKH� SXUSRVH� KDV� EHHQ
IXOILOOHG�� LW� VKDOO� EH� UHGHOLYHUHG� WR� WKH� SHUVRQ� ZKR
GHOLYHUHG� LW�� RWKHUZLVH� GHDOW� ZLWK� DFFRUGLQJ� WR� KLV
GLUHFWLRQV�RU�NHSW�XQWLO�KH�UHFODLPV�LW�

3ULFH� Y�� %URZQ�� ���� 3D�� ����� ����� ���� $��G� ������ ����� FLWLQJ

6PDOLFK�Y��:HVWIDOO������3D����������������$��G�����������������

1R�FRQWUDFW�H[LVWHG�EHWZHHQ�0V��:LOOLIRUG�DQG�$SSHOODQW�IRU�WKH�VWRUDJH

RI�KLV�FORWKHV�

��� :KHQ� VKH� VSRNH� WR� $SSHOODQW� RQ� WKH� SKRQH�� 0V�� :LOOLIRUG

LQGLFDWHG� WKDW� $SSHOODQW� ZDV� QR� ORQJHU� ZHOFRPH� LQ� WKH� DSDUWPHQW

DQG�KLV� LWHPV�ZHUH� WR� EH� UHPRYHG� IURP� WKH�DSDUWPHQW� DV� VRRQ� DV

SRVVLEOH���6KH�GLG�QRW�DJUHH�WR�VWRUH�WKH�LWHPV�IRU�DQ�LQGHWHUPLQDWH

OHQJWK�RI�WLPH�� �+HU�SURPLVH�WR�VWRUH�WKH�LWHPV�XQWLO�$SSHOODQW�VHQW

VRPHRQH� E\� WR� SLFN� WKHP� XS� ZDV� SXUHO\� JUDWXLWRXV�� � 7KHUH� ZDV

WKHUHIRUH�QR�LPSOLFLW�RU�H[SOLFLW�FRQWUDFW�RI�EDLOPHQW��DV�KHU�SURPLVH

WR� KROG� $SSHOODQW¶V� FORWKLQJ� ZDV� QRW� EDVHG� RQ� DQ\� FRQVLGHUDWLRQ
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JLYHQ� E\� $SSHOODQW�� �6HH� H�J�� *HLVLQJHU� &OLQLF� Y�� 'L&XFFLR�� ���

$��G� ����� ���� �3D�6XSHU�� ������� DSSHDO� GHQLHG� ���� 3D�� ����� ���

$��G� ���� � �1R� FRQWUDFW� H[LVWV� LQ� WKH� DEVHQFH� RI� PXWXDOLW\� RI

REOLJDWLRQ��� �%\�FRQWUDVW�� LQ�6WRUFN�� WKH�ERDW�RZQHUV�DJUHHPHQW�WR

VWRUH�WKH�LWHPV�FRXOG�EH�YLHZHG�DV�D�FRQWUDFW�RI�EDLOPHQW�VLQFH�WKH

RZQHU¶V� FRQVLGHUDWLRQ� IRU� WKH� KROGLQJ� RI� WKH� LWHPV� ZDV� WKH

GHIHQGDQW¶V�SURPLVH�WKDW�KH�ZRXOG�UHWXUQ�WR�SXUFKDVH�WKH�ERDW�

��� ,Q�VXP�WKHQ��DV� WKH�7ULDO�&RXUW� UHDVRQHG�� VLQFH�$SSHOODQW� KDG

QHLWKHU� D� VXEMHFWLYH� QRU� REMHFWLYH� H[SHFWDWLRQ� RI� SULYDF\� LQ� WKH

PHWKRG�DQG�DUHD�RI� VWRUDJH�RI�KLV� FORWKLQJ��$SSHOODQW� FRQVHTXHQWO\

DVVXPHG� WKH� ULVN� WKDW�0V��:LOOLIRUG� DV� D� UHQW�SD\LQJ� WHQDQW� RI� WKH

DSDUWPHQW� FRXOG� FRQVHQW� WR� D� VHDUFK� RI� WKH� DSDUWPHQW� DQG� LWV

HQYLURQV�� � $V� D� WHQDQW� VKH�KDG� WKH�SURSHU� OHJDO� DXWKRULW\� RYHU� WKH

SUHPLVHV� WR� JLYH� VXFK� D� FRQVHQW�� � 6HH� &RPPRQZHDOWK� Y�

0F&XOOXP�� ���� 3D�� ����� ����� ���� $��G� ����� ���� ������� �WHQDQW

ZKR�SDLG�UHQW�IRU�DSDUWPHQW�FRXOG�YDOLGO\�JLYH�FRQVHQW�IRU�VHDUFK�RI

DSDUWPHQW� DW� ZKLFK� GHIHQGDQW� ZDV� DOVR� VWD\LQJ��� � 7KHUHIRUH� ZH

SHUFHLYH�QR�HUURU�LQ�WKH�GHFLVLRQ�RI�WKH�GLVWLQJXLVKHG�-XGJH�/DZOHU�LQ

UHIXVLQJ�WR�VXSSUHVV�WKH�HYLGHQFH�REWDLQHG�LQ�WKH�VHDUFK�RI�WKH�EDJV�

��� :H� WXUQ� QRZ� WR� $SSHOODQW¶V� VHFRQG� LVVXH�� � $SSHOODQW� KDV

FKDOOHQJHG�WKH�VXIILFLHQF\�RI�WKH�HYLGHQFH�VXSSRUWLQJ�KLV�FRQYLFWLRQ�IRU
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UREEHU\�XQGHU����3D�&�6�$����������D�����LY��� �:H�KDYH�VDLG�LQ�SULRU

FDVHV�

,Q� HYDOXDWLQJ� D� FKDOOHQJH� WR� WKH� VXIILFLHQF\� RI� WKH
HYLGHQFH��ZH�PXVW� GHWHUPLQH� ZKHWKHU�� YLHZLQJ� WKH
HYLGHQFH� LQ� WKH� OLJKW� PRVW� IDYRUDEOH� WR� WKH
&RPPRQZHDOWK� DV� YHUGLFW� ZLQQHU�� WRJHWKHU� ZLWK� DOO
UHDVRQDEOH� LQIHUHQFHV� WKHUHIURP�� WKH� WULHU� RI� IDFW
FRXOG�KDYH�IRXQG�WKDW�HDFK�DQG�HYHU\�HOHPHQW�RI�WKH
FULPHV�FKDUJHG�ZDV�HVWDEOLVKHG�EH\RQG�D�UHDVRQDEOH
GRXEW�

&RPPRQZHDOWK� Y��0RQWLQL�� ���� $��G� ����� ���� �3D�6XSHU�� ������

&RPPRQZHDOWK�Y��6ZDQQ������$��G�������������3D�6XSHU��������

DSSHDO� GHQLHG� ���� 3D�� ����� ���� $��G�� ���� �������� � ,Q� PDNLQJ� WKLV

GHWHUPLQDWLRQ��ZH�PXVW� HYDOXDWH� WKH� HQWLUH� WULDO� UHFRUG� DQG� FRQVLGHU

DOO� WKH� HYLGHQFH� DFWXDOO\� UHFHLYHG�� &RPPRQZHDOWK� Y�� 5RGULTXH]�

����$��G�����������3D�6XSHU����������,W�LV�ZLWKLQ�WKH�SURYLQFH�RI�WKH

IDFW� ILQGHU� WR� GHWHUPLQH� WKH� ZHLJKW� WR� EH� DFFRUGHG� HDFK� ZLWQHVV¶V

WHVWLPRQ\�DQG�WR�EHOLHYH�DOO��SDUW��RU�QRQH�RI�WKH�HYLGHQFH�LQWURGXFHG

DW� WULDO�� � &RPPRQZHDOWK� Y�� 0ROLQDUR�� ���� $��G� ������ ����

�3D�6XSHU�� ������� � 7KH� IDFWV� DQG� FLUFXPVWDQFHV� HVWDEOLVKHG� E\� WKH

&RPPRQZHDOWK� QHHG� QRW� EH� DEVROXWHO\� LQFRPSDWLEOH� ZLWK� WKH

GHIHQGDQW¶V�LQQRFHQFH��EXW�WKH�TXHVWLRQ�RI�DQ\�GRXEW�LV�IRU�WKH�WULHU�RI

IDFW�XQOHVV�WKH�HYLGHQFH�LV�VR�ZHDN�DQG�LQFRQFOXVLYH�WKDW��DV�D�PDWWHU

RI� ODZ�� QR� SUREDELOLW\� RI� IDFW� FDQ� EH� GUDZQ� IURP� WKH� FRPELQHG

FLUFXPVWDQFHV�� � &RPPRQZHDOWK� Y�� 6HLEHUW�� ���� $��G� ����� ���

�3D�6XSHU�� ������� DSSHDO� GHQLHG����� 3D�� ����� ���� $��G� ���� ������
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�FLWLQJ�&RPPRQZHDOWK�Y��6XOOLYDQ������3D����������������$��G�����

�����������DQG�&RPPRQZHDOWK�Y��/LERQDWL������3D��������������

$��G����������������

��� ³7KLV�VWDQGDUG�LV�HTXDOO\�DSSOLFDEOH�WR�FDVHV�ZKHUH�WKH�HYLGHQFH

LV�FLUFXPVWDQWLDO�UDWKHU�WKDQ�GLUHFW�VR�ORQJ�DV�WKH�FRPELQDWLRQ�RI� WKH

HYLGHQFH�OLQNV�WKH�DFFXVHG�WR�WKH�FULPH�EH\RQG�D� UHDVRQDEOH�GRXEW��

&RPPRQZHDOWK� Y�� 6ZHUGORZ�� ���� $��G� ������ ����� �3D�6XSHU�

�������FLWLQJ�&RPPRQZHDOWK�Y��+DUGFDVWOH������3D���������������

$��G������������ ��������� � 7KH�6XSHULRU�&RXUW�PD\� QRW� UHZHLJK� WKH

HYLGHQFH� DQG� VXEVWLWXWH� RXU� MXGJPHQW� IRU� WKDW� RI� WKH� IDFWILQGHU�

&RPPRQZHDOWK�Y��&DVVLG\������$��G�������������3D�6XSHU��������

DSSHDO� GHQLHG� ���� 3D�� ����� ���� $��G� ���� �������� � ,W� LV� DOVR� D

IXQGDPHQWDO�UXOH�RI�ODZ�WKDW�D�MXU\�PD\�EHOLHYH�DQ\��DOO�RU�QRQH�RI�WKH

SDUW\
V�HYLGHQFH���&RPPRQZHDOWK�Y��+HQU\������3D���������������

$��G�����������������FHUW��GHQLHG������8�6�����������6�&W�����������

/�(G��G������������

��� 7KH� HOHPHQWV� RI� WKH� RIIHQVH� RI� UREEHU\� DUH� VHW� IRUWK� LQ� WKH

&ULPHV�&RGH�RI�3HQQV\OYDQLD�DV�IROORZV�

�$��2))(16(�'(),1('����

�������$�SHUVRQ� LV� JXLOW\� RI� UREEHU\� LI�� LQ� WKH� FRXUVH� RI
FRPPLWWLQJ�D�WKHIW��KH�

����� �L��LQIOLFWV�VHULRXV�ERGLO\�LQMXU\�XSRQ�DQRWKHU�
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�LL��WKUHDWHQV�DQRWKHU�ZLWK�RU�LQWHQWLRQDOO\�SXWV�KLP
LQ�IHDU�RI�LPPHGLDWH�VHULRXV�ERGLO\�LQMXU\�

����� �LLL�� FRPPLWV� RU� WKUHDWHQV� LPPHGLDWHO\� WR� FRPPLW
DQ\�IHORQ\�RI�WKH�ILUVW�RU�VHFRQG�GHJUHH�

����� �LY�� LQIOLFWV� ERGLO\� LQMXU\� XSRQ� DQRWKHU� RU
WKUHDWHQV� DQRWKHU�ZLWK� RU� LQWHQWLRQDOO\� SXWV� KLP
LQ�IHDU�RI�LPPHGLDWH�ERGLO\�LQMXU\��RU

����� �Y��SK\VLFDOO\� WDNHV�RU� UHPRYHV�SURSHUW\� IURP�WKH
SHUVRQ�RI�DQRWKHU�E\�IRUFH�KRZHYHU�VOLJKW�

������� $Q� DFW� VKDOO� EH� GHHPHG� �LQ� WKH� FRXUVH� RI
FRPPLWWLQJ�D�WKHIW���LI�LW�RFFXUV�LQ�DQ�DWWHPSW�WR�FRPPLW
WKHIW�RU�LQ�IOLJKW�DIWHU�WKH�DWWHPSW�RU�FRPPLVVLRQ�

����%��*5$',1*�� ��5REEHU\�XQGHU� VXEVHFWLRQ� �D�����LY�
LV� D� IHORQ\� RI� WKH� VHFRQG� GHJUHH�� UREEHU\� XQGHU
VXEVHFWLRQ� �D�����Y�� LV� D� IHORQ\� RI� WKH� WKLUG� GHJUHH�
RWKHUZLVH��LW�LV�D�IHORQ\�RI�WKH�ILUVW�GHJUHH�

���3D�&�6�$����������HPSKDVLV�VXSSOLHG����7KXV��XQGHU�WKLV�VWDWXWH��IRU

D� UREEHU\� WR� FRQVWLWXWH� D� IHORQ\� RI� WKH� VHFRQG� GHJUHH�� WKH

&RPPRQZHDOWK�PXVW� VKRZ� WKDW� LQ� WKH� FRXUVH� RI� FRPPLWWLQJ� D� WKHIW�

WKH� GHIHQGDQW� HLWKHU� LQIOLFWHG� ERGLO\� LQMXU\� RQ� DQRWKHU�� WKUHDWHQHG

ERGLO\� LQMXU\� WR� DQRWKHU�� RU� LQWHQWLRQDOO\� SODFHG� DQRWKHU� LQ� IHDU� RI

LPPHGLDWH� VHULRXV� ERGLO\� LQMXU\�� � &RPPRQZHDOWK� Y�� %RZHQ�� ���

$��G� ����� ���� �3D�6XSHU�� ������� DSSHDO� GHQLHG�� ���� 3D�� ����� ���

$��G������������

��� $IWHU�D�WKRURXJK�UHYLHZ�RI�WKH�UHFRUG��WKH�EULHIV�RI� WKH�SDUWLHV�

WKH� DSSOLFDEOH� ODZ�� DQG� WKH� YHU\� ZHOO�UHDVRQHG� RSLQLRQ� RI� WKH� 7ULDO

&RXUW�� ZH� DUH� VDWLVILHG� WKDW� WKH� RSLQLRQ� RI� WKH� OHDUQHG� DQG� HPLQHQW
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7ULDO� -XGJH�� WKH� +RQRUDEOH� 'DYLG� :�� +HFNOHU�� IXOO\� DQG� FRUUHFWO\

DGGUHVVHV�WKLV�LVVXH�DQG�ZH�VHH�QR�QHHG�WR�GXSOLFDWH�KLV�ILQH�HIIRUWV�

$FFRUGLQJO\��ZH�DIILUP�RQ�WKH�EDVLV�RI�WKDW�RSLQLRQ�ZLWK�UHVSHFW�WR�WKLV

LVVXH��

��� -XGJPHQW�RI�6HQWHQFH�DIILUPHG�

��� 3UHVLGHQW�-XGJH�0F(ZHQ�FRQFXUV�LQ�WKH�UHVXOW�

����������������������������������
�� � 7KH� 7ULDO� &RXUW¶V� UHFLWDWLRQ� RI� WKH� HYLGHQFH� VXSSRUWLQJ� $SSHOODQW¶V
FRQYLFWLRQ� IRU� UREEHU\� FDQ�EH� IRXQG�DW� SDJHV����� RI� LWV� RSLQLRQ�� � ,WV
OHJDO�UDWLRQDOH�LQ�VXSSRUW�RI� ILQGLQJ�WKLV�HYLGHQFH�VXIILFLHQW�WR�VXVWDLQ
$SSHOODQW
V�FRQYLFWLRQ�FDQ�EH�IRXQG�DW�SDJHV�������RI�LWV�RSLQLRQ�


