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23,1,21�E\�&(5&21(��3�-�(�� )LOHG���$XJXVW���������

��� 7KLV�LV�D�GLUHFW�DSSHDO� IURP�WKH�MXGJPHQW�RI� VHQWHQFH�HQWHUHG� LQ� WKH

&RXUW� RI� &RPPRQ� 3OHDV� RI� 1RUWKDPSWRQ� &RXQW\� DIWHU� D� MXU\� FRQYLFWHG

$SSHOODQW��6FRWW�$ODQ�'DYLV��RQ�RQH�FRXQW�RI�VWDONLQJ������3D�&�6�$��������

�E�����)RU�WKH�UHDVRQV�WKDW�IROORZ��ZH�DIILUP�

��� ,Q� ODWH� 'HFHPEHU�� ������ WKH� YLFWLPV� LQ� WKLV� FDVH�� .HOO\� DQG� .HLWK

.UD\FDU�� ILOHG� D� ZULWWHQ� FULPLQDO� FRPSODLQW� DOOHJLQJ� WKDW� $SSHOODQW� �0UV�

.UD\FDU¶V�IRUPHU�KXVEDQG��HQJDJHG�LQ�D�FRXUVH�RI�FRQGXFW�DPRXQWLQJ�WR�WKH

FULPHV� RI� KDUDVVPHQW� DQG� VWDONLQJ�� � $FFRUGLQJ� WR� WKH� SROLFH� UHSRUW�� WKH

LQFLGHQWV� VR� DOOHJHG� ZHUH� WKH� FXOPLQDWLRQ� RI� \HDUV� RI� GRPHVWLF� YLROHQFH

ZKLFK� UHVXOWHG� LQ�PRUH� WKDQ�RQH�3URWHFWLRQ� IURP�$EXVH�2UGHU�� � 7KH�SROLFH

����������������������������������
��$�SHUVRQ�FRPPLWV� WKH�FULPH�RI� VWDONLQJ�ZKHQ�KH�HQJDJHV� LQ� D� FRXUVH� RI
FRQGXFW� RU� UHSHDWHGO\� FRPPLWV� DFWV� WRZDUG� DQRWKHU� SHUVRQ�� LQFOXGLQJ
IROORZLQJ� WKH� SHUVRQ� ZLWKRXW� SURSHU� DXWKRULW\�� XQGHU� FLUFXPVWDQFHV� ZKLFK
GHPRQVWUDWH�HLWKHU�DQ�LQWHQW�WR�SODFH�WKH�SHUVRQ�LQ�UHDVRQDEOH�IHDU�RI�ERGLO\
LQMXU\��RU�DQ�LQWHQW�WR�FDXVH�VXEVWDQWLDO�HPRWLRQDO�GLVWUHVV�WR�WKH�YLFWLP�����
3D�&�6�$����������E�����DQG�����
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UHSRUW�DOVR�QRWHG�WKDW�$SSHOODQW�DQG�0UV��.UD\FDU�ZHUH�HPEURLOHG�LQ�D�QDVW\

DQG� SURWUDFWHG� FXVWRG\� EDWWOH� LQ� DQRWKHU� FRXQW\�� � 7KH� SROLFH� DUUHVWHG

$SSHOODQW�RQ�-DQXDU\���������DQG�WKH�PDWWHU�SURFHHGHG�WR�D�MXU\�WULDO�EHIRUH

WKH�+RQRUDEOH�-DPHV�&��+RJDQ�LQ�-XO\�RI�WKDW�\HDU�

��� $W�WULDO��0UV��.UD\FDU�WHVWLILHG�WKDW�WKDW�VKH�KDG�NQRZQ�$SSHOODQW�VLQFH

VKH�ZDV�WZHOYH�\HDUV�ROG��DQG�WKDW�WZR�FKLOGUHQ�ZHUH�ERUQ�RI�WKHLU�PDUULDJH�

7DUD� DQG� 6FRWWLH�� � 1�7�� 7ULDO�� ��������� DW� ������� ���� � 0UV�� .UD\FDU� DOVR

VWDWHG� WKDW� VKH� VHSDUDWHG� IURP�$SSHOODQW� LQ� )HEUXDU\� RI� ����� EHFDXVH�KH

ZDV�YHU\�DEXVLYH�WR�KHU�SK\VLFDOO\�DQG�PHQWDOO\���,G��DW���������6KH�WHVWLILHG

WKDW� DIWHU� VKH� OHIW� KLP�� $SSHOODQW� WHOHSKRQHG� KHU� RQ� D� UHFXUUHQW� EDVLV

WKUHDWHQLQJ�WR�EUHDN�KHU�³I




J�OHJV´�DQG�NLOO�KHU�EHFDXVH�VKH�ZDV�D�³OLWWOH

ELWFK�´�D�³ZKRUH�´�DQG�D�³VOXW�´��,G��DW��������������(YHQ�DIWHU�0UV��.UD\FDU

PRYHG� VHYHUDO� WLPHV�� REWDLQLQJ� DQ� XQOLVWHG� WHOHSKRQH� QXPEHU� RQ� HDFK

RFFDVLRQ��$SSHOODQW�ZDV�DEOH� WR� OHDUQ�KHU�QHZ� WHOHSKRQH�QXPEHU� DQG� WKXV

ILQG� KHU� RYHU� DQG� RYHU� DJDLQ�� � ,G�� DW� ���� ���� � 0UV�� .UD\FDU� HYHQWXDOO\

GHFLGHG� WR� GLVFRQQHFW� WKH� WHOHSKRQH� DQG� OLYH� ZLWKRXW� WHOHSKRQH� VHUYLFH

EHFDXVH�VKH�FRXOG�QRW�SUHYHQW�$SSHOODQW�IURP�UHSHDWHGO\�FRQWDFWLQJ�KHU�DQG

LVVXLQJ�GHDWK�WKUHDWV���,G��DW������$SSHOODQW�PDGH�PDQ\�DWWHPSWV�WR�JHW�0UV�

.UD\FDU¶V� QHZ� DGGUHVV� DIWHU� HDFK� PRYH�� VRPHWLPHV� SUHYHQWLQJ� KHU� IURP

VHHLQJ�WKHLU�FKLOGUHQ�LI�VKH�UHIXVHG�WR�GLVFORVH�LW���,G��DW����

����������������������������������
��0UV��.UD\FDU�LQGLFDWHG�WKDW�$SSHOODQW�DOVR� OHIW�PHVVDJHV� WR� WKLV�HIIHFW�RQ
KHU�WHOHSKRQH�DQVZHULQJ�PDFKLQH���1�7��7ULDO�����������DW�������
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��� 2Q� PDQ\� RFFDVLRQV�� 0UV�� .UD\FDU� DQG� KHU� VHFRQG� KXVEDQG�� .HLWK�

REVHUYHG� IRRWSULQWV� DQG� RWKHU� VLJQV� WKDW� DQ� XQLGHQWLILHG� SHUVRQ� KDG� EHHQ

QHDU�WKHLU�YHKLFOH��RU�KDG�WDPSHUHG�ZLWK�WKHLU�VWRUP�GRRU�RU�VFUHHQ�GRRU�LQ

WKHLU�DEVHQFH�� �,G��DW��������� �7KH\� IHDUHG�WKDW� LW�ZDV�$SSHOODQW�� EHFDXVH

WKH\�KDG�REVHUYHG�KLV�YHKLFOH�SDUNHG�RXWVLGH�WKHLU�KRPH�RQ�PDQ\�RFFDVLRQV�

,G��DW������0UV��.UD\FDU�DOVR�VWDWHG�RQ�WKH�UHFRUG�WKDW�VKH�ZDV�XQDZDUH�RI

DQ\�SHUVRQ�RWKHU�WKDQ�$SSHOODQW�ZKR�KDG�LVVXHG�GHDWK�WKUHDWV�WR�KHU���,G�

7KH�.UD\FDUV�PRYHG�VHYHQ�WLPHV�LQ�D�WZR�\HDU�SHULRG�DWWHPSWLQJ�WR�HVFDSH

IURP�$SSHOODQW�DQG�RU�WKH�XQLGHQWLILHG�LQWUXGHU���,G��DW����

��� 2Q� $XJXVW� ���� ������ WKH� .UD\FDUV� ZHUH� ZDONLQJ� RQ� 6FRWW� 6WUHHW� LQ

&DUERQGDOH�ZLWK�WKHLU�ILYH�PRQWK�ROG�EDE\��ZKR�ZDV�LQ�D�VWUROOHU���,G��DW����

$SSHOODQW�GURYH�E\�WKH�.UD\FDUV� WKUHH�WLPHV� LQ� UDSLG� VXFFHVVLRQ�� � WKH� ILUVW

WLPH�� $SSHOODQW� ODXJKHG� DQG� KHOG� XS� KLV� PLGGOH� ILQJHU� DW� WKHP�� RQ� WKH

VHFRQG�SDVVDJH��$SSHOODQW� VSDW� DW� WKHP�� � ,G�� DW� ���� � 2Q� WKH� WKLUG� URXQG�

$SSHOODQW�DLPHG�KLV�YHKLFOH�DW�WKH�.UD\FDUV��KLW�WKH�JDV�KDUG��DQG�³FDPH�DW´

WKH�YLFWLPV�YHU\�TXLFNO\���,G���0U��.UD\FDU�ZDV�IRUFHG�WR�SLFN�WKH�VWUROOHU�XS

DQG�MXPS�RXW�RI�WKH�YHKLFOH¶V�ZD\�LQ�RUGHU�WR�SURWHFW�KLPVHOI�DQG�WKH�EDE\�

,G��DW�����

����������������������������������
�� $SSHOODQW¶V� SDUDPRXU�� &KULVWLQH� +DUKXW�� YHULILHG� WKDW� RQ� WKH� GDWH� LQ
TXHVWLRQ��$SSHOODQW�GURYH�GRZQ�6FRWW�6WUHHW� LQ�&DUERQGDOH�DQG�SDVVHG� WKH
.UD\FDUV� WKUHH� WLPHV� ZLWKLQ� D� IHZ�PLQXWHV�� � +RZHYHU�� 0V�� +DUKXW� GHQLHG
WKDW�$SSHOODQW�PDGH�DQ�REVFHQH�JHVWXUH��VSDW�DW�WKH�.UD\FDUV��RU�DLPHG�KLV
YHKLFOH�DW�WKHP���1�7��7ULDO�����������DW��������������
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��� 0UV��.UD\FDU� GLVFXVVHG� VHYHUDO� LQFLGHQWV� LQYROYLQJ� WKH� FKLOGUHQ�ZKLFK

UHTXLUHG�KHU� WR� UHTXHVW� WKH� LQWHUYHQWLRQ� RI� SROLFH� RIILFHUV� WR� SURWHFW� HLWKHU

KHUVHOI�� 0U�� .UD\FDU�� RU� RQH� RI� WKH� FKLOGUHQ�� RU� WR� IRUFH� $SSHOODQW� WR

UHOLQTXLVK�WKH�FKLOGUHQ�LQWR�KHU�FXVWRG\���,G��DW���������6KH�DOVR�VWDWHG�WKDW

WKHUH�ZHUH�PDQ\�WLPHV�ZKHQ�VKH�FDPH�WR�$SSHOODQW¶V�KRPH�WR�SLFN�XS�WKH

FKLOGUHQ� IRU� YLVLWDWLRQ�� EXW� $SSHOODQW� ZRXOG� QRW� SHUPLW� WKHP� WR� OHDYH� ZLWK

KHU���,G��DW������$W�RQH�SRLQW��0UV��.UD\FDU�DSSOLHG�IRU��DQG�ZDV�JUDQWHG��D

3URWHFWLRQ� IURP�$EXVH� RUGHU� RQ� EHKDOI� RI� KHU� FKLOGUHQ�� � ,G�� DW� ���� ������

(YHQWXDOO\��D�MXGJH�RI�WKH�)DPLO\�'LYLVLRQ�RI�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI

/DFNDZDQQD�&RXQW\�DSSRLQWHG�D�JXDUGLDQ�DG�OLWHP�WR�VXSHUYLVH�WKH�VDIHW\�RI

7DUD� DQG� 6FRWWLH�� DQG� WR� GHDO� ZLWK� $SSHOODQW¶V� UHIXVDO� WR� SHUPLW� 0UV�

.UD\FDU¶V�DWWHPSWV�WR�YLVLW�WKHP���,G��DW����

��� 0UV��.UD\FDU�WHVWLILHG�WKDW�DV�D�UHVXOW�RI�$SSHOODQW¶V�FRQVWDQW�WKUHDWV�WR

KHU� DQG� KHU� IDPLO\�� VKH� EHFDPH� WHUULILHG� RYHU� VLPSOH� WKLQJV�� OLNH� WKH

XQH[SHFWHG�ULQJLQJ�RI�KHU�GRRUEHOO���,G��DW����������6KH�VWDWHG�WKDW�VKH�ZDV

DIUDLG� IRU� WKH� OLIH� RI� KHU� EDE\� ZKHQ� DQ� XQDQWLFLSDWHG� YLVLWRU� UDQJ� WKH

GRRUEHOO��DQG�WKDW�VKH�ZDV�WLUHG�RI�EHLQJ�VR�VFDUHG�DOO�WKH�WLPH���,G��DW����

0UV�� .UD\FDU� DOVR� WHVWLILHG� WKDW� WKH� VWUHVV� FDXVHG� E\� $SSHOODQW¶V� EHKDYLRU

FDXVHG�KHU�WR�VXIIHU�IURP�SDQLF�DQG�DQ[LHW\�DWWDFNV��DQG�WKDW�VKH�KDG�EHHQ

IRUFHG�WR�JR�LQWR�FRXQVHOLQJ�WR�GHDO�ZLWK�WKH�VLWXDWLRQ���,G��DW�������

��� 0U��.UD\FDU�FRUURERUDWHG�KLV�ZLIH¶V�WHVWLPRQ\�LQ�DOO�HVVHQWLDO�DVSHFWV�

,G�� DW� ������� ��������� �������� �WHVWLPRQ\� RI� .HLWK� .UD\FDU��� � +H� VWDWHG
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WKDW�KH�QRZ�VXIIHUV�IURP�K\SHUWHQVLRQ�DQG�DQ[LHW\�DV�D�UHVXOW�RI�$SSHOODQW¶V

EHKDYLRU���,G��DW������0U��.UD\FDU�IXUWKHU�WHVWLILHG�WKDW�KH�LV�QRW�SK\VLFDOO\

DIUDLG� RI� $SSHOODQW� RQ� D� ³RQH�RQ�RQH´� EDVLV�� � +RZHYHU�� KH� IHDUHG� ZKDW

$SSHOODQW�ZDV�FDSDEOH�RI�GRLQJ�ZLWK�D�PRWRU�YHKLFOH�DQG� ³HYHU\WKLQJ�HOVH´

WKDW�$SSHOODQW�PLJKW�GR���6SHFLILFDOO\��0U��.UD\FDU�VDLG�KH�ZDV�FRQFHUQHG�IRU

KLV�RZQ�VDIHW\�DQG�IHDUHG�IRU�KLV�IDPLO\���,G��DW�������

��� $SSHOODQW¶V� WZHOYH� \HDU� ROG� GDXJKWHU�� 7DUD�� WHVWLILHG� WKDW� KHU� IDWKHU

VFDUHG�KHU�ZKHQ�KH�ZDV�GULQNLQJ���,G��DW�������6KH�DOVR�IHDUHG�KLP�EHFDXVH

RI�KLV�³\HOOLQJ�DQG�VFUHDPLQJ´�DW�KHU�RQ�DQ�RFFDVLRQ�ZKHQ�KH�WULHG�WR�IRUFH

KHU�WR�GLVFORVH�ZKHUH�KHU�PRWKHU�ZDV�OLYLQJ�DW�WKH�WLPH���,G��DW�������7DUD

IXUWKHU� VWDWHG� WKDW� $SSHOODQW� SUHYHQWHG� KHU� IURP� VHHLQJ� KHU� PRWKHU�� DQG

WKDW�$SSHOODQW� DQG�KLV� SDUDPRXU� IRUFHG�KHU� WR�KLGH� LQ� D� FHOODU� VR� WKDW� KHU

PRWKHU�FRXOG�QRW�ILQG�KHU���,G��DW������������$SSHOODQW¶V�QLQH�\HDU�ROG�VRQ�

6FRWWLH��WHVWLILHG�WKDW�KH�ZDV�VFDUHG�RI�KLV�GDG�EHFDXVH�$SSHOODQW�WKUHZ�KLP

DJDLQVW�D�KRXVH�LQ�UHWDOLDWLRQ�IRU�KLV�GHVLUH�WR�YLVLW�ZLWK�KLV�PRWKHU���,G��DW

����������

���� 2Q� -XO\� ���� ������ WKH� MXU\� IRXQG� DSSHOODQW� JXLOW\� RI� RQH� FRXQW� RI

VWDONLQJ���7KH�7ULDO�&RXUW�RUGHUHG�D�PHQWDO�KHDOWK�HYDOXDWLRQ�DQG�D�SUH�WULDO

����������������������������������
�� 7KH� FHUWLILHG� UHFRUG� LQGLFDWHV� WKDW� -XGJH� +RJDQ� SURSHUO\� UHIHUUHG� WKH
VXEVWDQFH�RI�WKH�FKLOGUHQ¶V�WHVWLPRQ\�RQ�WKHVH�PDWWHUV�WR�WKH�)DPLO\�'LYLVLRQ
RI� WKH� &RXUW� RI� &RPPRQ� 3OHDV� RI� /DFNDZDQQD� &RXQW\�� WKH� YHQXH� RI� WKH
FXVWRG\�SURFHHGLQJ�FRQFHUQLQJ�WKH�SDUWLHV¶�FKLOGUHQ���6HH�&ULPLQDO�'LYLVLRQ
1RWHV��GRFNHWHG���������
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UHSRUW�� � -XGJH� +RJDQ� FRQGXFWHG� D� VHQWHQFLQJ� KHDULQJ� RQ� 6HSWHPEHU� ���

�������2Q�WKDW�GDWH��WKH�7ULDO�&RXUW�VHQWHQFHG�$SSHOODQW�WR�VHUYH�IRXU�����WR

IRUW\�HLJKW������PRQWKV�LQ�WKH�1RUWKDPSWRQ�&RXQW\�3ULVRQ��WR�SD\�WKH�FRVWV

RI�WKH�SURVHFXWLRQ�DQG�D�RQH�WKRXVDQG�GROODU����������ILQH���1�7��6HQWHQFLQJ

+HDULQJ�� ��������� DW� ���� � -XGJH� +RJDQ� DGGLWLRQDOO\� GLUHFWHG� WKDW� XSRQ

SDUROH�� $SSHOODQW� ZDV� SURKLELWHG� IURP� DOO� FRQWDFW� ZLWK� WKH� YLFWLPV� LQ� WKLV

FDVH�� ZKHWKHU� E\� WHOHSKRQH� RU� LQ� SHUVRQ�� � +H� DOVR� UHFRPPHQGHG� RQ� WKH

UHFRUG�WKDW�WKH�3HQQV\OYDQLD�%RDUG�RI�3DUROH�LPSRVH�HOHFWURQLF�VXUYHLOODQFH

DQG�SODFH�$SSHOODQW�RQ�FXUIHZ�VR�WKDW�KH�ZRXOG�EH�SURKLELWHG�IURP�OHDYLQJ

KLV� UHVLGHQFH� DIWHU� �� S�P��� DQG� WKDW� LQWHQVH� VXSHUYLVLRQ� VKRXOG� FRQWLQXH

WKURXJKRXW�DQ\�WHUP�RI�SDUROH���,G��DW�������

���� $SSHOODQW� ILOHG� D� WLPHO\� PRWLRQ� UHTXHVWLQJ� PRGLILFDWLRQ� RI� VHQWHQFH�

7KH� 7ULDO� &RXUW� GHQLHG� UHOLHI� RQ� 6HSWHPEHU� ���� ������ � $SSHOODQW¶V� WLPHO\

QRWLFH�RI�DSSHDO� IROORZHG�RQ�2FWREHU����������� �5HSUHVHQWHG�E\� WKH� VDPH

DWWRUQH\�ZKR�VHUYHG�DV�GHIHQVH�FRXQVHO�DW�KLV�WULDO��$SSHOODQW�SUHVHQWV�WZR

LVVXHV�IRU�RXU�FRQVLGHUDWLRQ�

$� :+(7+(5� 7+(� 75,$/� -8'*(� (55('� ,1� $'0,77,1*
(9,'(1&(�� $7� 75,$/�� 2)� '()(1'$17¶6� &5,0,1$/
&+$5*(�

%� :+(7+(5�7+(�75,$/�-8'*(�$%86('�+,6�',6&5(7,21
%<�127�)2//2:,1*�7+(�6(17(1&,1*�352&('85(�$6
6(7�)257+�%<�67$787(�$1'�&$6(�/$:�

$SSHOODQW¶V�%ULHI�DW���
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���� $SSHOODQW� ILUVW� FRQWHQGV� WKDW� KH� ZDV� XQIDLUO\� SUHMXGLFHG� E\� WKH

DGPLVVLRQ� RI� HYLGHQFH� FRQFHUQLQJ� D� SDVW� FULPLQDO� FKDUJH� ZKLFK� ZDV� QRW

EHIRUH�WKH�MXU\���6SHFLILFDOO\��$SSHOODQW�FODLPV�WKDW�LW�ZDV�HUURU�IRU�WKH�7ULDO

-XGJH� WR� SHUPLW� WKH� SURVHFXWRU� WR� TXHVWLRQ� D� SROLFH� RIILFHU� FRQFHUQLQJ� D

FULPLQDO�FKDUJH�VWHPPLQJ�IURP�DQ�LQFLGHQW�WKDW�RFFXUUHG�LQ�$XJXVW�RI������

���� 7KH�DGPLVVLELOLW\�RI�HYLGHQFH�LV�D�PDWWHU�DGGUHVVHG�WR�WKH�GLVFUHWLRQ�RI

WKH�WULDO�FRXUW�DQG�PD\�EH�UHYHUVHG�RQ�DSSHDO�RQO\�XSRQ�D�VKRZLQJ�WKDW�WKH

FRXUW�DEXVHG�LWV�GLVFUHWLRQ���&RPPRQZHDOWK�Y��5LFKWHU������3D�����������

���� $��G� ����� ���� �������� � (YLGHQFH� RI� SULRU� EDG� DFWV� LV� JHQHUDOO\� QRW

DGPLVVLEOH� LI� RIIHUHG� PHUHO\� WR� VKRZ� EDG� FKDUDFWHU� RU� D� SURSHQVLW\� IRU

FRPPLWWLQJ� EDG� DFWV�� � ,G�� ([FHSWLRQV� WR� WKLV� JHQHUDO� SURVFULSWLRQ� H[LVW� LQ

VSHFLDO� FLUFXPVWDQFHV� ZKHUH� WKH� HYLGHQFH� LV� UHOHYDQW� IRU� VRPH� RWKHU

OHJLWLPDWH� SXUSRVH� DQG� QRW� PHUHO\� GHVLJQHG� JHQHUDOO\� WR� SUHMXGLFH� WKH

GHIHQGDQW� E\� VKRZLQJ� KLP� WR� EH� D� SHUVRQ� RI� EDG� FKDUDFWHU�� � ,G�� � ,I� VXFK

HYLGHQFH�LV�DGPLWWHG��WKH�WULDO�FRXUW�PXVW�LQVWUXFW�WKH�MXU\�DV�WR�WKH�OLPLWHG

SXUSRVH�IRU�ZKLFK�WKH\�PD\�FRQVLGHU�WKH�HYLGHQFH�RI�D�GHIHQGDQW¶V�SULRU�EDG

DFWV���,G�

���� ,Q� WKH�SUHVHQW�FDVH��3DWUROPDQ�'RPLQLFN�$QGLGRUD�RI� WKH�&DUERQGDOH

3ROLFH�'HSDUWPHQW�WHVWLILHG�WKDW�KH�KDG�EHHQ�DFTXDLQWHG�ZLWK�$SSHOODQW� IRU

VHYHUDO� \HDUV�� � 1�7�� 7ULDO�� ��������� DW� ���� � +H� DOVR� VWDWHG� WKDW� KH� ZDV

³VRPHZKDW´� IDPLOLDU� ZLWK� YLFWLP� .HOO\� .UD\FDU�� � ,G�� � 3DWUROPDQ� $QGLGRUD

WHVWLILHG� WKDW� ERWK� .HLWK� DQG� .HOO\� .UD\FDU� FDPH� WR� WKH� &DUERQGDOH� SROLFH
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VWDWLRQ�RQ�$XJXVW����������� �$W�WKDW�WLPH��WKH�.UD\FDUV�UHSRUWHG�$SSHOODQW

IRU�UHFNOHVV�GULYLQJ�EHFDXVH�KH�WULHG�WR�KLW�WKHP�ZLWK�KLV�YHKLFOH���,G��DW����

7KH�IROORZLQJ�H[FKDQJH�WKHQ�RFFXUUHG�

4� >%\�WKH�SURVHFXWRU@���$QG��VLU��EDVHG�RQ�ZKDW�WKH\�WROG
\RX��GLG�\RX�ILOH�DQ\�FKDUJHV"

$� >%\�3DWUROPDQ�$QGLGRUD@���<HV�

4� $QG�ZKR�GLG�\RX�ILOH�WKH�FKDUJHV�DJDLQVW��VLU"

$� 6FRWW�'DYLV�

4� $QG�ZKDW�ZDV�WKH�XOWLPDWH�UHVXOW�RI�WKRVH�FKDUJHV��VLU"

>%\�'HIHQVH�&RXQVHO@���2EMHFWLRQ�

7+(�&2857���+ROG�RQ��2IILFHU�

>%\�WKH�SURVHFXWRU@��� ,¶OO�ZLWKGUDZ�WKH�TXHVWLRQ�� �1RWKLQJ
IXUWKHU�

,G��DW����

���� $V�DQ�LQLWLDO�SRLQW�LQ�RXU�DQDO\VLV��ZH�QRWH�WKDW�WKH�FRQGXFW�LQ�TXHVWLRQ�

L�H���$SSHOODQW¶V�DOOHJHG�UHFNOHVV�GULYLQJ�RQ�$XJXVW�����������ZDV�UHOHYDQW�WR

WKH�FKDUJH�EHIRUH�WKH�MXU\���7KH�HYHQWV�RI�$XJXVW���QG�IRUPHG�SDUW�RI� WKH

EDVLV� RI� WKH� FULPLQDO� FRPSODLQW� ILOHG� LQ� WKH� LQVWDQW� FDVH� DOOHJLQJ� WKDW

$SSHOODQW�ZDV�JXLOW\� RI� VWDONLQJ� WKH� YLFWLPV�� �6HH� &ULPLQDO� &RPSODLQW� ILOHG

��������� DW� ����� � )XUWKHUPRUH�� 3HQQV\OYDQLD� ODZ� LV� FOHDU� WKDW� HYLGHQFH

ZKLFK�HVWDEOLVKHV�D�SDWWHUQ�RI�DFWLRQV�RYHU�D�SHULRG�RI�WLPH�LV�DGPLVVLEOH�WR

VKRZ� D� ³FRXUVH� RI� FRQGXFW´� VXIILFLHQW� WR� VXVWDLQ� D� FKDUJH� RI� VWDONLQJ�� � ��

3D�&�6�$����������I��� �$FWV� LQGLFDWLQJ�D� ³FRXUVH�RI� FRQGXFW´�DUH�DGPLVVLEOH
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HYHQ� ZKHQ� WKH\� RFFXU� LQ� PRUH� WKDQ� RQH� MXULVGLFWLRQ�� � ,G�� �� ����� �H����

0RUHRYHU�� DFWV� ZKLFK� RFFXU� LQ� RQH� MXULVGLFWLRQ�PD\� EH� XVHG� E\� DQ\� RWKHU

MXULVGLFWLRQ� WR�GHPRQVWUDWH�D� ³FRQWLQXLQJ�SDWWHUQ� RI� FRQGXFW´� RU� ³FRXUVH� RI

FRQGXFW�´�,G�� � 7KXV�� WKH� WHVWLPRQ\� FRQFHUQLQJ�$SSHOODQW¶V� FRQGXFW� RQ� WKDW

GDWH�ZDV�FOHDUO\�DGPLVVLEOH�DQG�FDQQRW�EH�GHHPHG�WR�VWHP�IURP�D�³SULRU�EDG

DFW�´��6HH�DOVR�&RPPRQZHDOWK�Y��%DU]\N������$��G�����������3D�6XSHU�

������ �HYLGHQFH�RI�SULRU�EDG�DFWV� LV�DGPLVVLEOH�ZKHUH� LW� WHQGV� WR�HVWDEOLVK

LQWHQW� RU� FRXUVH� RI� FRQGXFW���&RPPRQZHDOWK� Y��8UUXWLD�� ���� $��G� ����

���� �3D�6XSHU�� ������� DSSHDO� GHQLHG�� ���� 3D�� ����� ���� $��G� ���� ������

�HYLGHQFH� RI� SULRU� EDG� DFWV� PD\� EH� DGPLWWHG� SURSHUO\� WR� HVWDEOLVK� D

GHIHQGDQW¶V� LQWHQW� WR� VWDON� WKH� YLFWLP�� RU� WR� VKRZ� WKDW� WKH� GHIHQGDQW

LQWHQGHG� WR� FDXVH� HPRWLRQDO� GLVWUHVV� WR� WKH� YLFWLP��� � 7KH� RQO\� TXHVWLRQ

EHIRUH� WKLV� &RXUW� LV� ZKHWKHU� 3DWUROPDQ� $QGLGRUD¶V� VWDWHPHQW� WKDW� KH� ILOHG

VHSDUDWH�FKDUJHV�SUHGLFDWHG�RQ�WKH�LQFLGHQW�RI�$XJXVW���QG�FDQ�EH�GHHPHG

UHYHUVLEOH�HUURU�

���� 7KH�7ULDO�&RXUW�SURYLGHG�DQ�H[WHQVLYH� MXU\� LQVWUXFWLRQ�FRQFHUQLQJ� WKH

VHSDUDWH�FKDUJHV�VWHPPLQJ�IURP�WKH�HYHQWV�RI�$XJXVW����������

7KH� FKDUJH� RQ� 6FRWW� 6WUHHW� ZDV� LQGHSHQGHQW� RI� WKLV
FDVH���,¶P�QRW�SHUPLWWHG�>WR�WHOO�\RX@�DQG�\RX�ZLOO�QRW�NQRZ
ZKDW�WKDW�FKDUJH�ZDV���%XW�\RX�DUH�QRW�WR�EH�RYHUORRNLQJ
WKH�HYHQWV���:KLOH�\RX�DUH�GLUHFWHG�WR�RYHUORRN�WKH�FKDUJH�
ZKHWKHU�RU�QRW�D�FKDUJH�ZDV�ILOHG�VKRXOG�QRW�EH�D�FRQFHUQ
WR�\RX�

<RX�KDYH�\RXUVHOYHV�KHDUG�WKH�WHVWLPRQ\�LQ�FRQQHFWLRQ
ZLWK�WKH�6FRWW�6WUHHW�LQFLGHQW���,W�LV�XS�WR�\RX�WR�GHWHUPLQH
ZKHWKHU�RU�QRW� WKH�HYHQWV� RQ�6FRWW�6WUHHW�KDSSHQHG�DQG
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KRZ� WKH\�KDSSHQHG�� �$QG� LQ� >WKH@� HYHQW� \RX� VKRXOG� ILQG
WKDW� WKH\� KDSSHQHG�� WKHQ� WR� GHWHUPLQH� ZKHWKHU� RU� QRW
WKH\� IDOO� LQWR� WKH� FRXUVH� RI� FRQGXFW� ZKLFK� LW� >VLF@� ZDV
LQWHQGHG�WR�FDXVH�HPRWLRQDO�GLVWUHVV�RU�QRW�

6R�IRUJHW�ZKHWKHU�RU�QRW�D�FKDUJH�LV�EURXJKW�DQG�ZKDW
KDSSHQHG��ZKDW� KDSSHQHG� WR� WKDW� FKDUJH� >VLF@�� � <RX� DUH
UHTXLUHG�WR�YLHZ�WKH�LQFLGHQW�DV�RQH�RI�WKH�LQFLGHQWV�WKDW¶V
EHHQ�GHVFULEHG�LQ�WKH�WHVWLPRQ\�DQG�GHFLGH�ZKHWKHU�RU�QRW
WKDW� FRQVWLWXWHG� SDUW� RI� WKH� FRXUVH� RI� FRQGXFW� WKDW
FRQVWLWXWHV�VWDONLQJ���2ND\���(YHU\ERG\�XQGHUVWDQG�WKDW>"@
$OO�ULJKW�

1�7��7ULDO�����������DW���������

���� 7KH�MXU\�FKDUJH�JLYHQ�LQ�WKLV�FDVH�SURSHUO\�LQIRUPHG�WKH�MXU\�WKDW�WKH\

ZHUH� WR� FRQVLGHU� RQO\� ZKHWKHU� WKH� HYHQWV� RI� $XJXVW� ���� ����� DFWXDOO\

RFFXUUHG�� DQG�� LI� VR��ZKHWKHU� WKH\� FRQVWLWXWHG�SDUW� RI� D� FRXUVH� RI� FRQGXFW

VXIILFLHQW�WR�VXVWDLQ�D�FRQYLFWLRQ�RQ�WKH�FKDUJH�RI�VWDONLQJ����7KH�7ULDO�&RXUW

H[SOLFLWO\�DQG�ILUPO\�LQVWUXFWHG�WKH�MXU\�WKDW�LW�FRXOG�QRW�FRQVLGHU�ZKHWKHU�D

VHSDUDWH� FULPLQDO� FKDUJH� ZDV� HYHU� ILOHG� SUHGLFWHG� XSRQ� WKLV� LQFLGHQW�

0RUHRYHU�-XGJH�+RJDQ�FOHDUO\�LQIRUPHG�WKH�MXU\�WKDW�LW�ZDV�QRW�SHUPLWWHG�WR

VSHFXODWH�RQ�WKH�RXWFRPH�RI�DQ\�VXFK�VHSDUDWH�FKDUJH�

���� $EVHQW� HYLGHQFH� WR� WKH� FRQWUDU\�� 3HQQV\OYDQLD� ODZ� SUHVXPHV� WKDW� D

MXU\� ZLOO� IROORZ� WKH� LQVWUXFWLRQV� RI� WKH� 7ULDO� -XGJH�� � &RPPRQZHDOWK� Y�

2¶+DQQRQ�� BBB� 3D�� BBB�� BBB�� BBB� $��G� BBB�� BBB� �1R�� ��� (�'�� $SSHDO

'RFNHW� ������ GHFLGHG� ��������� VOLS� RSLQLRQ� DW� ��� &RPPRQZHDOWK� Y�

����������������������������������
�� $V� SUHYLRXVO\� QRWHG�� WKH� WHVWLPRQ\� SURYLGHG� E\� 0U�� DQG� 0UV�� .UD\FDU
FRQFHUQLQJ� WKHVH� HYHQWV� DQG� WKHLU� VLJQLILFDQFH� GLIIHUHG� JUHDWO\� IURP� WKH
WHVWLPRQ\�RI�$SSHOODQW¶V�SDUDPRXU��0V��+DUKXW�
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/D&DYD������3D����������������$��G�������������������$Q�DSSHOODWH�FRXUW

ZLOO�QRW�DWWULEXWH�HUURU�ZKHQ�WKH�7ULDO�-XGJH�SURYLGHV�DQ�LQVWUXFWLRQ�WKDW�IXOO\

H[SODLQV� WKH� SXUSRVH� IRU� ZKLFK� WKH� MXU\� PD\� FRQVLGHU� VSHFLILF� HYLGHQFH�

5LFKWHU�� ����3D�� DW� �������������$��G�DW� ����� �:H� ILQG� WKDW� WKH� OLPLWLQJ

LQVWUXFWLRQ� -XGJH� +RJDQ� JDYH� LQ� WKLV� FDVH� ZDV� DGHTXDWH� XQGHU� 5LFKWHU�

VXSUD���:H�QRWH��PRUHRYHU��WKDW�WKH�FKDOOHQJHG�WHVWLPRQ\�FRPSULVHV�DW�PRVW

WZR� VHQWHQFHV� RXW� RI� D� WULDO� ZKLFK� ODVWHG� IRU� WZR� GD\V� DQG� UHVXOWHG� LQ

DSSUR[LPDWHO\�WZR�KXQGUHG�HLJKW\�������SDJHV�RI�WUDQVFULSWV���)XUWKHUPRUH�

WKH�&RPPRQZHDOWK�LV�FRUUHFW�LQ�LWV�DYHUPHQW�WKDW�GHIHQVH�FRXQVHO�PDGH�QR

REMHFWLRQ� DW� WULDO� WR� WKH� OLPLWLQJ� LQVWUXFWLRQ� LQ� TXHVWLRQ�� � 6HH� 1�7�� 7ULDO�

���������DW�����������,Q�OLJKW�RI�DOO�WKHVH�FLUFXPVWDQFHV��ZH�FRQFOXGH�WKDW

$SSHOODQW�LV�QRW�HQWLWOHG�WR�UHOLHI�RQ�WKLV�FODLP�

���� $SSHOODQW� QH[W� FRQWHQGV� WKDW� WKH� 7ULDO� &RXUW� FRPPLWWHG� DQ� DEXVH� RI

GLVFUHWLRQ�ZKHQ� LPSRVLQJ�VHQWHQFH� LQ� WKLV� FDVH�� � $SSHOODQW� GRHV�QRW� DUJXH

WKDW� WKH� VHQWHQFH� LPSRVHG� ZDV� LOOHJDO� RU� WKDW� LW� H[FHHGHG� WKH� VWDWXWRU\

PD[LPXP�SRVVLEOH� IRU� WKH� FULPH� RI� VWDONLQJ�� � 5DWKHU�� $SSHOODQW� FRPSODLQV

WKDW�WKH�VHQWHQFH�ZDV�XQUHDVRQDEOH�LQ�WKLV�SDUWLFXODU� FDVH��DQG� WKDW� -XGJH

+RJDQ�IDLOHG�WR�SURYLGH�D�VXIILFLHQW�H[SODQDWLRQ�RI�UHFRUG�WR�MXVWLI\�LPSRVLQJ

VHQWHQFH�RXWVLGH�WKH�UDQJHV�RI�WKH�6HQWHQFLQJ�*XLGHOLQHV���,W�LV�ZHOO�VHWWOHG

WKDW� WKLV� W\SH� RI� FODLP� JRHV� WR� WKH� GLVFUHWLRQDU\� DVSHFWV� RI� VHQWHQFH�

&RPPRQZHDOWK�Y��7KRPDV������$��G��������3D�6XSHU��������
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���� $SSHOODQW¶V� EULHI� FRQWDLQV� WKH� UHTXLVLWH� VWDWHPHQW� RI� UHDVRQV� UHOLHG

XSRQ� LQ� VXSSRUW� RI� DSSHDO� DV� UHTXLUHG�E\����3D�&�6�$�� �� �����E��� 5XOH� RI

$SSHOODWH�3URFHGXUH������I���DQG�&RPPRQZHDOWK�Y��7XODG]LHFNL������3D�

����� ���� $��G� ��� �������� � $� FODLP� WKDW� WKH� VHQWHQFLQJ� FRXUW� LPSRVHG� DQ

XQUHDVRQDEOH�VHQWHQFH�E\�VHQWHQFLQJ�RXWVLGH�WKH�JXLGHOLQH� UDQJHV� UDLVHV�D

³VXEVWDQWLDO� TXHVWLRQ´�ZKLFK� LV� UHYLHZDEOH� RQ�DSSHDO�� �&RPPRQZHDOWK�Y�

5RGGD�� ���� $��G� ����� ���� �3D�6XSHU�� ������ �HQ� EDQF��� � :H� WKXV� ZLOO

FRQVLGHU�WKH�PHULWV�RI�$SSHOODQW¶V�FRQWHQWLRQV�

���� 7KH� VWDQGDUG� XQGHU� ZKLFK� ZH� UHYLHZ� VHQWHQFLQJ� FODLPV� LV� ZHOO

HVWDEOLVKHG���³6HQWHQFLQJ�LV�D�PDWWHU�YHVWHG� LQ� WKH�VRXQG�GLVFUHWLRQ�RI�WKH

VHQWHQFLQJ�MXGJH��DQG�D�VHQWHQFH�ZLOO�QRW�EH�GLVWXUEHG�RQ�DSSHDO�DEVHQW�D

PDQLIHVW� DEXVH� RI� GLVFUHWLRQ�´� � ,G��� VOLS� RSLQLRQ� DW� ���� �TXRWLQJ

&RPPRQZHDOWK�Y��%XUNKROGHU������$��G�����������3D�6XSHU�����������$V

WKLV�&RXUW�UHFHQWO\�H[SODLQHG�LQ�&RPPRQZHDOWK�Y��*LEVRQ������$��G�����

�3D�6XSHU��������

7KH�IROORZLQJ�VWDQGDUGV�DUH�DSSOLFDEOH�LQ�HYDOXDWLQJ�WKH
PHULWV�RI�>DQ�DOOHJDWLRQ�WKDW�WKH�7ULDO�&RXUW�FRPPLWWHG�DQ
DEXVH� RI� GLVFUHWLRQ� LQ� VHQWHQFLQJ� RXWVLGH� WKH� JXLGHOLQH
UDQJHV@�

,Q�VHQWHQFLQJ�RXWVLGH�WKH�JXLGHOLQHV��WKH�VHQWHQFLQJ�MXGJH
PXVW� IROORZ� WKH�PDQGDWH� RI� �������E�� RI� WKH� 6HQWHQFLQJ
&RGH�����3D�&RQV�6WDW�$QQ���������HW�VHT���ZKLFK�SURYLGHV
LQ�SHUWLQHQW�SDUW�

,Q�HYHU\�FDVH�ZKHUH�WKH�FRXUW�LPSRVHV�D�VHQWHQFH�RXWVLGH
WKH� VHQWHQFLQJ� JXLGHOLQHV� DGRSWHG� E\� WKH� 3HQQV\OYDQLD
&RPPLVVLRQ� RQ� 6HQWHQFLQJ� ������ WKH� FRXUW� VKDOO� SURYLGH� D
FRQWHPSRUDQHRXV� ZULWWHQ� VWDWHPHQW� RI� WKH� UHDVRQ� RU
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UHDVRQV� IRU� WKH�GHYLDWLRQ� IURP� WKH� JXLGHOLQHV�� � )DLOXUH� WR
FRPSO\�VKDOO�EH�JURXQGV�IRU�YDFDWLQJ�WKH�VHQWHQFH�DQG�UH�
VHQWHQFLQJ�WKH�GHIHQGDQW�������

7KH�VWDWXWH�UHTXLUHV�D�WULDO�MXGJH�ZKR�LQWHQGV�WR�VHQWHQFH
D�GHIHQGDQW�RXWVLGH�WKH�JXLGHOLQHV�WR�GHPRQVWUDWH�RQ� WKH
UHFRUG�� DV� D� SURSHU� VWDUWLQJ� SRLQW�� KLV� DZDUHQHVV� RI� WKH
VHQWHQFLQJ� JXLGHOLQHV�� � +DYLQJ� GRQH� VR�� WKH� VHQWHQFLQJ
FRXUW� PD\� GHYLDWH� IURP� WKH� JXLGHOLQHV�� LI� QHFHVVDU\�� WR
IDVKLRQ�D�VHQWHQFH�ZKLFK�WDNHV�LQWR�DFFRXQW�WKH�SURWHFWLRQ
RI� WKH� SXEOLF�� WKH� UHKDELOLWDWLYH� QHHGV� RI� WKH� GHIHQGDQW�
DQG�WKH�JUDYLW\�RI�WKH�SDUWLFXODU�RIIHQVH�DV�LW�UHODWHV�WR�WKH
LPSDFW�RQ�WKH�OLIH�RI�WKH�YLFWLP�DQG�WKH�FRPPXQLW\��VR�ORQJ
DV�KH�DOVR�VWDWHV�RI� UHFRUG� ³WKH�IDFWXDO�EDVLV�DQG�VSHFLILF
UHDVRQV�ZKLFK�FRPSHOOHG�KLP�WR�GHYLDWH�IURP�WKH�JXLGHOLQH
UDQJH�´

,G��� ���� $��G� DW� ���������� �TXRWLQJ� &RPPRQZHDOWK� Y�� -RKQVRQ�� ���

$��G�����������3D�6XSHU���������

���� :KHQ�HYDOXDWLQJ�D�FODLP�RI�WKLV�W\SH��LW�LV�QHFHVVDU\�WR�UHPHPEHU�WKDW

WKH�VHQWHQFLQJ�JXLGHOLQHV�DUH�DGYLVRU\�RQO\���*LEVRQ������$��G�DW��������,I

WKH� VHQWHQFLQJ� FRXUW� GHHPV� LW� DSSURSULDWH� WR� VHQWHQFH� RXWVLGH� WKH

JXLGHOLQHV��LW�PD\�GR�VR�DV�ORQJ�DV�LW�RIIHUV�LWV�UHDVRQV���,G���³>2@XU�6XSUHPH

&RXUW�KDV� LQGLFDWHG� WKDW� LI� WKH� VHQWHQFLQJ� FRXUW� SURIIHUV� UHDVRQV� LQGLFDWLQJ

WKDW�LWV�GHFLVLRQ�WR�GHSDUW�IURP�WKH�JXLGHOLQHV�LV�QRW�XQUHDVRQDEOH��ZH�PXVW

DIILUP� D� VHQWHQFH� WKDW� IDOOV� RXWVLGH� WKRVH� JXLGHOLQHV�������´� � ,G�� �FLWLQJ

&RPPRQZHDOWK�Y��6PLWK������3D�����������$��G�������������HPSKDVLV�LQ

RULJLQDO���� � $V� ZH� YHU\� UHFHQWO\� VWDWHG� LQ� &RPPRQZHDOWK� Y�� *XWK�� LQ

H[HUFLVLQJ�LWV�GLVFUHWLRQ��WKH� WULDO� FRXUW�PXVW� FRQVLGHU� WKH�FKDUDFWHU�RI� WKH

GHIHQGDQW�DQG�WKH�SDUWLFXODU�FLUFXPVWDQFHV�RI�WKH�RIIHQVH��DQG�PXVW�LPSRVH

D�VHQWHQFH�WKDW�LV�FRQVLVWHQW�ZLWK�WKH�SURWHFWLRQ�RI�WKH�SXEOLF��WKH�JUDYLW\�RI
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WKH�RIIHQVH��DQG�WKH�UHKDELOLWDWLYH�QHHGV�RI�WKH�GHIHQGDQW���&RPPRQZHDOWK

Y��*XWK��BBB�$��G�BBB��3D�6XSHU���������1R�������3KLODGHOSKLD�������VOLS

RSLQLRQ�ILOHG�-XQH������������6OLS�2SLQLRQ�DW���

���� ,Q�WKH�SUHVHQW�FDVH��ZH�ILQG�WKDW�-XGJH�+RJDQ�PDGH�D�VXIILFLHQW�DQG

DGHTXDWHO\� LQIRUPHG� FRQWHPSRUDQHRXV� VWDWHPHQW� ZKHQ� KH� LPSRVHG

$SSHOODQW¶V� VHQWHQFH�� � )LUVW�� WKH� 6HQWHQFLQJ� &RXUW�ZDV� IXOO\� LQIRUPHG� E\� D

SUH�VHQWHQFH� UHSRUW� ZKLFK� -XGJH� +RJDQ� GLVFXVVHG� RQ� WKH� UHFRUG�� � 1�7�

6HQWHQFLQJ�+HDULQJ�� ��������� DW� ���� � 6HFRQG�� LQ� DGGLWLRQ� WR� WKH� WHVWLPRQ\

DGGXFHG�DW�WULDO�� WKH�6HQWHQFLQJ�&RXUW�KHDUG�WHVWLPRQ\�IURP�WKH�YLFWLPV�LQ

WKH�FDVH�DV�ZHOO�DV�/DZUHQFH�&RSHODQG��WKH�JXDUGLDQ�DG�OLWHP�DSSRLQWHG�IRU

$SSHOODQW¶V�FKLOGUHQ�E\�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI�/DFNDZDQQD�&RXQW\�

,G�� DW� ����� ����� ������� � -XGJH� +RJDQ� DOVR� SURYLGHG� $SSHOODQW� ZLWK� DQ

RSSRUWXQLW\�WR�VSHDN�EHIRUH�VHQWHQFH�ZDV�LPSRVHG���,G��DW�����������

���� -XGJH�+RJDQ�UHYLHZHG�WKH�WHVWLPRQ\�DGGXFHG�DW� WULDO��DV�ZHOO�DV� WKH

YLFWLP¶V�WHVWLPRQ\�DW� WKH�VHQWHQFLQJ�KHDULQJ��DQG�FRQFOXGHG� WKDW�$SSHOODQW

HQJDJHG� LQ� D� SDWWHUQ� RI� GHFHLW� DQG� PDQLSXODWLRQ� WR� DYRLG� DQ\� RIILFLDO

VDQFWLRQV�IRU�WKH�WHUURU�KH�EURXJKW�WR�0U��DQG�0UV��.UD\FDU���,G��DW������7KH

����������������������������������
��:H�QRWH�WKDW�WKH�SUH�VHQWHQFH�UHSRUW�FRQWDLQV�D�SURSHUO\�FRPSOHWHG�FRS\
RI� WKH� 3HQQV\OYDQLD� 6HQWHQFLQJ� *XLGHOLQH� )RUP�� DQG� WKDW� -XGJH� +RJDQ
VWDWHG�H[SOLFLWO\�WKDW�KH�KDG�UHYLHZHG�LW���1�7��6HQWHQFLQJ�+HDULQJ����������
DW� ��� � $SSHOODQW� GRHV�QRW� FRQWHQG� WKDW� WKH�*XLGHOLQH� )RUP�ZDV� FRPSOHWHG
LQFRUUHFWO\���:H�FRQFOXGH�WKDW�-XGJH�+RJDQ�VDWLVILHG�WKH�UHTXLUHPHQW�WKDW�D
VHQWHQFLQJ� FRXUW�PXVW� GHPRQVWUDWH� LWV� DZDUHQHVV� RI� WKH� JXLGHOLQH� UDQJHV�
6HH�&RPPRQZHDOWK�Y��5RGGD������$��G�����������3D�6XSHU�������� �HQ
EDQF��
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VHQWHQFLQJ� FRXUW� DFNQRZOHGJHG� WKDW� $SSHOODQW¶V� EHKDYLRU� ZKLOH� XQGHU� WKH

SUH�WULDO� PRQLWRULQJ� SURJUDP� ZDV� VDWLVIDFWRU\�� � ,G�� DW� ������� � +RZHYHU�

-XGJH�+RJDQ� FRQFOXGHG� WKDW�$SSHOODQW¶V�PRGHO� EHKDYLRU�ZDV�PRWLYDWHG� E\

KLV� LPSHQGLQJ� WULDO��DQG�WKDW�KH�KDG�HYLGHQFHG�QR� LQWHQWLRQ� RI� DEDQGRQLQJ

KLV�FDPSDLJQ�RI�WHUURU�DJDLQVW�WKH�.UD\FDUV�XQOHVV�KH�FRQWLQXHG�WR�EH�FORVHO\

VXSHUYLVHG�� �,G��DW�������� �6HH�3UH�6HQWHQFH�5HSRUW�DW����HYHQ�DIWHU� MXU\

IRXQG�KLP�JXLOW\��GHIHQGDQW�GHQLHV�WKDW�KH�KDG�DQ\�LQWHQW�WR�VWDON�RU�KDUDVV

WKH�YLFWLPV����6HH�DOVR�&RPPRQZHDOWK�Y��'HYHUV������3D����������$��G

�����������ZKHUH�D�SUH�VHQWHQFH�UHSRUW�H[LVWV��DQG�LW�LV�FOHDU�WKH�VHQWHQFLQJ

FRXUW�UHYLHZHG�LW��ZH�SUHVXPH�WKDW�WKH�VHQWHQFLQJ�MXGJH�ZDV�DZDUH�RI�WKH

UHOHYDQW�LQIRUPDWLRQ�UHJDUGLQJ�WKH�GHIHQGDQW¶V�FKDUDFWHU�DQG�ZHLJKHG�WKRVH

FRQVLGHUDWLRQV�DORQJ�ZLWK�PLWLJDWLQJ�VWDWXWRU\�IDFWRUV���

���� ,Q�OLJKW�RI�DOO�WKHVH�IDFWV��-XGJH�+RJDQ�FRQFOXGHG�WKDW�LW�ZDV�QHFHVVDU\

WR�GHYLDWH�IURP�WKH�JXLGHOLQHV�EHFDXVH�D�PRUH�OHQLHQW�VHQWHQFH�ZRXOG�QRW�EH

FRQVLVWHQW�ZLWK� $SSHOODQW¶V� ODFN� RI� UHPRUVH� DQG� WKH� VSHFLILF� FLUFXPVWDQFHV

VXUURXQGLQJ�$SSHOODQW¶V�KLVWRU\�ZLWK�WKH�.UD\FDUV���1�7��6HQWHQFLQJ�+HDULQJ�

��������� DW� ������� � 7KH� VHQWHQFLQJ� MXGJH� DOVR� FRQVLGHUHG� WKH� QHHG� WR

SURWHFW�$SSHOODQW¶V�FKLOGUHQ��DV�KH�ZDV�HQWLWOHG�DQG� UHTXLUHG� WR�GR�� �,G��DW

�����:H�DUH�FRJQL]DQW�RI�WKH�IDFW�WKDW��VWULFWO\�VSHDNLQJ��$SSHOODQW¶V�FKLOGUHQ

����������������������������������
��:H�VWUHVV�WKH�IDFW�WKDW�$SSHOODQW�WHVWLILHG�GXULQJ�WKH�VHQWHQFLQJ�KHDULQJ�
WKXV� SURYLGLQJ� -XGJH� +RJDQ� ZLWK� D� ILUVW� KDQG� RSSRUWXQLW\� WR� REVHUYH
WKRURXJKO\�$SSHOODQW¶V�DWWLWXGH�
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DUH�QRW�³YLFWLPV´�LQ�WKH�SUHVHQW�FDVH�LQ�WKDW�WKH�FRPSODLQW�ILOHG�LQ�WKH�PDWWHU

GLG�QRW�OLVW�WKHP�DV�VXFK�� �1HYHUWKHOHVV��D�VHQWHQFLQJ� MXGJH� LV� UHTXLUHG� WR

YLQGLFDWH�WKH�VDIHW\�RI�WKH�JHQHUDO�SXEOLF��DV�ZHOO�DV�WKH�VDIHW\�RI�WKH�QDPHG

YLFWLPV�� ZKHQ� FUDIWLQJ� D� VHQWHQFH�� �*XWK�� 6OLS� 2SLQLRQ� DW� ��� � :H� VHH� QR

DEXVH� RI� GLVFUHWLRQ� LQ� WKH� 7ULDO� &RXUW¶V� GHFLVLRQ� WR� FRQVLGHU� WKH� LPSDFW� RI

$SSHOODQW¶V�EHKDYLRU�RQ�KLV�FKLOGUHQ�

���� )RU�DOO�WKH�IRUHJRLQJ�UHDVRQV��ZH�DIILUP�WKH�MXGJPHQW�RI�VHQWHQFH�


