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$SSHOODQW��:LOOLDP�5RKUHU��-U���DSSHDOV�IURP�WKH�0DUFK����������2UGHU

RI�WKH�/DQFDVWHU�&RXQW\�&RXUW�RI�&RPPRQ�3OHDV�ZKLFK�PRGLILHG�KLV���WR���

PRQWK�VHQWHQFH�E\�LPSRVLQJ�UHVWLWXWLRQ���)RU�WKH�UHDVRQV�VHW�IRUWK�EHORZ��ZH

UHYHUVH�

$SSHOODQW� ZDV� DUUHVWHG� DIWHU� KH� GURYH� D� VWROHQ� YHKLFOH� RYHU� DQ

HPEDQNPHQW�WR�DYRLG�SXUVXLQJ�SROLFH��DQG� WKHQ�DWWHPSWHG� WR� IOHH�RQ� IRRW�

:KHQ� DSSUHKHQGHG�� $SSHOODQW� VPHOOHG� RI� DOFRKRO� DQG� IDLOHG� ILHOG� VREULHW\

WHVWV�� KH� UHIXVHG� VXEPLVVLRQ� WR� EUHDWKDO\]HU� DQDO\VLV�� � 2Q� 1RYHPEHU� ���

������ KH� HQWHUHG� DQ� RSHQ� SOHD� WR� GULYLQJ� XQGHU� WKH� LQIOXHQFH�� UHFHLYLQJ

VWROHQ� SURSHUW\�� IOHHLQJ� DQG� HOXGLQJ� WKH� SROLFH�� DQG� YDULRXV� VXPPDU\

RIIHQVHV�� �2Q� WKH� VDPH�GD\�� $SSHOODQW�ZDV� VHQWHQFHG� WR� WKUHH� FRQFXUUHQW

WHUPV�RI���WR����PRQWKV�LPSULVRQPHQW�LQ�DGGLWLRQ�WR�D������ILQH�DQG�RWKHU

FRVWV�� �7KH� LVVXH�RI� UHVWLWXWLRQ�ZDV�QRW� UDLVHG�E\�DQ\�SDUW\� DW� WKH� WLPH�RI
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VHQWHQFLQJ�� � $SSHOODQW¶V� VHQWHQFH� ZDV� DPHQGHG� WKUHH� GD\V� ODWHU� RQ

1RYHPEHU� ���� ����� WR� LQFOXGH� D� SURYLVLRQ� ZKLFK� DOORZHG� $SSHOODQW� WR� EH

SDUROHG�ZLWKRXW� SHWLWLRQ� RQ� WKH� FRQGLWLRQ� WKDW� DOO� ILQHV� DQG� FRVWV� DUH� SDLG

SULRU�WR�KLV�UHOHDVH�

7KUHH� DQG� D� KDOI� PRQWKV� ODWHU�� RQ� )HEUXDU\� ���� ������ WKH

&RPPRQZHDOWK�ILOHG�D�0RWLRQ�WR�$PHQG�6HQWHQFH��UHTXHVWLQJ�WKDW�WKH�FRXUW

DPHQG�$SSHOODQW¶V�VHQWHQFH�WR�LQFOXGH�DQ�RUGHU�RI�UHVWLWXWLRQ�LQ�WKH�DPRXQW

RI�����������WKLV�DPRXQW�UHIOHFWV�DQ�HVWLPDWH�RI�WKH�GDPDJH�VXVWDLQHG�E\

WKH� YLFWLP¶V� YHKLFOH� ZKHQ� $SSHOODQW� GURYH� LW� RYHU� WKH� HPEDQNPHQW�

$SSHOODQW�UHVSRQGHG��DUJXLQJ�WKDW�WKH�PRWLRQ�ZDV�XQWLPHO\��DQG��WKHUHIRUH�

WKH�FRXUW�ZDV�ZLWKRXW�MXULVGLFWLRQ�WR�DPHQG�KLV�VHQWHQFH����:H�DJUHH�

$FFRUGLQJ� WR� 5XOH� RI� &ULPLQDO� 3URFHGXUH� ������ ³>D@� ZULWWHQ� SRVW�

VHQWHQFH�PRWLRQ�WR�UHFRQVLGHU�VHQWHQFH�PXVW�EH�ILOHG�QR�ODWHU�WKDQ�WHQ�GD\V

DIWHU�LPSRVLWLRQ�RI�VHQWHQFH����������µ7KH�IDLOXUH�WR�GR�VR�ZDLYHV�DQ\�FRPSODLQW

FRQFHUQLQJ� VHQWHQFH� WKDW� GRHV� QRW� LQYROYH� WKH� ODZIXOQHVV� RI� WKH� VHQWHQFH

����������������������������������
��$SSHOODQW�DOVR�FODLPV�WKDW�WKH�PRGLILFDWLRQ�RI�KLV�VHQWHQFH�EH\RQG�WKH����
GD\� DSSHDO� SHULRG� LV� D� YLRODWLRQ� RI� KLV� IHGHUDO� FRQVWLWXWLRQDO� ULJKW� RI
SURWHFWLRQ�DJDLQVW�GRXEOH�MHRSDUG\���+RZHYHU��$SSHOODQW�IDLOV�WR�LQFOXGH�DQ\
SHUWLQHQW�FRQVWLWXWLRQDO�GLVFXVVLRQ�DQG�HYHQ�QHJOHFWV�WR�SURYLGH� WKH�WH[W�RI
WKH�8�6��&RQVWLWXWLRQDO�$PHQGPHQW�ZKLFK�KH�FODLPV�ZDV�YLRODWHG���:H�UHIXVH
WR�DFW�DV�DSSHOODWH�FRXQVHO�DQG�IRUPXODWH�DUJXPHQWV�IRU�WKH�OLWLJDQWV���$V�D
UHVXOW��ZH�ILQG�WKLV�LVVXH�ZDLYHG���6HH�3D�5�$�3�������I���&RPPRQZHDOWK
Y��*HQRYHVH������$��G�����������3D��6XSHU��������VWDWLQJ�WKDW�DUJXPHQWV
QRW� SURSHUO\� GHYHORSHG� RQ� DSSHDO� DUH� ZDLYHG��� &RPPRQZHDOWK� Y�
+RPRNL������$��G�����������3D��6XSHU����DSSHDO�GHQLHG������3D����������
$��G� ���� �������KROGLQJ� 6XSHULRU� &RXUW�ZLOO� QRW� UHDFK� FRQVWLWXWLRQDO� LVVXH
XQOHVV� LW� LV� VSHFLILFDOO\� EHIRUH� WKH� &RXUW� DQG� LWV� UHVROXWLRQ� LV� DEVROXWHO\
QHFHVVDU\�WR�WKH�GHFLVLRQ�RI�WKH�FDVH��
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LWVHOI�¶´� �� �&RPPRQZHDOWK�Y��0DJQXP������$��G�������������3D��6XSHU�

������TXRWLQJ� &RPPRQZHDOWK� Y�� .R]LHO�� ���� $��G� ����� �3D�� 6XSHU�

�������

1RWZLWKVWDQGLQJ� WKH� SURFHGXUHV� RXWOLQHG� LQ� 5XOH� ������ D� FRXUW�PD\�

VXD�VSRQWH��PRGLI\�RU�UHVFLQG�D�SULRU�RUGHU�SXUVXDQW�WR�VHFWLRQ������RI�WKH

-XGLFLDO�&RGH�

([FHSW�DV�RWKHUZLVH�SURYLGHG�RU�SURVFULEHG�E\
ODZ��D�FRXUW�XSRQ�QRWLFH�WR�WKH�SDUWLHV�PD\�PRGLI\�RU
UHVFLQG� DQ\� RUGHU� ZLWKLQ� ��� GD\V� DIWHU� LWV� HQWU\�
QRWZLWKVWDQGLQJ�WKH�SULRU�WHUPLQDWLRQ�RI�DQ\�WHUP�RI
FRXUW�� LI�QR�DSSHDO� IURP�VXFK�RUGHU�KDV�EHHQ� WDNHQ
RU�DOORZHG�

����������������������������������
�� $OWKRXJK� WKH� ����� DPHQGPHQWV� WR� 3D�5�&ULP�3�� ����� UHODWLQJ� WR� SRVW�
VHQWHQFH� SURFHGXUHV� KDYH�� LQ� SDUW�� DEURJDWHG� WKLV� SURVFULSWLRQ� DV� WR� WKH
SUHVHUYDWLRQ� RI� LVVXHV� E\� GHIHQGDQWV�� WKH� DPHQGPHQWV� GLG�QRW� DGGUHVV� RU
DOWHU�WKH�&RPPRQZHDOWK¶V�ULJKW�WR�DSSHDO�

:KLOH� LQDSSOLFDEOH� WR� WKH� LQVWDQW�PDWWHU�� LW� LV� LQWHUHVWLQJ�WR�QRWH� WKDW
3D�5�&ULP�3�� ������ D� QHZ� SRVW�VHQWHQFH� SURFHGXUH� UXOH�� EHFDPH� HIIHFWLYH
-DQXDU\� ��� ������ � 7KLV� 5XOH�� ZKLFK�ZDV� HQDFWHG� LQ� UHVSRQVH� WR� WKH� ����
DPHQGPHQWV�WR�5XOH�������FODULILHV�WKH�SURFHGXUH�JRYHUQLQJ�&RPPRQZHDOWK
FKDOOHQJHV� WR� VHQWHQFHV�� � 3XUVXDQW� WR�5XOH� ������ WKH� &RPPRQZHDOWK�PD\
FKDOOHQJH� D� VHQWHQFH� LQ� WKUHH� ZD\V�� E\� ILOLQJ� D� PRWLRQ� WR� PRGLI\� WKH
VHQWHQFH��E\�ILOLQJ�DQ�DSSHDO�RQ�D�SUHVHUYHG�LVVXH��RU�E\�ILOLQJ�D�PRWLRQ�WR
PRGLI\�WKH�VHQWHQFH�IROORZHG�E\�DQ�DSSHDO���3D�5�&ULP�3�������$�����

+RZHYHU�� QRWKLQJ� LQ� WKLV� 5XOH� DOWHUV� WKH� ZHOO� HVWDEOLVKHG� WLPLQJ
SURYLVLRQV� JRYHUQLQJ� PRWLRQV� WR� PRGLI\� DQG� GLUHFW� DSSHDOV�� � WKH
&RPPRQZHDOWK¶V�PRWLRQ�WR�PRGLI\�PXVW�EH�ILOHG�QR�ODWHU�WKDQ����GD\V�DIWHU
WKH� LPSRVLWLRQ� RI� VHQWHQFH�� DQG� DQ� DSSHDO� RI� WKH� VHQWHQFH� PXVW� EH� ILOHG
ZLWKLQ����GD\V�RI�WKH�HQWU\�RI�WKH�RUGHU�GLVSRVLQJ�RI�WKH�GHIHQGDQW¶V�SRVW�
VHQWHQFH�PRWLRQ�RU��LI�QR�PRWLRQ�ZDV�ILOHG�E\�WKH�GHIHQGDQW��ZLWKLQ����GD\V
RI�WKH�HQWU\�RI�DQ�RUGHU�LPSRVLQJ�VHQWHQFH���,G��DW������%����������D��L���LL��
7KXV�� HYHQ� LI� 5XOH� ����� ZHUH� DSSOLFDEOH� WR� WKH� LQVWDQW� DFWLRQ�� WKH� UHVXOW
ZRXOG�UHPDLQ�WKH�VDPH�VLQFH�WKH�&RPPRQZHDOWK�IDLOHG�WR�ILOH�HLWKHU�D�WLPHO\
PRWLRQ� WR�PRGLI\� $SSHOODQW¶V� VHQWHQFH� RU� D� WLPHO\� GLUHFW� DSSHDO� ZLWK� WKLV
&RXUW�
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���3D�&�6�$�� �������� � 2QFH� WKLV� ���GD\� SHULRG� KDV� H[SLUHG�� KRZHYHU�� WKH

WULDO� FRXUW� LV� ZLWKRXW� MXULVGLFWLRQ� WR� DOWHU� RU� PRGLI\� LWV� RUGHU�

&RPPRQZHDOWK�Y��6PLWK�� ����$��G������������ �3D��6XSHU�� ������� �:H

QRWH��KRZHYHU�� WKDW� WKH�WLPH�FRQVWUDLQW� LPSRVHG�E\�VHFWLRQ������GRHV�QRW

DIIHFW� WKH� LQKHUHQW� SRZHUV� RI� WKH� FRXUW� WR� PRGLI\� D� VHQWHQFH� LQ� RUGHU� WR

³DPHQG� UHFRUGV�� WR� FRUUHFW� PLVWDNHV� RI� FRXUW� RIILFHUV� RU� FRXQVHO¶V

LQDGYHUWDQFLHV�� RU� WR� VXSSO\� GHIHFWV� RU� RPLVVLRQV� LQ� WKH� UHFRUG�� �� �� �´

&RPPRQZHDOWK� Y�� 4XLQODQ�� ���� $��G� ������ ����� �3D�� 6XSHU�� ������

7KHUHIRUH��ZKHUH�WKH�PLVWDNH�LV�SDWHQW�DQG�REYLRXV��WKH�FRXUW�KDV�WKH�SRZHU

WR� FRUUHFW� LW� HYHQ� WKRXJK� WKH� ���GD\� DSSHDO� SHULRG� KDV� H[SLUHG�

&RPPRQZHDOWK�Y��:HVOH\������$��G�����������3D��6XSHU��������

,Q� WKH� LQVWDQW� PDWWHU�� WKH� &RPPRQZHDOWK� FODLPV� WKDW� SXUVXDQW� WR

&ULPHV�&RGH�VHFWLRQ������F���UHVWLWXWLRQ�LV�PDQGDWRU\�LQ�FDVHV�VXFK�DV�WKLV

LQYROYLQJ� SURSHUW\� GDPDJH�� � 7KHUHIRUH�� LW� LV� DUJXHG�� WKH� FRXUW¶V� IDLOXUH� WR

LPSRVH� UHVWLWXWLRQ�DW� WKH� WLPH�RI� VHQWHQFLQJ� UHQGHUHG�$SSHOODQW¶V� VHQWHQFH

LOOHJDO��WKLV�LV�VR�GHVSLWH�WKH�&RPPRQZHDOWK¶V�IDLOXUH�WR�UHTXHVW�DQ�RUGHU�RI

UHVWLWXWLRQ� DW� WKH� VHQWHQFLQJ� KHDULQJ�� � 7KH� &RPPRQZHDOWK� FRQWHQGV�

KRZHYHU�� WKDW� WKH� FRXUW� WKURXJK� LWV� 0DUFK� ���� ����� PRGLILFDWLRQ� RUGHU

SURSHUO\�UHPHGLHG�WKLV�LOOHJDOLW\�

:H�UHMHFW�WKLV�DUJXPHQW�DV�PHULWOHVV��VLQFH�LW�UHOLHV�XSRQ�DQ�LPSURSHU

DQG� FRQYROXWHG� LQWHUSUHWDWLRQ� RI� VHFWLRQ� ������ ZKLFK� GHILHV� WKH� SODLQ

ODQJXDJH�RI�WKH�UHVWLWXWLRQ�VWDWXWH�
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6HFWLRQ������SURYLGHV��LQ�SHUWLQHQW�SDUW�

5HVWLWXWLRQ�IRU�LQMXULHV�WR�SHUVRQ�RU�SURSHUW\

�D� *HQHUDO�UXOH��±�8SRQ�FRQYLFWLRQ�IRU�DQ\
FULPH�ZKHUHLQ�SURSHUW\�KDV�EHHQ�VWROHQ�
FRQYHUWHG� RU� RWKHUZLVH� XQODZIXOO\
REWDLQHG�� RU� LWV� YDOXH� VXEVWDQWLDOO\
GHFUHDVHG�DV�D�GLUHFW�UHVXOW�RI�WKH�FULPH�
RU� ZKHUHLQ� WKH� YLFWLP� VXIIHUHG� SHUVRQDO
LQMXU\� GLUHFWO\� UHVXOWLQJ� IURP� WKH� FULPH�
WKH�RIIHQGHU�PD\�EH�VHQWHQFHG� WR�PDNH
UHVWLWXWLRQ�LQ�DGGLWLRQ�WR�WKH�SXQLVKPHQW
SUHVFULEHG�WKHUHIRU�
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�F� 0DQGDWRU\�UHVWLWXWLRQ��±

��� 7KH� FRXUW� VKDOO� RUGHU� IXOO
UHVWLWXWLRQ�

�L� 5HJDUGOHVV� RI� WKH� FXUUHQW
ILQDQFLDO� UHVRXUFHV� RI� WKH
GHIHQGDQW�� VR� DV� WR
SURYLGH� WKH� YLFWLP� ZLWK
WKH� IXOOHVW� FRPSHQVDWLRQ
IRU�WKH�ORVV�������

���3D�&�6�$���������D����F�����L��HPSKDVLV�DGGHG��

&RQWUDU\� WR� WKH� &RPPRQZHDOWK¶V� DUJXPHQW�� WKH� LPSRVLWLRQ� RI

UHVWLWXWLRQ�IRU�SURSHUW\�GDPDJH�LV�QRW�PDQGDWRU\���$VLGH�IURP�WKH�SRVVLELOLW\

WKDW� VXFK� DQ� LQWHUSUHWDWLRQ�PD\� UHQGHU� VHFWLRQ� ����� XQFRQVWLWXWLRQDO�� WKH

&RPPRQZHDOWK¶V� LQWHUSUHWDWLRQ� RI� VXEVHFWLRQ� �F�� GLUHFWO\� FRQWUDGLFWV� WKH

ODQJXDJH� RI� WKH� JHQHUDO� UXOH� FRQWDLQHG� LQ� VXEVHFWLRQ� �D��� ZKLFK� VXJJHVWV

WKDW�WKH�LPSRVLWLRQ�RI�UHVWLWXWLRQ�LV�D�PDWWHU�YHVWHG�ZLWKLQ�WKH�GLVFUHWLRQ�RI

WKH� VHQWHQFLQJ� FRXUW�� � 5HDGLQJ� WKH� VXEVHFWLRQV� WRJHWKHU� VR� DV� WR� JLYH

PHDQLQJ� WR� ERWK�� ZH� FRQFOXGH� WKDW� WKH� VWDWXWH� FOHDUO\� SURYLGHV� IRU� WKH
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GLVFUHWLRQDU\�LPSRVLWLRQ�RI�UHVWLWXWLRQ��KRZHYHU��RQFH�UHVWLWXWLRQ�LV�RUGHUHG�

WKLV� GLVFUHWLRQ� FHDVHV�� DQG� WKH� FRXUW� LV� UHTXLUHG� WR� IXOO\� FRPSHQVDWH� WKH

YLFWLP� IRU�KLV� RU� KHU� ORVV�ZLWKRXW� UHJDUG� WR� WKH� GHIHQGDQW¶V� DELOLW\� WR� SD\�

6HH�&RPPRQZHDOWK�Y��6KRWZHOO��1R�������3KLODGHOSKLD�������VOLS�RS��DW

��� �3D�� 6XSHU�� ILOHG� 6HSWHPEHU� ��� ������³:KHQHYHU� UHVWLWXWLRQ� KDV� EHHQ

RUGHUHG� SXUVXDQW� WR� 6HFWLRQ� ������ WKH� FRXUW� LV� UHTXLUHG� XQGHU� VWDWXWH� WR

RUGHU� IXOO� UHVWLWXWLRQ� UHJDUGOHVV� RI� WKH� FXUUHQW� ILQDQFLDO� UHVRXUFHV� RI� WKH

RIIHQGHU�´��

7KXV��ZH�UHMHFW�WKH�&RPPRQZHDOWK¶V�LQWHUSUHWDWLRQ�RI�VHFWLRQ������F�

DV� PDQGDWLQJ� WKH� LPSRVLWLRQ� RI� UHVWLWXWLRQ� LQ� WKH� LQVWDQW� FDVH�� � :H� DOVR

UHMHFW� LWV� FRQWHQWLRQ� WKDW� WKH� IDLOXUH� WR� ILOH� D� WLPHO\� PRWLRQ� WR� PRGLI\

VHQWHQFH� LV� H[FXVHG�GXH� WR� WKH� LOOHJDOLW\� RI�$SSHOODQW¶V� VHQWHQFH� VLQFH� WKLV

DUJXPHQW� LV� EDVHG� XSRQ� WKH� HUURQHRXV� VXSSRVLWLRQ� WKDW� WKH� IDLOXUH� RI� WKH

VHQWHQFLQJ�FRXUW�WR�LPSRVH�UHVWLWXWLRQ�UHQGHUHG�$SSHOODQW¶V�VHQWHQFH�LOOHJDO�

5HVWLWXWLRQ� LV� QRW� PDQGDWHG� E\� VHFWLRQ� �����F��� WKHUHIRUH� $SSHOODQW¶V

VHQWHQFH�LV�QRW�LOOHJDO��DQG��DV�D�UHVXOW��WKH�&RPPRQZHDOWK�ZDV�UHTXLUHG�WR

ILOH�D�WLPHO\�SRVW�VHQWHQFH�PRWLRQ�FKDOOHQJLQJ�WKH�VHQWHQFH���,WV�IDLOXUH�WR�GR

VR�UHVXOWV�LQ�D�ZDLYHU�RI�WKLV�FODLP�UHJDUGLQJ�$SSHOODQW¶V�VHQWHQFH�

,Q�DGGLWLRQ��ZH�QRWH�WKDW�WKH�LQVWDQW�PDWWHU�GRHV�QRW�LQYROYH�D�PHUH

FOHULFDO�HUURU��PLVWDNH��GHIHFW�RU�LQDGYHUWHQFH���5DWKHU��WKH�&RPPRQZHDOWK¶V

PRWLRQ� WR� DPHQG� $SSHOODQW¶V� VHQWHQFH� LV� D� EHODWHG� DWWHPSW� WR� LPSRVH� DQ

RUGHU�RI�UHVWLWXWLRQ�ZKLFK�LW�QHJOHFWHG�WR�UHTXHVW�DW�WKH�RULJLQDO� VHQWHQFLQJ
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KHDULQJ�� � $SSHOODQW� VKRXOG� QRW� EHDU� WKH� EXUGHQ� RI� WKH� &RPPRQZHDOWK¶V

FDUHOHVVQHVV�

7KHUHIRUH�� EHFDXVH� WKH� VHQWHQFLQJ� FRXUW� ZDV� ZLWKRXW� MXULVGLFWLRQ� WR

HQWHUWDLQ� WKH� &RPPRQZHDOWK¶V� XQWLPHO\� PRWLRQ� WR� DPHQG� $SSHOODQW¶V

VHQWHQFH� DQG� VXEVHTXHQWO\� HQWHU� DQ� RUGHU� LPSRVLQJ� UHVWLWXWLRQ�� WKH� RUGHU

PXVW�EH�YDFDWHG�

2UGHU�YDFDWHG�


