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$FWLYLW\��� 7KHIW� E\� 8QODZIXO� 7DNLQJ� RU� 'LVSRVLWLRQ��� 7KHIW� E\� 'HFHSWLRQ��

7KHIW�E\�)DLOXUH�WR�0DNH�5HTXLUHG�'LVSRVLWLRQ�RI�)XQGV�5HFHLYHG���7DPSHULQJ

:LWK�3XEOLF�5HFRUGV���0LVDSSOLFDWLRQ�RI�(QWUXVWHG�3URSHUW\���DQG�7DPSHULQJ

:LWK�5HFRUGV�RU�,GHQWLILFDWLRQ����:H�DIILUP�

%HJLQLQJ� LQ� -XO\������� $SSHOODQW�� (ODLQH� %DUQKDUW��ZRUNHG� DV� D� ILVFDO

RIILFHU� DW� WKH� /HEDQRQ� &RXQW\� /LIH� 6XSSRUW� )DFLOLW\�� D� FRXQW\�UXQ� IDFLOLW\
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����������������������������������
�����3D�&�6�$���������
�����3D�&�6�$���������
�����3D�&�6�$���������
�����3D�&�6�$���������
�����3D�&�6�$���������
�����3D�&�6�$���������
�����3D�&�6�$���������



-�6��������

�����

H[FKDQJH�� SDLG� UHYHQXHV� WR� WKH� IDFLOLW\� IURP� LQFRPH� WKH\� UHFHLYHG� LQ� WKH

IRUP� RI� 0HGLFDO� $VVLVWDQFH�� 6RFLDO� 6HFXULW\�� RU� 5DLOURDG� 5HWLUHPHQW

SD\PHQWV�� � $SSHOODQW¶V� UHVSRQVLELOLWLHV� ZHUH� WR� GHSRVLW� WKH� SD\PHQWV� LQWR

SDWLHQW� DFFRXQWV�� DQG� WKHQ�ZLWKGUDZ� WKH� IXQGV� DV� QHHGHG� IRU� WKH� FRVWV� RI

UXQQLQJ�WKH�IDFLOLW\��DQG�PDLQWDLQ�WKH�IDFLOLW\¶V�DFFRXQWLQJ�ERRNV�DQG�UHFRUGV

UHJDUGLQJ�SDWLHQW�DFFRXQWV�DQG�WKH�IDFLOLW\¶V�RSHUDWLQJ�H[SHQGLWXUHV�

,Q�������WKH�IDFLOLW\�GLVFRYHUHG�LQWHUQDO�GLVFUHSDQFLHV�LQ�LWV�DFFRXQWLQJ

UHFRUGV�DQG�RUGHUHG�DQ�DXGLW���7KH�DXGLW�UHYHDOHG�WKDW�IURP�6HSWHPEHU�����

WR� 0DUFK� ������ RYHU� ILIW\� WKRXVDQG� GROODUV� ZDV� VWROHQ� IURP� WKH� SDWLHQW¶V

DFFRXQWV� DQG� IURP� WKH� IDFLOLW\�� � 1XPHURXV� IDOVH� HQWULHV�� DOO� PDGH� E\

$SSHOODQW�� LQ� WKH� IDFLOLW\¶V� ERRNV� DQG� UHFRUGV� KDG� FRQFHDOHG� WKH� WKHIW� RI

IXQGV���7KH�PRVW�VLJQLILFDQW�RI� WKH�IDOVH�HQWULHV�ZDV�$SSHOODQW¶V�DWWHPSW�WR

UHIXQG� WKH� GHSOHWHG� SDWLHQW¶V� DFFRXQWV� ZLWK� PRQH\� IURP� WKH� IDFLOLW\¶V

VHSDUDWH�³FDSLWDO�GHSUHFLDWLRQ�DFFRXQW�´�IURP�ZKLFK�WKH�IDFLOLW\�KDG�UHFHQWO\

ZLWKGUDZQ� D� VXEVWDQWLDO� DPRXQW� RI� IXQGV� IRU� URRI� UHSDLUV�� � 'HVSLWH� WKH

IDFLOLW\¶V� SD\PHQW� LQ� IXOO� IRU� WKH� URRI� UHSDLUV�� $SSHOODQW� ZLWKGUHZ� IURP� WKH

FDSLWDO�GHSUHFLDWLRQ�DFFRXQW�DQ�DGGLWLRQDO�WKLUW\�WZR�WKRXVDQG�GROODUV�DQG��LQ

WKH�ERRNV��GHVLJQDWHG�WKH�ZLWKGUDZDO�DV�D�WUDQVIHU�RI�IXQGV�QHHGHG�IRU�WKH

URRI�� � )XUWKHU� SURRI� WKDW� $SSHOODQW� SDUWLFLSDWHG� LQ� WKH� WKHIW� ZDV� WKDW� WKH

UHFRUGV� FRQWDLQHG� PDQ\� UHFHLSWV�� QHHGHG� WR� MXVWLI\� ZLWKGUDZDOV� IURP� WKH

SDWLHQWV¶� DFFRXQWV�� ZKLFK� ZHUH� FRQQHFWHG� WR� $SSHOODQW¶V� SHUVRQDO

H[SHQGLWXUHV�UDWKHU�WKDQ�WR�WKH�SDWLHQWV�WKHPVHOYHV�
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$� ILQDQFLDO� LQYHVWLJDWLRQ� RI� $SSHOODQW� UHYHDOHG� WKDW�� GXULQJ� WKH� VDPH

WLPH�RI�WKH�WKHIWV��$SSHOODQW�GHSRVLWHG�ODUJH�DPRXQWV�RI�FDVK�LQWR�KHU�RZQ

SHUVRQDO�DFFRXQWV��WKLUW\�WKUHH�WKRXVDQG�VL[�KXQGUHG�GROODUV��������������RI

ZKLFK�$SSHOODQW�FRXOG�QRW�DFFRXQW�IRU�E\�OHJLWLPDWH�PHDQV���$�ODUJH�QXPEHU

RI�WKH�FDVK�GHSRVLWV�LQWR�$SSHOODQW¶V�SHUVRQDO�DFFRXQW�PDWFKHG�WKH�DPRXQWV

VWROHQ� IURP� WKH� IDFLOLW\�� � 7KH� LQYHVWLJDWLRQ� LQWR� $SSHOODQW¶V� ILQDQFHV� DOVR

XQFRYHUHG� WKDW�� EHWZHHQ� ����� DQG� ������ $SSHOODQW¶V� GDXJKWHU¶V� FROOHJH�

7HPSOH� 8QLYHUVLW\�� UHIXQGHG� WR� $SSHOODQW� RYHU� QLQH� WKRXVDQG� GROODUV

������������ZKLFK� WKH� VFKRRO� GHVLJQDWHG�DV� WXLWLRQ� RYHUSD\PHQW�� � 7KRXJK

UHFRUGV� VKRZ� WKDW� WKH� RYHUSD\PHQWV� FDPH� IURP� FKHFNV� GUDZQ� IURP� WKH

DFFRXQW�RI�GDXJKWHU¶V�IDWKHU��-HUU\�%DUQKDUW��HYLGHQFH�VKRZHG�WKDW�$SSHOODQW

PDGH� VHYHUDO� GHSRVLWV� LQWR� -HUU\� %DUQKDUW¶V� FKHFNLQJ� DFFRXQW� DW� WKH� VDPH

WLPH� WKH� WXLWLRQ� RYHUSD\PHQWV�ZHUH�PDGH�DQG� WKDW� 7HPSOH�SDLG� DOO� RI� WKH

UHIXQGV�WR�$SSHOODQW�

7KH� LQYHVWLJDWLRQV� FXOPLQDWHG�ZLWK� $SSHOODQW� EHLQJ� FKDUJHG� ZLWK� WKH

VHYHQ�DERYH�OLVWHG�FULPHV���$IWHU�WULDO��$SSHOODQW�ZDV�FRQYLFWHG�RQ�DOO�FRXQWV

DQG� VHQWHQFHG� WR� D� FXPXODWLYH� VHQWHQFH� RI� WZHQW\�VHYHQ� PRQWKV� WR� ILYH

\HDUV�OHVV�RQH�GD\�LQ�WKH�/HEDQRQ�&RXQW\�&RUUHFWLRQDO�)DFLOLW\���6KH�UDLVHV

WZR� LVVXHV� RQ� DSSHDO� WR� WKLV� &RXUW�� QDPHO\�� WKDW� WKH� HYLGHQFH� ZDV

LQVXIILFLHQW� WR�VXSSRUW�KHU�FRQYLFWLRQ�XQGHU����3D�&�6�$�� �������� LQIUD�� IRU

GHDOLQJ�LQ�WKH�SURFHHGV�RI�XQODZIXO�DFWLYLWLHV��DQG�WKDW�WKH�ORZHU�FRXUW�HUUHG

LQ� UHIXVLQJ� WR�DGPLW�KHU�RIIHU�RI� H[SHUW� WHVWLPRQ\� WKDW� VKH� FRXOG�QRW�KDYH



-�6��������

�����

XQGHUVWRRG� WKH� PHWKRGV� XVHG� E\� WKH� JXLOW\� SDUW\� WR� FRQFHDO� WKH� VWROHQ

IXQGV�

$SSHOODQW� DUJXHV� LQ� WKH� ILUVW� RI� KHU� WZR� LVVXHV� RQ� DSSHDO� WKDW� WKH

HYLGHQFH�ZDV�LQVXIILFLHQW�WR�VXSSRUW�KHU�FRQYLFWLRQ�XQGHU�6HFWLRQ���������,Q

DGGUHVVLQJ� $SSHOODQW¶V� LQVXIILFLHQF\� FODLP�� ZH� YLHZ� DOO� WKH� HYLGHQFH� DQG

UHDVRQDEOH� LQIHUHQFHV� WKHUHIURP� LQ� WKH� OLJKW� PRVW� IDYRUDEOH� WR� WKH

&RPPRQZHDOWK� DV� YHUGLFW� ZLQQHU�� DQG� LQTXLUH� ZKHWKHU� VXIILFLHQW� HYLGHQFH

H[LVWHG�WR�HQDEOH�WKH�IDFWILQGHU�WR�ILQG�HYHU\�HOHPHQW�RI�WKH�FULPH�FKDUJHG

SURYHQ�EH\RQG�D�UHDVRQDEOH�GRXEW��6HH�&RPPRQZHDOWK�Y��7KRPDV�����

3D�����������$��G��������������+HUH��$SSHOODQW�SUHGLFDWHV�KHU�LQVXIILFLHQF\

FKDOOHQJH�RQ�WKH�DVVHUWLRQ�WKDW�6HFWLRQ�����¶V�OHJLVODWLYH�KLVWRU\�UHYHDOV�WKDW

WUDQVDFWLQJ� LQ� WKH� SURFHHGV� RI� GUXJ� GHDOLQJ� LV� D� UHTXLUHG� HOHPHQW� XQGHU

6HFWLRQ������� DQG� WKDW�� VLQFH�QR� VXFK�HYLGHQFH�ZDV� HYHU� DGGXFHG�DJDLQVW

KHU�DW�WULDO��WKH�&RPPRQZHDOWK�IDLOHG�WR�VXSSRUW�LWV�EXUGHQ�

,Q� UHYLHZLQJ� WKH� HOHPHQWV� RI� 6HFWLRQ� ������ ZH� ILUVW� QRWH� WKDW� ZKHQ

GHWHUPLQLQJ� WKH� PHDQLQJ� RI� D� VWDWXWH�� D� FRXUW� PXVW� EHJLQ� ZLWK� WKH� SODLQ

PHDQLQJ�RI�WKH�ODQJXDJH�XVHG�LQ�WKDW�VWDWXWH���/XGPHU�Y��1HUQEHUJ�����

$��G������3D�6XSHU���������$�FRXUW�FDQQRW�GLVUHJDUG�FOHDU�DQG�XQDPELJXRXV

VWDWXWRU\� ODQJXDJH�XQGHU� WKH�SUHWH[W� RI� SXUVXLQJ� WKH� VSLULW� RI� WKH� VWDWXWH�

&RPPRQZHDOWK�Y��+HEHUOLQJ������$��G������3D�6XSHU����������,W�LV�RQO\

����������������������������������
��$SSHOODQW�GRHV�QRW�FKDOOHQJH�WKH�VXIILFLHQF\�RI�WKH�HYLGHQFH�XQGHUO\LQJ�KHU
RWKHU�FRQYLFWLRQV�
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ZKHQ� D� VWDWXWH� LV� XQFOHDU� WKDW� WKH� FRXUW� PD\� HPEDUN� XSRQ� WKH� WDVN� RI

DVFHUWDLQLQJ� WKH� LQWHQW� RI� WKH� OHJLVODWXUH�� ,G�� � 7KH� SDUW� RI� 6HFWLRQ� ����

UHOHYDQW� WR� RXU� GLVFXVVLRQ� FRQWDLQV� FOHDU� ODQJXDJH� ZKLFK� H[SDQGV� WKH

VWDWXWH¶V�SXUYLHZ�EH\RQG�WUDQVDFWLRQV�LQYROYLQJ�WKH�SURFHHGV�RI�LOOHJDO�GUXJ

GHDOLQJ�� � ,QGHHG�� WKH�6HFWLRQ¶V� YHU\� WLWOH�� ³'HDOLQJ� LQ� SURFHHGV� RI� XQODZIXO

DFWLYLWLHV�´� UHIHUV� JHQHUDOO\� WR� D� SOXUDOLW\� RI� SRVVLEOH� LOOHJDOLWLHV� DQG� WKXV

EHOLHV� $SSHOODQW¶V� OLPLWLQJ� LQWHUSUHWDWLRQ�� DV� GRHV� WKH� ERG\� RI� WKH� VWDWXWH�

ZKLFK�SURYLGHV�LQ�UHOHYDQW�SDUW�

�D� 2IIHQVH�GHILQHG�²$�SHUVRQ�FRPPLWV�D�IHORQ\�RI�WKH
ILUVW�GHJUHH�LI� WKH�SHUVRQ�NQRZLQJ�WKDW�WKH�SURSHUW\
LQYROYHG� LQ� D� ILQDQFLDO� WUDQVDFWLRQ� UHSUHVHQWV� WKH
SURFHHGV� RI� XQODZIXO� DFWLYLW\�� FRQGXFWV� D� ILQDQFLDO
WUDQVDFWLRQ�ZKLFK� LQYROYHV� WKH�SURFHHGV� RI� XQODZIXO
DFWLYLW\�XQGHU�DQ\�RI�WKH�IROORZLQJ�FLUFXPVWDQFHV�

��� :LWK� WKH� LQWHQW� WR�SURPRWH� WKH� FDUU\LQJ� RQ�RI
WKH�XQODZIXO�DFWLYLW\�

��� .QRZLQJ� WKDW� WKH� WUDQVDFWLRQ� LV� GHVLJQHG� LQ
ZKROH�RU�LQ�SDUW�
�L� WR� FRQFHDO� RU� GLVJXLVH� QDWXUH�

ORFDWLRQ��VRXUFH��RZQHUVKLS�RU�FRQWURO
RI� WKH� SURFHHGV� RI� XQODZIXO� DFWLYLW\�
RU

�LL� WR� DYRLG� D� WUDQVDFWLRQ� UHSRUWLQJ
UHTXLUHPHQW� XQGHU� 6WDWH� RU� )HGHUDO
ODZ�

«

�I� 'HILQLWLRQV�²$V� XVHG� LQ� WKLV� VHFWLRQ�� WKH
IROORZLQJ� ZRUGV� DQG� SKUDVHV� VKDOO� KDYH� WKH
PHDQLQJV�JLYHQ�WR�WKHP�LQ�WKLV�VXEVHFWLRQ�

«
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³8QODZIXO� $FWLYLW\�´� � $Q\� DFWLYLW\� JUDGHG� D
PLVGHPHDQRU� RI� WKH� ILUVW� GHJUHH� RU� KLJKHU� XQGHU
)HGHUDO�RU�6WDWH�ODZ�

���3D�&�6�$����������HPSKDVLV�DGGHG����6HFWLRQ������WKXV�SUHVHQWV�H[SOLFLW

ODQJXDJH�ZKLFK�FOHDUO\�GHILQHV�XQODZIXO�DFWLYLW\�DV�DQ\�IHORQ\�RU�ILUVW�GHJUHH

PLVGHPHDQRU��DQG�WDUJHWV�WKH�GHDOLQJ�LQ�SURFHHGV�GHULYHG�IURP�DQ\�RI�WKRVH

YDULRXV� LOOHJDO� DFWLYLWLHV�� � ,Q� WKLV� FDVH�� $SSHOODQW� ZDV� FRQYLFWHG� RI�� DPRQJ

RWKHU� WKLQJV�� IHORQ\� WKHIW�� DQG�� DV� VXFK�� FRPPLWWHG� DQ� RIIHQVH� ZKLFK

DPRXQWV�WR�³XQODZIXO�DFWLYLW\´�DV�GHILQHG�XQGHU�6HFWLRQ������

+RZHYHU��$SSHOODQW�GHQLHV� WKDW�RXU� UHYLHZ�RI� VWDWXWRU\� ODQJXDJH� FDQ

SURSHUO\�HQG�ZLWK�WKH�VWDWXWH¶V�GHILQLWLRQ�RI�³XQODZIXO�DFWLYLWLHV�´�VLQFH��VKH

DUJXHV�� 6HFWLRQ� �����D�����L�¶V� XQGHILQHG� FRQFHSWV� RI� ³FRQFHDOPHQW� DQG

GLVJXLVHPHQW´�RI�WKH�RZQHUVKLS�DQG�FRQWURO�RI�WKH�LOOHJDOO\�REWDLQHG�SURFHHGV

³OHDYH>@�PXFK�WR�LQWHUSUHWDWLRQ�´�$SSHOODQW¶V�%ULHI��DW�S�������7KHUHIRUH��VKH

DGYRFDWHV� WKDW� WKLV� SXUSRUWHG� DPELJXLW\� DOVR� QHFHVVLWDWHV� D� UHYLHZ� RI

OHJLVODWLYH�KLVWRU\��ZKLFK��VKH�DUJXHV��ZLOO�VKRZ�WKDW�WKH�OHJLVODWXUH�LQWHQGHG

WR� FULPLQDOL]H� RQO\� WKRVH� W\SHV� RI� FRQFHDOPHQW�� QDPHO\�PRQH\� ODXQGHULQJ�

WKDW�DUH�LQFLGHQWDO�WR�GUXJ�SURFHHGV�

$EVHQW� D� GHILQLWLRQ� LQ� D� VWDWXWH�� VWDWXWHV� DUH� SUHVXPHG� WR� HPSOR\

ZRUGV� LQ� WKHLU�SRSXODU�DQG�SODLQ�HYHU\GD\�VHQVH��DQG�SRSXODU�PHDQLQJV�RI

VXFK�ZRUGV�PXVW�SUHYDLO���&HQWRODQ]D�Y��/HKLJK�9DOOH\�'DLULHV��,QF������

3D�� ����� ���� $��G� ���� �������� � :H� DVFULEH� WR� WKH� FRQFHSWV� RI� 6HFWLRQ

�����D�����L�� WKHLU� SODLQ� PHDQLQJV� DQG� FRQFOXGH� WKDW� WKH\� DUH� QRW
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DPELJXRXV�RU�XQFOHDU�VR�DV�WR�QHFHVVLWDWH�D�UHYLHZ�RI�OHJLVODWLYH�KLVWRU\�WR

XQGHUVWDQG� WKH� LQWHQW� RI� WKH� VWDWXWH�� � 7KH� SODLQ�PHDQLQJV� DVVRFLDWHG�ZLWK

RQH¶V� DWWHPSWV� WR� ³FRQFHDO´� RU� ³GLVJXLVH´� GHQRWH� DQ� DWWHPSW� WR� KLGH

VRPHWKLQJ�IURP��RU�WR�SUHYHQW�GLVFRYHU\�E\��RWKHUV�� �5HDG�LQ�WKLV�ZD\��WKH

VWDWXWH�LV�XQDPELJXRXV�DQG�LV�FRQVLVWHQW�ZLWK�WKH�OHJLVODWXUH¶V�EURDG�UDWKHU

WKDQ�UHVWULFWLYH�YLHZ�RI�XQODZIXO�DFWLYLWLHV�DV�GHILQHG�XQGHU�WKH�VWDWXWH��DQG

ZH� GR� QRW�� FRQWUDU\� WR� $SSHOODQW¶V� FRQWHQWLRQ�� UHTXLUH� WKH� FRQWH[W� RI

OHJLVODWLYH�KHDULQJV� WR� JLYH� WKH� ³FRQFHSWV´� RI�6HFWLRQ������D�����L�� D� FOHDU

PHDQLQJ�� � ,Q� IDFW�� WR� DGRSW� $SSHOODQW¶V� LQWHUSUHWDWLRQ� WKDW� WKH� VWDWXWH

FRQGHPQV�RQO\�WKH� W\SH�RI� FRQFHDOPHQW� LQFLGHQWDO� WR� GUXJ�SURFHHGV�ZRXOG

UHQGHU�WKH�UHPDLQGHU�RI�WKH�VWDWXWH��ZKLFK�WDUJHWV�DQ\�IHORQ\�RU�ILUVW�GHJUHH

PLVGHPHDQRU��D�QXOOLW\���7KLV�ZH�UHIXVH�WR�GR���6HH�+RGJHV�Y��5RGULJXH]�

����$��G�������3D�6XSHU���������KROGLQJ�WKDW�SURYLVLRQV�RI�D�VWDWXWH�DUH�WR

EH� LQWHUSUHWHG�� ZKHQHYHU� SRVVLEOH�� LQ� D� PDQQHU� WKDW� JLYHV� HIIHFW� WR� WKH

HQWLUH�VWDWXWH��

,Q�WKH�SUHVHQW�FDVH��$SSHOODQW�H[HFXWHG�PXOWLSOH�WUDQVDFWLRQV�RI�VWROHQ

IXQGV� ZKHUHE\� VKH� WUDQVIHUUHG� PRQLHV� IURP� EXVLQHVV� DFFRXQWV� WR� KHU

SHUVRQDO�DFFRXQW�DQG�FRQFHDOHG�WKH�VRXUFH�� ORFDWLRQ��DQG�KHU�RZQHUVKLS�RI

WKHVH� SURFHHGV� E\� FRRUGLQDWLQJ� KHU� GHSRVLWV� ZLWK� GHFHSWLYH� DFFRXQWLQJ

HQWULHV� RU� E\� FKDQQHOLQJ� IXQGV� WKURXJK� KHU� H[�VSRXVH¶V� FKHFNLQJ� DFFRXQW

DQG� KHU� GDXJKWHU¶V� FROOHJH� EHIRUH� PDNLQJ� D� GHSRVLW�� � 7KH� FRQFHSWV� RI
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FRQFHDOPHQW� DQG� GLVJXLVHPHQW� FRQWDLQHG� LQ� 6HFWLRQ� �����D�����L�� FOHDUO\

FRQWHPSODWH�VXFK�FRQGXFW�

$SSHOODQW¶V� ILQDO� DUJXPHQW� LQ� IDYRU� RI� DSSO\LQJ� WKH� UXOHV� RI� VWDWXWRU\

FRQVWUXFWLRQ�WR�GHWHUPLQH�WKH�OHJLVODWLYH�LQWHQW�EHKLQG�6HFWLRQ������LV�WKDW

6HFWLRQ� ����� LV� YDJXH� DV� WR�ZKHWKHU� LW� ZDV� LQWHQGHG� WR� LPSRVH� D� VHFRQG

SXQLVKPHQW� IRU� WKH� VDPH� FULPH�� �$SSHOODQW� EHOLHYHV� WKDW� WKH� VWDWXWH� JLYHV

³PHDJHU�JXLGDQFH�DV�WR�ZKDW�FRQGXFW�LW�DSSOLHV�WR>@´�DQG�FRQFOXGHV�WKDW��LQ

KHU�FDVH��LWV�DSSOLFDWLRQ�FRQVWLWXWHG�³GRXEOH�SXQLVKPHQW´�IRU�$SSHOODQW¶V�DFWV

RI�WKHIW���$SSHOODQW¶V�%ULHI��DW�S�������:H�GLVDJUHH�

7KRXJK� WKH� DSSOLFDWLRQ� RI� 6HFWLRQ� ����� UHTXLUHV� WKDW� DQ� XQGHUO\LQJ

LOOHJDO� DFWLYLW\²WKHIW�� LQ� WKLV� FDVH²ILUVW� RFFXU�� WKH� VWDWXWH� GRHV� QRW� VLPSO\

SURYLGH�D�VHFRQG�SXQLVKPHQW�IRU�WKH�VDPH�FULPH���5DWKHU��DV�VWDWHG�DERYH�

6HFWLRQ������KDV�HOHPHQWV�WR�LW�WKDW�JR�EH\RQG�WKH�HOHPHQWV�RI�HDFK�RI�WKH

RWKHU�FULPLQDO�VWDWXWHV�XQGHU�ZKLFK�$SSHOODQW�ZDV�FRQYLFWHG�� � ,Q� WKLV�FDVH�

$SSHOODQW¶V� FRQYLFWLRQ� XQGHU� 6HFWLRQ� ����� LV� WKH� RQH� FRQYLFWLRQ� ZKLFK

HQFRPSDVVHV�WKH�HQWLUHW\�RI�$SSHOODQW¶V�PLVFRQGXFW��IURP�KHU�WKHIWV�WR�KHU

NQRZLQJ� FRQFHDOPHQW� RI� WKRVH� WKHIWV� WKURXJK� YDULRXV� WUDQVDFWLRQV�� � 6DLG

DQRWKHU�ZD\��WKRXJK�SDUWLFXODU�SDUWV�RI�$SSHOODQW¶V� FRXUVH�RI� FRQGXFW�JDYH

ULVH�WR�KHU�RWKHU�FRQYLFWLRQV��LW�WRRN�KHU�HQWLUH�FRXUVH�RI�FRQGXFW�WR�JLYH�ULVH

WR�KHU�FRQYLFWLRQ�XQGHU�6HFWLRQ������� � ,W� LV� VHWWOHG� WKDW�D� VLQJOH� FRXUVH� RI

FRQGXFW�PD\�FRQVWLWXWH�D�YLRODWLRQ�RI�PRUH�WKDQ�RQH�VWDWXWRU\�SURYLVLRQ��6HH

&RPPRQZHDOWK�Y��0DMHHG������3D����������$��G��������������+HUH��LW�LV
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FOHDU� WKDW� 6HFWLRQ� ����� LV� QRW� GXSOLFDWLYH� RI� WKH� RWKHU� ODZV� XQGHU� ZKLFK

$SSHOODQW�ZDV� FRQYLFWHG�� EXW� LQVWHDG� LV� D� FULPLQDO� VWDWXWH�XQLTXH� IURP� WKH

RWKHUV�LQ�WKH�EUHDGWK�RI�LWV�HOHPHQWV���7KHUHIRUH��ZH�ILQG�WKDW�WKH�VHQWHQFH

$SSHOODQW� UHFHLYHG� E\� YLUWXH� RI� WKH� ORZHU� FRXUW¶V� ILQGLQJ� KHU� JXLOW\� XQGHU

6HFWLRQ������ZDV�QRW�D�³GRXEOH�SXQLVKPHQW´�IRU�KHU�RWKHU�FRQYLFWLRQV�

:H� ILQG� WKDW� 6HFWLRQ� ����� SUHVHQWV� XQDPELJXRXV� ODQJXDJH� ZKLFK

H[SOLFLWO\�GHILQHV�XQODZIXO�DFWLYLW\�WR� LQFOXGH�DQ\� ILUVW� GHJUHH�PLVGHPHDQRU

RU�IHORQ\�DQG�GHILQHV�SODLQO\�ZKDW�FRQGXFW�TXDOLILHV�DV�LOOHJDO�GHDOLQJ�RI�WKH

SURFHHGV�RI�WKRVH�XQODZIXO�DFWLYLWLHV���$V�ZULWWHQ��WKH�VWDWXWH�LQ�LWV�HQWLUHW\

SUHVHQWV� D� FOHDU� DQG� FRQVLVWHQW� GHVLJQ�DQG�EURDG�REMHFWLYH�SROLF\�� DQG�ZH

PXVW� FRQFOXGH� WKDW� LI� WKH� OHJLVODWXUH� KDG�PHDQW� WR� FRQILQH� 6HFWLRQ� ����¶V

VFRSH� WR� GHDOLQJV� LQ� GUXJ� PRQH\� LW� FRXOG� KDYH� HDVLO\� GRQH� VR�� � 7KH

OHJLVODWXUH�FKRVH��LQVWHDG��WR�GUDIW�DQG�HQDFW�D�PRUH�ZLGH�UHDFKLQJ�VWDWXWH�

&RQIURQWHG� ZLWK� VXFK� FOHDU� VWDWXWRU\� JXLGDQFH�� WKH� ORZHU� FRXUW� FRUUHFWO\

FRQVWUXHG� 6HFWLRQ� ����� WR� DSSO\� WR� GHDOLQJV� LQ� WKH� SURFHHGV� RI� XQODZIXO

DFWLYLWLHV�EHVLGHV�LOOHJDO�GUXJ�GHDOLQJ���/LNHZLVH��WKH�&RPPRQZHDOWK¶V�EXUGHQ

RI�SURRI�XQGHU�6HFWLRQ������GLG�QRW�UHTXLUH�LW�WR�SURYH�WKDW�$SSHOODQW�GHDOW

ZLWK�GUXJ�PRQH\�

$SSHOODQW� KDV� SUHGLFDWHG� KHU� VXIILFLHQF\� RI� WKH� HYLGHQFH� FKDOOHQJH

VROHO\�RQ�WKH�DUJXPHQW�WKDW�6HFWLRQ������DSSOLHV�RQO\�WR�PRQH\�ODXQGHULQJ

LQFLGHQWDO�WR�GUXJ�GHDOLQJ��DQG�ZH�KDYH�UHIXVHG�WR�DGRSW�WKLV�XQGXO\�OLPLWLQJ
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LQWHUSUHWDWLRQ�� �7KH�SUHGLFDWH� WR�$SSHOODQW¶V�DUJXPHQW� UHMHFWHG��$SSHOODQW¶V

ILUVW�FKDOOHQJH�IDLOV�

�$SSHOODQW¶V� UHPDLQLQJ�FKDOOHQJH�RQ�DSSHDO� LV�KHU�FRQWHQWLRQ�WKDW� WKH

ORZHU� FRXUW� FRPPLWWHG� DQ� DEXVH� RI� GLVFUHWLRQ� LQ� H[FOXGLQJ� H[SHUW� RSLQLRQ

WHVWLPRQ\� E\� D� FHUWLILHG� SXEOLF� DFFRXQWDQW�� ZKR� ZRXOG� KDYH� WHVWLILHG� WKDW

$SSHOODQW��JLYHQ�KHU�HGXFDWLRQ�DQG�H[SHULHQFHV��FRXOG�QRW�KDYH�NQRZQ�KRZ

WR�SHUIRUP�WKH�WUDQVDFWLRQV�LQYROYHG�LQ�WKH�ZLWKLQ�FDVH��+HUH��WKH�ORZHU�FRXUW

DOORZHG� $SSHOODQW� WR� SUHVHQW� H[SHUW� WHVWLPRQ\� UHJDUGLQJ� WKH� DFFRXQWLQJ

VNLOOV� QHHGHG� WR� FRQFHDO� WKH� UHOHYDQW� WKHIW�� DQG� $SSHOODQW� ZDV� IXUWKHU

SHUPLWWHG� WR� WHVWLI\� WKDW�� EDVHG� RQ� KHU� OLPLWHG� HGXFDWLRQ� DQG� ZRUN

H[SHULHQFH��VKH�GLG�QRW�SRVVHVV�WKRVH�QHFHVVDU\�VNLOOV���+RZHYHU��WKH�FRXUW

UHIXVHG�WR�DGPLW�H[SHUW�WHVWLPRQ\�WKDW�$SSHOODQW�FRXOG�QRW�KDYH�XQGHUVWRRG

KRZ�WR�FRPPLW�WKH�DOOHJHG�FULPH�XQGHU�6HFWLRQ��������7KH�FRXUW�RSLQHG�WKDW

VXFK� H[SHUW� WHVWLPRQ\� ZRXOG� XQGXO\� LQIULQJH� RQ� WKH� MXU\¶V� SURYLQFH� WR

GHWHUPLQH� WKLV�XOWLPDWH� LVVXH�� SDUWLFXODUO\�ZKHUH�$SSHOODQW� FRXOG� WHVWLI\� RQ

WKLV� LVVXH� DQG� WKH� MXU\� ZRXOG� EH� UHTXLUHG� WR� DVVHVV� KHU� FUHGLELOLW\�

0RUHRYHU�� WKH� FRXUW� UXOHG�� WKH� MXU\� ZRXOG� QRW� EHQHILW� IURP� VXFK� H[SHUW

WHVWLPRQ\� ZKHUH� WKH� VXEMHFW� RI� $SSHOODQW¶V� OHYHO� RI� XQGHUVWDQGLQJ� ZDV

QHLWKHU�EH\RQG�WKH�MXU\¶V�JUDVS�QRU�ZLWKLQ�WKH�H[SHUW¶V�VFRSH�RI�NQRZOHGJH�

3HQQV\OYDQLD� ODZ� DOORZV� H[SHUW� RSLQLRQ� WHVWLPRQ\� RQ� WKH� XOWLPDWH

LVVXH��EXW�JLYHV�WKH�WULDO�MXGJH�GLVFUHWLRQ�WR�DGPLW�RU�H[FOXGH�VXFK�XOWLPDWH

LVVXH� WHVWLPRQ\� GHSHQGLQJ� RQ� WKH� KHOSIXOQHVV� RI� WKH� WHVWLPRQ\� YHUVXV� LWV
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SRWHQWLDO� WR� FDXVH� FRQIXVLRQ� RU� SUHMXGLFH��6HH� .R]DN� Y�� 6WUXWK�� ���� 3D�

���������$��G��������������*LYHQ�WKH�IDFWV�RI�WKLV�FDVH��ZH�FDQQRW�ILQG�WKDW

WKH�ORZHU�FRXUW�DEXVHG�LWV�GLVFUHWLRQ�LQ�VR�UXOLQJ��VLQFH�H[SHUW�WHVWLPRQ\�RQ

WKLV�SRLQW�ZRXOG�KDYH�UHVXOWHG�LQ�D�FRQIXVLQJ�PL[�RI�IDFW�DQG�RSLQLRQ�RQ�DQ

XOWLPDWH�LVVXH�IRU�ZKLFK�WKH�MXU\�GLG�QRW�UHTXLUH�DQ�H[SHUW¶V�FODULILFDWLRQ���:H

ILQG�$SSHOODQW¶V�ILQDO�FKDOOHQJH�WR�EH�ZLWKRXW�PHULW�

)RU�WKH�IRUHJRLQJ�UHDVRQV��ZH�DIILUP�WKH�MXGJPHQW�RI�VHQWHQFH�RI�WKH

ORZHU�FRXUW�

$IILUPHG�


