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7KLV� LV� DQ� DSSHDO� IURP� WKH� GHQLDO� RI� $SSHOODQW¶V� SHWLWLRQ� IRU� SRVW�

FRQYLFWLRQ� UHOLHI� HQWHUHG� LQ� WKH� &RXUW� RI� &RPPRQ� 3OHDV� RI� /DFNDZDQQD

&RXQW\���:H�DIILUP�

2Q� 0DUFK� ��� ������ $SSHOODQW� SOHDGHG� JXLOW\� WR� VHYHQ� FRXQWV� RI

LQYROXQWDU\� GHYLDWH� VH[XDO� LQWHUFRXUVH� DQG� RQH� FRXQW� RI� FRUUXSWLRQ� RI� WKH

PRUDOV�RI�D�PLQRU��VWHPPLQJ�IURP�FKDUJHV�WKDW�KH�SHUIRUPHG�RUDO�DQG�DQDO

VH[� RQ� ILYH� \RXQJ� ER\V�� ZKLOH� DFWLQJ� DV� WKHLU� 6DOYDWLRQ� $UP\� UHOLJLRQ

LQVWUXFWRU��WKDW�KH�SHUIRUPHG�RUDO�DQG�DQDO�VH[�RQ�KLV�QHSKHZ��DQG�WKDW�KH

SHUIRUPHG�RUDO��YDJLQDO�DQG�DQDO�VH[�RQ�KLV�PHQWDOO\�GLVDEOHG�GDXJKWHU���2Q

-XQH�����������$SSHOODQW�ZDV�VHQWHQFHG�WR� ILYH�WR� WHQ�\HDUV� LPSULVRQPHQW

RQ�HDFK�RI�WKH�VHYHQ�FRXQWV�RI�LQYROXQWDU\�GHYLDWH�VH[XDO� LQWHUFRXUVH��DQG

RQH� WR� WZR� \HDUV� LPSULVRQPHQW� RQ� WKH� FRUUXSWLRQ� FRXQW�� UHVXOWLQJ� LQ� DQ

DJJUHJDWH�VHQWHQFH�RI�WKLUW\�VL[�WR�VHYHQW\�WZR�\HDUV�LPSULVRQPHQW�
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$SSHOODQW¶V�SHWLWLRQ�IRU�UHFRQVLGHUDWLRQ�RI�KLV�VHQWHQFH�ZDV�GHQLHG�E\

WKH�ORZHU�FRXUW�RQ�-XO\�����������DQG�WKH�GHQLDO�ZDV�DIILUPHG�E\�WKLV�&RXUW

RQ�$SULO����������2Q�2FWREHU����������$SSHOODQW� ILOHG�D�SUR�VH�SHWLWLRQ� IRU

FROODWHUDO�UHOLHI�XQGHU�WKH�3RVW�&RQYLFWLRQ�5HOLHI�$FW��3&5$���� �&RXQVHO�ZDV

DSSRLQWHG�WR�UHSUHVHQW�$SSHOODQW��DQG�D�KHDULQJ�RQ�$SSHOODQW¶V�3&5$�SHWLWLRQ

ZDV�KHOG�RQ�$XJXVW�����������2Q�'HFHPEHU�����������WKH�ORZHU�FRXUW�GHQLHG

WKH�SHWLWLRQ��DQG�RQ�-DQXDU\�����������$SSHOODQW�DSSHDOHG�WR�WKLV�&RXUW�

$SSHOODQW�UDLVHV�D�VLQJOH�LVVXH�IRU�RXU�UHYLHZ��³:DV�'HIHQGDQW�LQGXFHG

WR� HQWHU� D�*XLOW\� 3OHD� E\� WKH� LQHIIHFWLYH� DVVLVWDQFH� RI� FRXQVHO� GXH� WR� VDLG

FRXQVHO¶V�IDLOXUH�WR�SURSHUO\�LQIRUP�'HIHQGDQW�DV�WR�VHQWHQFLQJ�JXLGHOLQHV��DV

ZHOO�DV�E\�RWKHU�SURPLVHV�PDGH�E\�WKH�&RPPRQZHDOWK"´��$SSHOODQW¶V�EULHI�DW

����$SSHOODQW�SURYLGHV�QR�DGGLWLRQDO�GHWDLO��DOWKRXJK�WKH�DUJXPHQW�VHFWLRQ�RI

KLV�DSSHOODWH�EULHI�FRQVLVWV�RI�ILYH�DQG�RQH�KDOI���ò��SDJHV��LW�ODFNV�VSHFLILF

DOOHJDWLRQV� UHJDUGLQJ� WKH� FDVH� DW� KDQG�� � $SSHOODQW� DOOHJHV� WKDW� KH� UDLVHG

³VHYHUDO�FODLPV�RI�LQHIIHFWLYH�DVVLVWDQFH�RI�FRXQVHO�´�DQG�WKDW�³HDFK�RI�WKHVH

FODLPV�KDYH�FOHDUO\�VHUYHG�WR�SUHMXGLFH�WKH�'HIHQGDQW�´��$SSHOODQW¶V�EULHI�DW

�����$V�ZH�SUHYLRXVO\�LQGLFDWHG��KRZHYHU��$SSHOODQW�UDLVHG�RQO\�RQH�FODLP�RI

LQHIIHFWLYHQHVV��DQG�$SSHOODQW¶V�EULHI�PDNHV�QR�PHQWLRQ�ZKDWVRHYHU�RI�KRZ

WKLV� FODLP� FOHDUO\� VHUYHG� WR� SUHMXGLFH� $SSHOODQW�� � ³:H� GHFOLQH� WR� EHFRPH

DSSHOODQW¶V�FRXQVHO���:KHQ�LVVXHV�DUH�QRW�SURSHUO\�UDLVHG�DQG�GHYHORSHG�LQ

EULHIV��ZKHQ� WKH�EULHIV�DUH�ZKROO\� LQDGHTXDWH� WR�SUHVHQW�VSHFLILF� LVVXHV� IRU

����������������������������������
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UHYLHZ�� D� FRXUW�ZLOO�QRW� FRQVLGHU� WKH�PHULWV� WKHUHRI�´� �&RPPRQZHDOWK� Y�

'UHZ������$��G�������������3D�6XSHU��������

$SSHOODQW¶V� EULHI� LV� LQVXIILFLHQW� LQ� RWKHU� UHVSHFWV� DV� ZHOO�� � 3D�5�$�3�

�����UHTXLUHV�WKDW�WKH�DUJXPHQW�VHFWLRQ�RI�DQ�DSSHOODWH�EULHI�FRQWDLQ�FLWDWLRQ

WR� DQ\� SRUWLRQ� RI� WKH� UHFRUG� UHIHUHQFHG�� � $SSHOODQW¶V� EULHI� KDV� IDLOHG� WR

FRPSO\� ZLWK� WKLV� UXOH� LQ� DQ\� UHVSHFW�� GHVSLWH� FDVH� ODZ� ZKLFK� PDNHV� LW

DEXQGDQWO\�FOHDU� WKDW� ³>L@W� LV�PRVW� LPSRUWDQW� WKDW� FRXQVHO� SRLQW� RXW� WR� WKH

DSSHOODWH�FRXUW�WKH�SODFH�LQ�WKH�UHFRUG�ZKLFK�VXVWDLQV�WKH�PDWWHUV�WR�ZKLFK

KH� LV� UHIHUULQJ�´� � &RPPRQZHDOWK� Y�� 6WRSSLH�� ���� $��G� ����� ���

�3D�6XSHU���������)XUWKHU��DOWKRXJK�$SSHOODQW�DOOHJHV�WKDW�³>D@�UHYLHZ�RI�WKH

WRWDOLW\�RI�WKH�FLUFXPVWDQFHV��DV�UHIOHFWHG�LQ�WKH�WHVWLPRQ\�DW�WKH�(YLGHQWLDU\

+HDULQJ�UHIOHFWV�WKDW�WKH�'HIHQGDQW�ZDV�SURYLGHG�IDOVH�LQIRUPDWLRQ�DQG�IDOVH

SURPLVHV�´��$SSHOODQW¶V� EULHI� DW� ����$SSHOODQW� KDV�QRW� RQO\� IDLOHG� WR� FLWH� WR

WKH�SRUWLRQ�RI�WKH�HYLGHQWLDU\�KHDULQJ�WUDQVFULSW�KH�UHIHUHQFHV��EXW�KDV�IDLOHG

WR�HYHQ�SURYLGH�WKLV�&RXUW�ZLWK�D�FRS\�RI�WKDW�WUDQVFULSW���)XUWKHU��D�UHYLHZ

RI� WKH� FHUWLILHG� UHFRUG� VKRZV� WKDW� QR� UHTXHVW� IRU� WKH� WUDQVFULSW� RI� WKH

HYLGHQWLDU\� KHDULQJ� ZDV� HYHU� PDGH� E\� $SSHOODQW�� � ,W� LV� $SSHOODQW¶V

UHVSRQVLELOLW\� WR� VXSSO\� WKLV� &RXUW� ZLWK� D� FRPSOHWH� UHFRUG� IRU� SXUSRVHV� RI

DSSHDO��3D�5�$�3��������DQG�ZH�PD\�QRW�FRQVLGHU�DQ\�LQIRUPDWLRQ�ZKLFK� LV

QRW�FRQWDLQHG�LQ�WKH�FHUWLILHG�UHFRUG���6PLWK�Y��6PLWK������$��G���������

����������������������������������
��$SSHOODQW�QHYHU�GHVFULEHV�ZKDW�³IDOVH�LQIRUPDWLRQ´�RU�³IDOVH�SURPLVHV´�ZHUH
DOOHJHGO\�SURYLGHG�
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�3D�6XSHU�� ������ �³>$@� IDLOXUH� E\� DQ� DSSHOODQW� WR� LQVXUH� WKDW� WKH� RULJLQDO

UHFRUG�FHUWLILHG�IRU�DSSHDO�FRQWDLQV�VXIILFLHQW�LQIRUPDWLRQ�WR�FRQGXFW�D�SURSHU

UHYLHZ� FRQVWLWXWHV� D� ZDLYHU� RI� WKH� LVVXH� VRXJKW� WR� EH� H[DPLQHG�´��

&RPPRQZHDOWK� Y�� 4XLQODQ�� ���� 3D�� ����� ���� $��G� ���� �������

&RPPRQZHDOWK�Y��%XHKO������$��G������3D�6XSHU��������

'HYLDWLRQV� IURP� WKH� 5XOHV� RI� $SSHOODQW� 3URFHGXUH� VXFK� DV� WKRVH

FRPPLWWHG�E\�$SSHOODQW�DUH�JURXQGV�IRU�VXSSUHVVLQJ�KLV�DSSHOODWH�EULHI�DQG

TXDVKLQJ� KLV� DSSHDO�� � 3D�5�$�3�� ������ 6WRSSLH�� ���� $��G� DW� ���� �FLWLQJ

&RPPRQZHDOWK�Y��6DQIRUG������$��G������3D�6XSHU��������

,Q�'UHZ��ZH�TXDVKHG�DQ�DSSHDO�IRU�VHYHUH�EULHILQJ�GHIHFWV��FRQFOXGLQJ

WKDW�³WKH�WRWDO�LQDGHTXDF\�RI�DSSHOODQW¶V�EULHI�SUHYHQWV�XV�IURP�DVFHUWDLQLQJ

ZKHWKHU� WKHUH� LV� DQ\� SRVVLEOH� PHULW� WR� KLV� DSSHDO�´� � 'UHZ�� ���� $��G� DW

�������7KH�RQO\�UHDVRQ�ZH�GHFOLQH�WR�TXDVK�$SSHOODQW¶V�DSSHDO�LQ�WKLV�FDVH�LV

WKDW� WKH� LQDGHTXDF\� RI� $SSHOODQW¶V� EULHI� GRHV� QRW� SUHYHQW� XV� IURP

DVFHUWDLQLQJ�WKDW�WKHUH�LV�QR�PHULW�WR�KLV�DSSHDO�

>&@ODLPV�RI� FRXQVHO¶V� LQHIIHFWLYHQHVV� LQ�FRQQHFWLRQ�ZLWK�D�JXLOW\
SOHD� ZLOO� SURYLGH� D� EDVLV� IRU� UHOLHI� RQO\� LI� WKH� LQHIIHFWLYHQHVV
FDXVHG�DQ�LQYROXQWDU\�RU�XQNQRZLQJ�SOHD���7KLV�LV�VLPLODU�WR�WKH
³PDQLIHVW� LQMXVWLFH´� VWDQGDUG� DSSOLFDEOH� WR� DOO� SRVW�VHQWHQFH
DWWHPSWV� WR�ZLWKGUDZ� D� JXLOW\� SOHD�� � 7KH� ODZ� GRHV� QRW� UHTXLUH
WKDW� DSSHOODQW� EH� SOHDVHG� ZLWK� WKH� RXWFRPH� RI� KLV� GHFLVLRQ� WR
HQWHU� D� SOHD� RI� JXLOW\�� $OO� WKDW� LV� UHTXLUHG� LV� WKDW� >DSSHOODQW¶V@
GHFLVLRQ�WR�SOHDG�JXLOW\�EH�NQRZLQJO\��YROXQWDULO\�DQG�LQWHOOLJHQWO\
PDGH�´

&RPPRQZHDOWK� Y�� <DJHU�� ���� $��G� ������ ����� �3D�6XSHU�� ������� � ³7R

HVWDEOLVK� PDQLIHVW� LQMXVWLFH�� D� GHIHQGDQW� PXVW� VKRZ� WKDW� KLV� SOHD� ZDV
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LQYROXQWDU\� RU�ZDV� JLYHQ�ZLWKRXW� NQRZOHGJH� RI� WKH� FKDUJH�´� �<RXQJ�� ���

$��G�DW�����

>,@Q� RUGHU� WR� GHWHUPLQH� WKH� YROXQWDULQHVV� RI� WKH� SOHD� DQG
ZKHWKHU� WKH� GHIHQGDQW� DFWHG� NQRZLQJO\� DQG� LQWHOOLJHQWO\�� WKH
WULDO� FRXUW� PXVW�� DW� D� PLQLPXP�� LQTXLUH� LQWR� WKH� IROORZLQJ� VL[
DUHDV�
����'RHV�WKH�GHIHQGDQW�XQGHUVWDQG�WKH�QDWXUH�RI�WKH�FKDUJHV�WR
ZKLFK�KH�LV�SOHDGLQJ�JXLOW\"
����,V�WKHUH�D�IDFWXDO�EDVLV�IRU�WKH�SOHD"
����'RHV�WKH�GHIHQGDQW�XQGHUVWDQG�WKDW�KH�KDV�D�ULJKW�WR�WULDO�E\
MXU\"
����'RHV�WKH�GHIHQGDQW�XQGHUVWDQG�WKDW�KH�LV�SUHVXPHG�LQQRFHQW
XQWLO�KH�LV�IRXQG�JXLOW\"
���� ,V� WKH� GHIHQGDQW� DZDUH� RI� WKH� SHUPLVVLEOH� UDQJHV� RI
VHQWHQFHV�DQG�RU�ILQHV�IRU�WKH�RIIHQVHV�FKDUJHG"
���� ,V� WKH�GHIHQGDQW�DZDUH�WKDW� WKH� MXGJH� LV�QRW�ERXQG�E\� WKH
WHUPV�RI�DQ\�SOHD�DJUHHPHQW�WHQGHUHG�XQOHVV�WKH�MXGJH�DFFHSWV
VXFK�DJUHHPHQW"

<RXQJ������$��G�DW�����

,Q�WKH�FDVH�VXE�MXGLFH��WKH�WUDQVFULSW�RI�WKH�JXLOW\�SOHD�FROORTX\�VKRZV

WKDW�����$SSHOODQW�XQGHUVWRRG� WKH�QDWXUH�RI�WKH�FKDUJHV� WR�ZKLFK�KH�SOHDG

JXLOW\��1�7��*XLOW\�3OHD���������DW���������������WKHUH�ZDV�D�IDFWXDO�EDVLV�IRU

WKH�SOHD��1�7��*XLOW\� 3OHD�� �������DW� ���� ����$SSHOODQW� XQGHUVWRRG� WKDW� KH

KDG�D�ULJKW�WR�WULDO�E\�MXU\��1�7��*XLOW\�3OHD����������DW�����������$SSHOODQW

XQGHUVWRRG� WKDW� D� GHIHQGDQW� LV� SUHVXPHG� LQQRFHQW� XQWLO� IRXQG� JXLOW\�� 1�7�

*XLOW\� 3OHD�� �������� DW� ������ ���� $SSHOODQW� ZDV� DZDUH� RI� WKH� SHUPLVVLEOH

UDQJHV�RI�VHQWHQFHV�DQG�RU�ILQHV�IRU�WKH�RIIHQVHV�FKDUJHG��1�7��*XLOW\�3OHD�

��������DW�����DQG�����$SSHOODQW�ZDV�DZDUH�WKDW�D�MXGJH�LV�QRW�ERXQG�E\�WKH

WHUPV� RI� DQ\� SOHD� DJUHHPHQW� WHQGHUHG� XQOHVV� WKH� MXGJH� DFFHSWV� VXFK

DJUHHPHQW��1�7��*XLOW\�3OHD����������DW�������� � ,W� LV� FOHDU� WKDW�$SSHOODQW¶V



-�6��������

�����

JXLOW\�SOHD�ZDV�QHLWKHU�LQYROXQWDU\�QRU�XQNQRZLQJ��DQG��WKHUHIRUH��KLV�FODLP

RI�LQHIIHFWLYHQHVV�ZLWK�UHJDUG�WR�WKDW�SOHD�LV�ZLWKRXW�PHULW�

)RU� WKH� DERYH� UHDVRQV�� WKH� ORZHU� FRXUW¶V� GHQLDO� RI� $SSHOODQW¶V� 3&5$

SHWLWLRQ�LV�DIILUPHG�

$IILUPHG�


