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7KLV�LV�DQ�DSSHDO�IURP�WKH�MXGJPHQW�RI�VHQWHQFH�HQWHUHG�LQ�WKH

&RXUW�RI�&RPPRQ�3OHDV�RI�<RUN�&RXQW\�IROORZLQJ�$SSHOODQW¶V�FRQYLFWLRQ

RQ�WKH�FKDUJH�RI�SRVVHVVLRQ�ZLWK�WKH�LQWHQW�WR�GHOLYHU�FRFDLQH���+HUHLQ�

$SSHOODQW�FRQWHQGV�WKDW�WKH�ORZHU�FRXUW�HUUHG�LQ�GHQ\LQJ�KLV�SUH�WULDO

PRWLRQ� WR� VXSSUHVV� WKH� HYLGHQFH� VHL]HG� E\� KLV� SDUROH� RIILFHU�� � :H

DIILUP�

,Q�UHYLHZLQJ�WKH�GHQLDO�RI�D�PRWLRQ�WR�VXSSUHVV��RXU
UHVSRQVLELOLW\�LV�WR�GHWHUPLQH�ZKHWKHU�WKH�UHFRUG�VXSSRUWV
WKH�VXSSUHVVLRQ�FRXUW¶V�IDFWXDO�ILQGLQJV�DQG�WKH�OHJLWLPDF\
RI� WKH� LQIHUHQFHV� DQG� OHJDO� FRQFOXVLRQV�GUDZQ� IURP� WKRVH
ILQGLQJV���,I�WKH�VXSSUHVVLRQ�FRXUW�KHOG�IRU�WKH�SURVHFXWLRQ�
ZH� FRQVLGHU� RQO\� WKH� HYLGHQFH� RI� WKH� SURVHFXWLRQ¶V
ZLWQHVVHV�DQG�VR�PXFK�RI�WKH�HYLGHQFH�IRU�WKH�GHIHQVH�DV�
IDLUO\�UHDG�LQ�WKH�FRQWH[W�RI�WKH�UHFRUG�DV�D�ZKROH��UHPDLQV
XQFRQWUDGLFWHG�� :KHQ� WKH� IDFWXDO� ILQGLQJV� RI� WKH
VXSSUHVVLRQ� FRXUW� DUH� VXSSRUWHG� E\� WKH� HYLGHQFH�� WKH
DSSHOODWH�FRXUW�PD\�UHYHUVH�LI�WKHUH�LV�DQ�HUURU�LQ�WKH�OHJDO
FRQFOXVLRQV�GUDZQ�IURP�WKRVH�IDFWXDO�ILQGLQJV�
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&RPPRQZHDOWK�Y��/RSH]������$��G���������������3D�6XSHU��������

:H�ILQG�WKDW�WKH�VXSSUHVVLRQ�FRXUW¶V�IDFWXDO�ILQGLQJV�DUH�VXSSRUWHG�E\

WKH� UHFRUG� DQG� DUH� DV� IROORZV�� $SSHOODQW� ZDV� FRQYLFWHG� RQ� YDULRXV

QDUFRWLF�FKDUJHV���$IWHU�VHUYLQJ�D�SRUWLRQ�RI�KLV�MDLO�VHQWHQFH��$SSHOODQW

ZDV�SDUROHG���2Q�'HFHPEHU����������$SSHOODQW�IDLOHG�WR�DSSHDU�IRU�D

VFKHGXOHG� PDQGDWRU\� HPSOR\PHQW� JURXS� VHVVLRQ�� � $V� D� UHVXOW�

3HQQV\OYDQLD� %RDUG� RI� 3UREDWLRQ� DQG� 3DUROH� $JHQW� .LP� /�� +HDWK

FRQWDFWHG�$SSHOODQW�DQG�PHW�ZLWK�KLP�RQ�'HFHPEHU�����������'XULQJ

WKH�PHHWLQJ��$JHQW�+HDWK�LQGLFDWHG�WKDW�$SSHOODQW�ZDV�LQ�YLRODWLRQ�RI

&RQGLWLRQ� ��$� RI� KLV� SDUROH�� IDLOXUH� WR� UHSRUW� DV� LQVWUXFWHG�� DQG�

WKHUHIRUH�� VKH� WROG� $SSHOODQW� WKDW� KH� ZDV� JRLQJ� WR� EH� SODFHG� RQ

HOHFWURQLF� KRPH� PRQLWRULQJ�� � 6KH� WKHQ� LQVWUXFWHG� $SSHOODQW� WR� ³JR

KRPH´� DQG� ZDLW� IRU� IXUWKHU� LQVWUXFWLRQV�� $SSHOODQW� EHFDPH� UXGH�

REQR[LRXV��DQG�ORXG���+H�DOVR�GHPDQGHG�WKDW�KH�EH�SHUPLWWHG�WR�VSHDN

WR� D� VXSHUYLVRU� DQG� UHIXVHG� WR� VXEPLW� WR� WKH� HOHFWURQLF� PRQLWRULQJ�

6LQFH�$SSHOODQW�ZDV�UHIXVLQJ�WR�VXEPLW�WR�WKH�PRQLWRULQJ��DQG�VLQFH�D

VXSHUYLVRU�ZDV�QRW�DYDLODEOH�WR�VSHDN�WR�$SSHOODQW��$JHQW�+HDWK�SODFHG

$SSHOODQW� LQ� FXVWRG\� IRU� IRUW\�HLJKW� KRXUV� WR� SHUPLW� D� VXSHUYLVRU¶V

FRQIHUHQFH� WR� EH� KHOG�� $IWHU� KDQGFXIILQJ� $SSHOODQW�� $JHQW� +HDWK

VHDUFKHG� $SSHOODQW�� � 'XULQJ� WKH� VHDUFK�� $JHQW� +HDWK� GLVFRYHUHG� D

EDJJLH�RI�FUDFN�FRFDLQH�LQ�$SSHOODQW¶V�ULJKW�FRDW�SRFNHW��$SSHOODQW�ZDV

LPPHGLDWHO\� DUUHVWHG� IRU� SRVVHVVLRQ� ZLWK� WKH� LQWHQW� WR� GHOLYHU� D
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FRQWUROOHG�VXEVWDQFH�DQG�ZDV�WUDQVSRUWHG�WR�WKH�<RUN�&RXQW\�3ULVRQ���

$SSHOODQW�ILOHG�DQ�RPQLEXV�SUH�WULDO�PRWLRQ�VHHNLQJ� WR�VXSSUHVV

WKH�FUDFN�FRFDLQH�VHL]HG�E\�$JHQW�+HDWK���)ROORZLQJ�D�KHDULQJ�KHOG�RQ

$XJXVW�����������WKH�PRWLRQ�ZDV�GHQLHG��DQG��RQ�6HSWHPEHU���������

$SSHOODQW� SURFHHGHG� WR� D� EHQFK� WULDO�� � )ROORZLQJ� WKH� WULDO�� $SSHOODQW

ZDV�IRXQG�JXLOW\�RI�SRVVHVVLRQ�ZLWK� WKH� LQWHQW�WR�GHOLYHU�FRFDLQH�DQG

KH� ZDV� VHQWHQFHG� WR� ILYH� WR� WHQ� \HDUV¶� LPSULVRQPHQW�� � 7KLV� WLPHO\

DSSHDO�IROORZHG�

$SSHOODQW�GRHV�QRW�GLVSXWH�WKDW�$JHQW�+HDWK�KDG�WKH�DXWKRULW\�WR

WDNH�KLP�LQWR�FXVWRG\���5DWKHU��KH�DUJXHV�WKDW�RQFH�KH�ZDV�SODFHG�LQ

FXVWRG\�� $JHQW� +HDWK� KDG� QR� VWDWXWRU\� RU� UHJXODWRU\� DXWKRULW\� WR

FRQGXFW� D� ZDUUDQWOHVV� VHDUFK� RI� KLV� FRDW�� � 6SHFLILFDOO\�� KH� FRQWHQGV

WKDW�RQO\�SROLFH�RIILFHUV�KDYH�WKH�DXWKRULW\�WR�VHDUFK�D�SDUROHH�DIWHU�KH

KDV�EHHQ�WDNHQ�LQWR�FXVWRG\����$V�VXFK��KH�FRQWHQGV�WKDW��SXUVXDQW�WR

WKH�6XSUHPH�&RXUW¶V�GHFLVLRQ�LQ�&RPPRQZHDOWK�Y��3LFNURQ������3D�

���������$��G��������������WKH�VHDUFK�ZDV�LPSURSHU�VLQFH�WKHUH�ZDV

QR� VWDWXWRU\� RU� UHJXODWRU\� DXWKRULW\� IRU� $JHQW� +HDWK¶V� VHDUFK�� :H

GLVDJUHH�

                                                       
�� 8SRQ� DUULYDO� DW� WKH� <RUN� &RXQW\� 3ULVRQ�� $JHQW� +HDWK� FRQWLQXHG� WR
VHDUFK� $SSHOODQW¶V� FRDW� DQG� GLVFRYHUHG� DGGLWLRQDO� EDJJLHV� RI� FUDFN
FRFDLQH� LQ� $SSHOODQW¶V� OHIW� FRDW� SRFNHW�� � 7KH� SURSULHW\� RI� WKLV� VHDUFK
KDV�QRW�EHHQ�UDLVHG�RQ�DSSHDO�
��:H�QRWH�WKDW�$SSHOODQW�DOVR�FRQWHQGV�WKDW�WKH�VHDUFK�GLG�QRW�TXDOLI\
DV�D�³VDIHW\�VHDUFK´�XQGHU�6HFWLRQ������RI�WKH�3HQQV\OYDQLD�%RDUG�RI
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$V� $SSHOODQW� FRUUHFWO\� DUJXHV�� XQGHU� 3LFNURQ�� SDUROH� RIILFHUV

PD\� QRW� FRQGXFW� D� ZDUUDQWOHVV� VHDUFK� LQ� WKH� DEVHQFH� RI� ���� WKH

FRQVHQW� RI� WKH� SDUROHH�� RU� ���� D� VWDWXWRU\� RU� UHJXODWRU\� IUDPHZRUN

DXWKRUL]LQJ�VXFK�D�VHDUFK��6HH�&RPPRQZHDOWK�Y��5LFKDUGVRQ�����

$��G� ����� �3D�6XSHU�� ������� +RZHYHU�� $SSHOODQW� LV� LQFRUUHFW� LQ

DUJXLQJ�WKDW�3LFNURQ�UHTXLUHV�VXSSUHVVLRQ�LQ�WKLV�FDVH��6XEVHTXHQW�WR

WKH�6XSUHPH�&RXUW¶V� GHFLVLRQ� LQ�3LFNURQ�� RXU� OHJLVODWXUH� HQDFWHG���

3�6�� ��������D���ZKLFK�SURYLGHV�� LQ� UHOHYDQW� SDUW�� WKDW� ³6WDWH� SDUROH

DJHQWV� DUH� DXWKRUL]HG� WR� VHDUFK� WKH� SHUVRQ� DQG� SURSHUW\� RI� 6WDWH

RIIHQGHUV�LQ�DFFRUGDQFH�ZLWK�WKH�SURYLVLRQV�RI�WKLV�VHFWLRQ«�$�SHUVRQDO

VHDUFK�� RI� DQ� RIIHQGHU� PD\� EH� FRQGXFWHG� E\� DQ\� DJHQW� ZKHQ� DQ

RIIHQGHU�LV�WUDQVSRUWHG�RU�WDNHQ�LQWR�FXVWRG\�´����3�6�����������D�D��

������D�G�����LL���� $V� VHFWLRQ� ������D� PDNHV� FOHDU�� D� VWDWH� SDUROH

DJHQW� LV� SHUPLWWHG� WR� VHDUFK� D� SDUROHH� ZKHQ� WKH� SDUROHH� LV� ODZIXOO\

WDNHQ�LQWR�FXVWRG\�

,Q�WKH�FDVH�VXE�MXGLFH��LW�LV�XQGLVSXWHG�WKDW�$JHQW�+HDWK

                                                                                                                                                                    

3UREDWLRQ�DQG�3DUROH�0DQXDO�RI�2SHUDWLRQV�DQG�3URFHGXUHV���,Q�OLJKW�RI
RXU�GLVFXVVLRQ�LQIUD��ZH�QHHG�QRW�DGGUHVV�WKLV�LVVXH�
3  ���3�6����������D�EHFDPH�HIIHFWLYH�RQ�-DQXDU\������������7KH
VHDUFK�LQ�WKLV�FDVH�RFFXUUHG�RQ�'HFHPEHU����������DQG��WKHUHIRUH��WKH
VWDWXWH�LV�DSSOLFDEOH�
�� $� ³SHUVRQDO� VHDUFK´� LV� GHILQHG� DV� ³>D@� ZDUUDQWOHVV� VHDUFK� RI� DQ
RIIHQGHU¶V� SHUVRQ�� LQFOXGLQJ�� EXW� QRW� OLPLWHG� WR�� WKH� RIIHQGHU¶V
FORWKLQJ«�´����3�6����������D�J��
��:H�QRWH�WKDW����3�6����������E�SURYLGHV�DXWKRULW\�IRU�FRXQW\�SDUROH
RIILFHUV�WR�VHDUFK�D�SDUROHH�ZKHQ�KH�LV�WDNHQ�LQWR�FXVWRG\�
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VHDUFKHG�$SSHOODQW�RQO\�DIWHU�$SSHOODQW�ZDV�KDQGFXIIHG�DQG�WDNHQ�LQWR

FXVWRG\����$V�VXFK��$JHQW�+HDWK�VSHFLILFDOO\�DFWHG�XQGHU�JXLGDQFH�IURP

D� VWDWXWH�� � $SSHOODQW¶V� FRQWHQWLRQ� WKDW� $JHQW� +HDWK� ZDV� QRW� DFWLQJ

XQGHU� WKH� JXLGDQFH� RI� D� VWDWXWH� RU� UHJXODWLRQ�� LQ� YLRODWLRQ� RI� WKH

6XSUHPH�&RXUW¶V�KROGLQJ� LQ�3LFNURQ�� LV�PHULWOHVV�� 7KHUHIRUH��ZH� ILQG

WKDW� WKH� VXSSUHVVLRQ� FRXUW� SURSHUO\� GHQLHG� $SSHOODQW¶V� PRWLRQ� WR

VXSSUHVV��

$IILUPHG�

                                                       
�� $V� LQGLFDWHG� SUHYLRXVO\�� $SSHOODQW� GRHV� QRW� GLVSXWH� WKDW� KH� ZDV
³WDNHQ�LQWR�FXVWRG\´�RU�WKDW�$JHQW�+HDWK�ZDV�SHUPLWWHG�WR�SODFH�KLP�LQ
FXVWRG\���$V�VXFK��DQ\�HUURU�ZLWK�UHJDUG�WKHUHWR�KDV�EHHQ�ZDLYHG�
�� $SSHOODQW� KDV� IDLOHG� WR� DUJXH� WKDW� WKH� VWDWXWH� DW� LVVXH� LV
XQFRQVWLWXWLRQDO���5DWKHU��KH�VLPSO\�DUJXHV�WKDW�WKH�OHJLVODWXUH�KDV�QRW
HQDFWHG� D� VWDWXWH� SHUPLWWLQJ� SDUROH� DJHQWV� WR� VHDUFK� SDUROHHV� ZKHQ
WKH\� DUH� WDNHQ� LQWR� FXVWRG\�� $V� VXFK�� ZH� GHFOLQH� WR� DGGUHVV� WKH
FRQVWLWXWLRQDOLW\�RI�WKH�VWDWXWH�


