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LQ�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI�(ULH�&RXQW\�

&ULPLQDO�1R�������RI�����
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23,1,21�%<�($.,1��-�� )LOHG���1RYHPEHU���������

��� ,Q� WKHVH� WZR� FRQVROLGDWHG� DSSHDOV�� &KDG� :RRGURZ� FKDOOHQJHV� WKH

GHQLDO� RI� KLV� SHWLWLRQV� XQGHU� WKH� 3RVW� &RQYLFWLRQ� 5HOLHI� $FW� �3&5$��� ��

3D�&�6�� ��� ����������� E\� WKH� (ULH� DQG� &UDZIRUG� &RXQW\� WULDO� FRXUWV�� �:H

DIILUP�ERWK�RUGHUV�

��� 'XULQJ� WKH� SHULRG� IURP� $XJXVW� ���� ������ WKURXJK� 6HSWHPEHU� ���

������ DSSHOODQW� FRPPLWWHG� VL[� EXUJODULHV� LQ� 0HUFHU� &RXQW\�� WZR� LQ� (ULH

&RXQW\�DQG�WHQ�LQ�&UDZIRUG�&RXQW\���$SSHOODQW�ZDV�FKDUJHG�DQG�SOHG�JXLOW\

LQ� HDFK� FRXQW\�� � ILUVW� LQ� 0HUFHU� &RXQW\�� WKHQ� (ULH� &RXQW\� DQG� ILQDOO\
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&UDZIRUG� &RXQW\�� � +H� UHFHLYHG� FRQVHFXWLYH� VHQWHQFHV� UHVXOWLQJ� LQ� D

FXPXODWLYH�WHUP�RI�VHYHQ�DQG�RQH�KDOI�WR�WZHQW\�WZR�\HDUV�LPSULVRQPHQW�

��� $SSHOODQW�ILOHG�D�PRWLRQ�WR�PRGLI\�KLV�(ULH�&RXQW\�VHQWHQFH��ZKLFK�ZDV

GHQLHG���1R�GLUHFW�DSSHDO�ZDV�ILOHG��EXW�DSSHOODQW�ILOHG�D�SUR�VH�3&5$�SHWLWLRQ

DOOHJLQJ�SOHD�FRXQVHO�ZDV�LQHIIHFWLYH�IRU�IDLOLQJ�WR�DUJXH�WKH�SURVHFXWLRQ�ZDV

EDUUHG�E\�WKH�FRPSXOVRU\�MRLQGHU�UXOH�RI����3D�&�6��6HFWLRQ������VLQFH�WKHUH

KDG�DOUHDG\�EHHQ�D�SURVHFXWLRQ�LQ�0HUFHU�&RXQW\�IRU�VLPLODU�FKDUJHV�ZLWKLQ

WKH�VDPH�WLPH�IUDPH���$SSHOODQW�UHFHLYHG�DSSRLQWHG�FRXQVHO��ZKR�ILOHG�D�³QR

PHULW´� OHWWHU� SXUVXDQW� WR� &RPPRQZHDOWK� Y�� )LQOH\�� ���� $��G� ���� �3D�

6XSHU�� ������� � 7KH� 3&5$� FRXUW� JUDQWHG� FRXQVHO� OHDYH� WR� ZLWKGUDZ� DQG

GLVPLVVHG�DSSHOODQW¶V�SHWLWLRQ�ZLWKRXW�D�KHDULQJ��ILQGLQJ�DSSHOODQW¶V�LVVXHV�WR

EH�ZDLYHG�� SUHYLRXVO\� OLWLJDWHG� RU� QRW� FRJQL]DEOH�� � $SSHOODQW� ILOHG� D� WLPHO\

DSSHDO�DW�1R�������3JK�������

��� $SSHOODQW�ILOHG�D�GLUHFW�DSSHDO�IURP�WKH�&UDZIRUG�&RXQW\�VHQWHQFH��WKLV

&RXUW�DIILUPHG�WKH�VHQWHQFH���$SSHOODQW�WKHQ�ILOHG�D�SUR�VH�3&5$�SHWLWLRQ�DQG

UHFHLYHG� DSSRLQWHG� FRXQVHO�� ZKR� ILOHG� DQ� DPHQGHG� SHWLWLRQ�� � 7KH� SHWLWLRQ

DOOHJHG�SOHD�FRXQVHO�ZDV�LQHIIHFWLYH�IRU�IDLOLQJ�WR�ILOH�D�PRWLRQ�WR�GLVPLVV�RQ

WKH�EDVLV�RI�WKH�SUHYLRXV�SURVHFXWLRQV�LQ�0HUFHU�DQG�(ULH�&RXQWLHV��DQG�WKDW

DSSHOODQW¶V� SOHD� ZDV� XQODZIXOO\� LQGXFHG� E\� FRXQVHO¶V� LQHIIHFWLYHQHVV�

6SHFLILFDOO\�� WKH� SHWLWLRQ� DOOHJHG� WKH� &UDZIRUG� &RXQW\� SURVHFXWLRQ� YLRODWHG

GRXEOH� MHRSDUG\�SULQFLSOHV�DQG�WKH�FRPSXOVRU\� MRLQGHU� UXOH�RI�6HFWLRQ�����
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)ROORZLQJ�DQ�HYLGHQWLDU\�KHDULQJ��WKH�3&5$�FRXUW�GHQLHG�UHOLHI��DQG�DSSHOODQW

ILOHG�D�WLPHO\�DSSHDO�DW�1R������:'$������

��� ,Q� ERWK� DSSHDOV�� DSSHOODQW� DUJXHV� WKDW� SULQFLSOHV� RI� GRXEOH� MHRSDUG\

DQG� WKH�FRPSXOVRU\� MRLQGHU� UXOH� RI�6HFWLRQ�����EDUUHG� WKH�SURVHFXWLRQV� LQ

(ULH�DQG�&UDZIRUG�&RXQWLHV��WKXV��KH�FODLPV��SOHD�FRXQVHO�ZDV�LQHIIHFWLYH�IRU

DGYLVLQJ�KLP�WR�HQWHU�WKH�SOHDV�LQ�WKHVH�FRXQWLHV�

��� 7R�EH�HOLJLEOH� IRU� UHOLHI�XQGHU� WKH� 3&5$�� D� SHWLWLRQHU�PXVW� SOHDG�DQG

SURYH�KLV�FRQYLFWLRQ�UHVXOWHG�IURP�RQH�RU�PRUH�RI�WKH�EDVHV�VHW�IRUWK�LQ���

3D�&�6�� 6HFWLRQ� ������ � $SSHOODQW¶V� FODLPV� FRXOG� IDOO� XQGHU� WKH� IROORZLQJ

SRWHQWLDO�JURXQGV�IRU�UHOLHI�

�L� $� YLRODWLRQ� RI� WKH� &RQVWLWXWLRQ� RI� WKLV� &RPPRQZHDOWK� RU
ODZV� RI� WKH�8QLWHG� 6WDWHV� ZKLFK�� LQ� WKH� FLUFXPVWDQFHV� RI
WKH� SDUWLFXODU� FDVH�� VR� XQGHUPLQHG� WKH� WUXWK�GHWHUPLQLQJ
SURFHVV�WKDW�QR� UHOLDEOH�DGMXGLFDWLRQ�RI�JXLOW�RU� LQQRFHQFH
FRXOG�KDYH�WDNHQ�SODFH�

�LL� ,QHIIHFWLYH� DVVLVWDQFH� RI� FRXQVHO� ZKLFK�� LQ� WKH
FLUFXPVWDQFHV� RI� WKH� SDUWLFXODU� FDVH�� VR� XQGHUPLQHG� WKH
WUXWK�GHWHUPLQLQJ� SURFHVV� WKDW� QR� UHOLDEOH� DGMXGLFDWLRQ� RI
JXLOW�RU�LQQRFHQFH�FRXOG�KDYH�WDNHQ�SODFH�

�LLL����$�SOHD�RI�JXLOW\�XQODZIXOO\�LQGXFHG�ZKHUH�WKH�FLUFXPVWDQFHV
PDNH�LW�OLNHO\�WKDW�WKH�LQGXFHPHQW�FDXVHG�WKH�SHWLWLRQHU�WR
SOHDG�JXLOW\�DQG�WKH�SHWLWLRQHU�LV�LQQRFHQW�

���3D�&�6���������D������HPSKDVLV�VXSSOLHG��

��� $SSHOODQW¶V� FODLP� LV� QRW� FRJQL]DEOH� XQGHU� DQ\� RI� WKHVH� EDVHV�� � 7KLV

&RXUW� KDV� KHOG� ZKHUH� D� SDUW\� KDV� HQWHUHG� D� JXLOW\� SOHD�� WKH� WUXWK�

GHWHUPLQLQJ�SURFHVV�LV�QRW�LPSOLFDWHG���&RPPRQZHDOWK�Y��6KHNHUNR�����

$��G� ���� �3D�� 6XSHU�� ������� DSSHDO� GHQLHG�� ���� $��G� ����� �3D�� ������
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0RUHRYHU��DSSHOODQW�KDV�QRW�DOOHJHG�KLV�LQQRFHQFH�ZLWK�UHVSHFW�WR�DQ\�RI�WKH

FKDUJHV�� � $FFRUGLQJO\�� WKH� 3&5$� FRXUWV� RI� (ULH� DQG� &UDZIRUG� &RXQWLHV

SURSHUO\�FRQFOXGHG�DSSHOODQW�ZDV�QRW�HQWLWOHG�WR�UHOLHI�

��� (YHQ� LI� DGGUHVVHG� RQ� WKHLU�PHULWV�� DSSHOODQW¶V� FODLPV� IDLO�� � $SSHOODQW

FLWHV� &RPPRQZHDOWK� Y�� 0F3KDLO�� ���� $��G� ���� �3D�� ������� LQ� ZKLFK� D

SOXUDOLW\�RI�WKH�6XSUHPH�&RXUW�KHOG�GUXJ�RIIHQVHV�LQ�PXOWLSOH�FRXQWLHV�ZKLFK

ZHUH�SDUW�RI�D�VLQJOH�FULPLQDO�HSLVRGH�ZHUH�ZLWKLQ�WKH�MXULVGLFWLRQ�RI�D�VLQJOH

FRXUW��DQG�PXVW�EH�MRLQHG�LQ�D�VLQJOH�SURFHHGLQJ�� �+HUH�� WKH�GHWHUPLQDWLYH

LVVXH� EHIRUH� ERWK� 3&5$� FRXUWV� ZDV� ZKHWKHU� WKH� EXUJODULHV� FRQVWLWXWHG� D

VLQJOH� FULPLQDO� HSLVRGH�� � $SSHOODQW� DUJXHV� DOO� RI� WKHVH� FULPHV�ZHUH� VLPLODU

UHVLGHQWLDO� EXUJODULHV� LQ� WKUHH� FRXQWLHV� WR�ZKLFK�KH� FRQIHVVHG� WR� WKH� VDPH

LQYHVWLJDWLQJ� RIILFHU�� WKXV��KH� FKDUDFWHUL]HV� WKH�EXUJODULHV� DV� D� VHYHQWHHQ�

GD\� ³VSUHH�´� � 7KH� IDFW� WKDW� WKLV� FRXUVH� RI� FRQGXFW� ZDV� UHSHDWHG� HLJKWHHQ

WLPHV�ZLWKLQ�VHYHQWHHQ�GD\V�LQ�WKUHH�GLIIHUHQW�FRXQWLHV�GRHVQ¶W�PDNH�WKLV�D

VLQJOH�FULPLQDO�HSLVRGH²LW�PDNHV�LW�D�EXVLQHVV�

��� 2UGHUV�DIILUPHG�


