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�� $SSHOODQW� $OEHUW� .QLJKWHQ� ��.QLJKWHQ��� DSSHDOV� IURP� DQ� 2UGHU

GLVPLVVLQJ� KLV� ILUVW� 3HWLWLRQ� IRU� UHOLHI� ILOHG� SXUVXDQW� WR� WKH� 3RVW�&RQYLFWLRQ

5HOLHI�$FW���6HH����3D�&�6�$�����������������:H�DIILUP�

�� 7KH� SHUWLQHQW� IDFWV� RI� WKLV� FDVH� DUH� DV� IROORZV�� � .QLJKWHQ� ZDV

FRQYLFWHG��DIWHU�D�MXU\�WULDO��RI�WKLUG�GHJUHH�IHORQ\�UREEHU\��VHH����3D�&�6�$�

�������D���������� LQ�FRQQHFWLRQ�ZLWK�DQ�LQFLGHQW�WKDW�RFFXUUHG�RQ�-XQH����

�������2Q�WKDW�GDWH��.QLJKWHQ�IRUFLEO\�WRRN�HDUULQJV�DQG�D�JROG�FKDLQ�IURP

WKH�FRPSODLQDQW�ZKLOH�VKH�ZDV�ZHDULQJ�WKHP�

����������������������������������
�
� $� SHUVRQ� LV� JXLOW\� RI� WKLUG� GHJUHH� IHORQ\� UREEHU\�� LI�� LQ� WKH� FRXUVH� RI
FRPPLWWLQJ� D� WKHIW�� KH� �SK\VLFDOO\� WDNHV� RU� UHPRYHV� SURSHUW\� IURP� WKH
SHUVRQ�RI�DQRWKHU�E\�IRUFH�KRZHYHU�VOLJKW�������3D�&�6�$���������D�����Y��
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�� .QLJKWHQ� SOHG� JXLOW\� WR� VHFRQG� GHJUHH� IHORQ\� UREEHU\�� VHH� ��

3D�&�6�$���������D�����LY����LQ�FRQQHFWLRQ�ZLWK�DQ�LQFLGHQW�WKDW�RFFXUUHG�RQ

0DUFK� ��� ������ � 'XULQJ� WKDW� LQFLGHQW�� .QLJKWHQ� IRUFLEO\� UHPRYHG� HDUULQJV

IURP�DQRWKHU�FRPSODLQDQW
V�HDUV��FDXVLQJ�KHU�HDUV�WR�EOHHG�

�� .QLJKWHQ�FRPPLWWHG�DQRWKHU�FULPLQDO�RIIHQVH�RQ�$SULO�����������ZKHQ

KH�IRUFLEO\�WRRN�HDUULQJV�IURP�\HW�DQRWKHU�FRPSODLQDQW
V�HDUV���.QLJKWHQ�SOHG

JXLOW\�WR�WKLUG�GHJUHH�IHORQ\�UREEHU\��VHH����3D�&�6�$���������D�����LY���LQ

FRQQHFWLRQ�ZLWK�WKDW�RFFXUUHQFH�

�� 2Q�-XQH����������D�SROLFH� RIILFHU� REVHUYHG�.QLJKWHQ� ORRNLQJ� LQWR� WKH

JORYH� FRPSDUWPHQW� RI� D� SDUNHG� FDU�� � 7KH� RIILFHU� DOVR� QRWLFHG� WKDW� WKH

VWHHULQJ�FROXPQ�RI�WKH�FDU�ZDV�EURNHQ���.QLJKWHQ�SOHG�JXLOW\��LQ�FRQQHFWLRQ

ZLWK�WKDW�LQFLGHQW��WR�WKHIW�E\�XQODZIXO�WDNLQJ��VHH����3D�&�6�$���������

�� 2Q�-XQH�����������WKH�WULDO�FRXUW�VHQWHQFHG�.QLJKWHQ�WR�D�SULVRQ�WHUP

RI�RQH�WR�WHQ�\HDUV�IRU�KLV�FRQYLFWLRQ�RI�VHFRQG�GHJUHH�IHORQ\�UREEHU\���)RU

HDFK� RI� KLV� FRQYLFWLRQV� RI� WKLUG� GHJUHH� IHORQ\� UREEHU\�� WKH� WULDO� FRXUW

VHQWHQFHG� .QLJKWHQ� WR� D� SULVRQ� WHUP� RI� RQH� WR� VHYHQ� \HDUV�� WR� UXQ

FRQFXUUHQWO\�ZLWK�WKH�VHQWHQFH�LPSRVHG�RQ�WKH�VHFRQG�GHJUHH�IHORQ\�UREEHU\

FRQYLFWLRQ�� � )RU� KLV� FRQYLFWLRQ� RI� WKHIW� E\� XQODZIXO� WDNLQJ�� WKH� WULDO� FRXUW

����������������������������������
�
� $� SHUVRQ� LV� JXLOW\� RI� VHFRQG� GHJUHH� IHORQ\� UREEHU\� LI�� LQ� WKH� FRXUVH� RI
FRPPLWWLQJ� D� WKHIW�� KH� �LQIOLFWV� ERGLO\� LQMXU\� XSRQ� DQRWKHU� RU� WKUHDWHQV
DQRWKHU�ZLWK�RU�LQWHQWLRQDOO\�SXWV�KLP�LQ�IHDU�RI�LPPHGLDWH�ERGLO\�LQMXU\������
�������3D�&�6�$���������D�����LY��
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VHQWHQFHG� .QLJKWHQ� WR� D� SULVRQ� WHUP� RI� RQH� WR� VHYHQ� \HDUV�� WR� UXQ

FRQFXUUHQWO\� ZLWK� WKH� VHQWHQFH� LPSRVHG� RQ� WKH� VHFRQG� GHJUHH� IHORQ\

UREEHU\�� �.QLJKWHQ�GLG�QRW� ILOH�D�SRVW�VHQWHQFH�PRWLRQ�RU�DQ�DSSHDO�RI� WKH

MXGJPHQW�RI�VHQWHQFH�

�� 2Q�'HFHPEHU�����������.QLJKWHQ��DFWLQJ�SUR�VH��ILOHG�D�3&5$�3HWLWLRQ�

LQ�ZKLFK�KH�DOOHJHG��LQWHU�DOLD��WKDW�KLV�WULDO�FRXQVHO��3DXOD�/DSSH��³/DSSH´��

ZDV� LQHIIHFWLYH� LQ� DGYLVLQJ�KLP� WR� SOHDG� JXLOW\�� DQG� WKDW� KLV� VHQWHQFH�ZDV

LOOHJDO�� � 7KH� 3&5$� FRXUW� DSSRLQWHG� :LOOLDP� $�� /RYH� �³/RYH´�� WR� DVVLVW

.QLJKWHQ�ZLWK�KLV�3&5$�3HWLWLRQ���/RYH�VXEVHTXHQWO\�ILOHG�D��QR�PHULW��OHWWHU

SXUVXDQW� WR�&RPPRQZHDOWK�Y�� )LQOH\�� ���� $��G� ���� �3D�� 6XSHU�� ������

DQG� WKH�3&5$�FRXUW�GLVPLVVHG�.QLJKWHQ
V� 3&5$�3HWLWLRQ� RQ�$SULO� ���� �����

2Q�$SULO�����������WKH�3&5$�FRXUW�UHVFLQGHG�LWV�2UGHU�GLVPLVVLQJ�.QLJKWHQ¶V

3HWLWLRQ� RQ� WKH�EDVLV� WKDW�.QLJKWHQ�KDG� UDLVHG�DQ� LVVXH�RI� DUJXDEOH�PHULW�

WKDW� /DSSH� KDG� IDLOHG� WR� ILOH� D� GLUHFW� DSSHDO� DIWHU� .QLJKWHQ� KDG� UHTXHVWHG

WKDW�VKH�GR�VR���2Q�0D\����������/RYH�ILOHG�DQ�$PHQGHG�3&5$�3HWLWLRQ�RQ

.QLJKWHQ
V�EHKDOI���,Q�WKDW�$PHQGHG�3&5$�3HWLWLRQ��.QLJKWHQ�FRQWHQGHG�WKDW

/DSSH� ZDV� LQHIIHFWLYH� IRU� IDLOLQJ� WR� ILOH� D� GLUHFW� DSSHDO�� DQG� UHTXHVWHG

SHUPLVVLRQ�WR�ILOH�DQ�DSSHDO�QXQF�SUR�WXQF�

�� 7KH� 3&5$� FRXUW� DOORZHG� /RYH� WR� ZLWKGUDZ� DV� FRXQVHO� DQG� DSSRLQWHG

QHZ�FRXQVHO�WR�DVVLVW�.QLJKWHQ�ZLWK�KLV�3&5$�3HWLWLRQ���2Q�$XJXVW����������

QHZ� FRXQVHO� IRU� .QLJKWHQ� ILOHG� D� VHFRQG� $PHQGHG� 3&5$� 3HWLWLRQ�� � ,Q� WKH

VHFRQG� $PHQGHG� 3HWLWLRQ�� .QLJKWHQ� FRQWHQGHG� DJDLQ� WKDW� /DSSH� ZDV
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LQHIIHFWLYH� IRU� IDLOLQJ� WR� ILOH� D� GLUHFW� DSSHDO�� DQG� UHTXHVWHG� WKDW� KH� EH

SHUPLWWHG�WR�ILOH�DQ�DSSHDO�QXQF�SUR�WXQF�RU�WKDW�KH�EH�JUDQWHG�D�QHZ�WULDO

RQ�WKH�EDVLV�RI�WKH�LQHIIHFWLYH�DVVLVWDQFH�RI�FRXQVHO�

�� 2Q�-XQH�����������DIWHU�DQ�HYLGHQWLDU\�KHDULQJ��WKH�3&5$�FRXUW�GHQLHG

.QLJKWHQ
V� 3&5$� 3HWLWLRQ�� � 7KH� 3&5$� FRXUW� FRQFOXGHG� WKDW� .QLJKWHQ� KDG

IDLOHG� WR� SURYH� WKDW� KLV� JXLOW\� SOHDV� ZHUH� FRHUFHG� RU� HQWHUHG� XQNQRZLQJO\

GXH� WR� WKH� LQHIIHFWLYH� DVVLVWDQFH� RI� FRXQVHO�� � 7KH� 3&5$� FRXUW� IXUWKHU

GHWHUPLQHG�WKDW�.QLJKWHQ�IDLOHG�WR�SURYH�WKDW�KH�KDG�UHTXHVWHG�WKDW�/DSSH

ILOH�D�GLUHFW�DSSHDO�RI�WKH�VHQWHQFHV�LPSRVHG�

��� .QLJKWHQ�WKHQ�ILOHG�WKLV�WLPHO\�DSSHDO�LQ�ZKLFK�KH�FRQWHQGV�WKDW������

KLV�JXLOW\�SOHDV�ZHUH�LQYDOLG������ WKH�HYLGHQFH�ZDV� LQVXIILFLHQW� WR�VXVWDLQ�D

FRQYLFWLRQ�RI�UREEHU\�LQ�WKH�VHFRQG�GHJUHH������KH�ZDV�GHQLHG�D�IDLU�WULDO�DQG

GXH�SURFHVV�������KLV�VHQWHQFH�ZDV�LOOHJDO��DQG�����KH�ZDV�GHQLHG�HIIHFWLYH

DVVLVWDQFH�RI�FRXQVHO���.QLJKWHQ�FRQWHQGV�WKDW�/DSSH�ZDV�LQHIIHFWLYH�IRU����

IDLOLQJ� WR� ILOH� D� GLUHFW� DSSHDO�� ���� FRQYLQFLQJ� KLP� WR� SOHDG� JXLOW\�� DQG� ���

IDLOLQJ�WR�REWDLQ�WKH�QRWHV�RI�WHVWLPRQ\�RI�WKH�WULDO�DQG�JXLOW\�SOHDV�

��� :KHQ�H[DPLQLQJ�D�SRVW�FRQYLFWLRQ�FRXUW
V�JUDQW�RU�GHQLDO�RI�UHOLHI��RXU

VFRSH�RI�UHYLHZ�LV�OLPLWHG�WR�GHWHUPLQLQJ�ZKHWKHU�WKH�FRXUW
V� ILQGLQJV�ZHUH

����������������������������������
��:H�QRWH�WKDW�.QLJKWHQ¶V�FKDOOHQJHV� WR�WKH�YDOLGLW\�RI�KLV�JXLOW\�SOHDV�DQG
WKH�VXIILFLHQF\�RI�WKH�HYLGHQFH��DQG�KLV�DVVHUWLRQ�WKDW�KH�ZDV�GHQLHG�D�IDLU
WULDO�DQG�GXH�SURFHVV��ZHUH�QRW�UDLVHG�LQ�KLV�3&5$�3HWLWLRQ�RU�LQ�KLV�$PHQGHG
3HWLWLRQV���7KHVH�VXEVWDQWLYH�LVVXHV�FRXOG�KDYH�EHHQ�UDLVHG�E\�.QLJKWHQ�LQ�D
QXQF�SUR�WXQF�DSSHDO��KDG�RQH�EHHQ�JUDQWHG�
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VXSSRUWHG�E\�WKH�UHFRUG�DQG�WKH�FRXUW
V�RUGHU�LV�RWKHUZLVH�IUHH�RI�OHJDO�HUURU�

&RPPRQZHDOWK�Y��*UDQEHUU\������$��G������3D��6XSHU��������

��� 7R�EH�HOLJLEOH�IRU�3&5$�UHOLHI�RQ�DQ�LQHIIHFWLYHQHVV�RI�FRXQVHO�FODLP��D

SHWLWLRQHU�PXVW�SOHDG�DQG�SURYH�WKDW�KLV�FRQYLFWLRQ�UHVXOWHG�IURP�LQHIIHFWLYH

DVVLVWDQFH� RI� FRXQVHO� ZKLFK� VR� XQGHUPLQHG� WKH� WUXWK�GHWHUPLQLQJ� SURFHVV

WKDW� QR� UHOLDEOH� DGMXGLFDWLRQ� RI� JXLOW� RU� LQQRFHQFH� FRXOG�KDYH� WDNHQ� SODFH�

&RPPRQZHDOWK�Y��/HJJ������$��G������3D��6XSHU����������&RXQVHO�ZLOO�EH

GHHPHG� LQHIIHFWLYH� RQO\� ZKHQ� WKHUH� LV� DUJXDEOH� PHULW� WR� WKH� XQGHUO\LQJ

FODLP�� WKH� FRXUVH� FRXQVHO� FKRVH� KDG� QR� UHDVRQDEOH� EDVLV� GHVLJQHG� WR

HIIHFWXDWH� WKH� LQWHUHVW� RI� WKH� SHWLWLRQHU�� DQG� WKH� SHWLWLRQHU� GHPRQVWUDWHV

SUHMXGLFH� FDXVHG� E\� FRXQVHO¶V� DFWV� RU� RPLVVLRQV�� � &RPPRQZHDOWK� Y�

&DUWHU������$��G������3D��6XSHU��������

��� :H�ZLOO�ILUVW�DGGUHVV�.QLJKWHQ
V�FODLP�WKDW�WULDO�FRXQVHO�ZDV�LQHIIHFWLYH

LQ�IDLOLQJ�WR�ILOH�D�GLUHFW�DSSHDO�EHFDXVH�WKDW�LVVXH�LV�GLVSRVLWLYH�RI�FHUWDLQ�RI

WKH� RWKHU� FODLPV� .QLJKWHQ� UDLVHV� LQ� WKLV� DSSHDO�� � %HIRUH� D� FRXUW� ZLOO� ILQG

LQHIIHFWLYHQHVV� RI� FRXQVHO� IRU� IDLOLQJ� WR� ILOH� D� GLUHFW� DSSHDO�� WKH� GHIHQGDQW

PXVW�SURYH�WKDW�KH�UHTXHVWHG�DQ�DSSHDO�DQG�WKDW�FRXQVHO�GLVUHJDUGHG� WKDW

UHTXHVW���&RPPRQZHDOWK�Y��+DUPRQ��1R�������3KLODGHOSKLD�������VOLS�RS�

DW����3D��6XSHU��ILOHG������������6HH�DOVR�&RPPRQZHDOWK�Y��/DQW]\��BBB

3D��BBB������$��G�������������KROGLQJ�WKDW��LI�FRXQVHO�LV�XQMXVWLILHG�LQ�IDLOLQJ

WR� ILOH� D� UHTXHVWHG� GLUHFW� DSSHDO�� FRXQVHO�ZLOO� EH� GHHPHG� LQHIIHFWLYH��� � ,Q

DGGLWLRQ��LI�D�SRVW�FRQYLFWLRQ�FRXUW
V�FUHGLELOLW\�GHWHUPLQDWLRQ�LV�VXSSRUWHG�E\
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WKH� UHFRUG�� LW� LV� ELQGLQJ� RQ� WKH� DSSHOODWH� FRXUW�� � &RPPRQZHDOWK� Y�

*UHHQH������$��G������3D��6XSHU��������

��� $W� WKH� HYLGHQWLDU\� KHDULQJ� RQ� .QLJKWHQ
V� 3&5$� 3HWLWLRQ�� .QLJKWHQ

WHVWLILHG�WKDW�KH�KDG�UHTXHVWHG�WKDW�/DSSH�ILOH�DQ�DSSHDO�IURP�WKH�MXGJPHQW

RI�VHQWHQFH���6HH�1�7������������DW��������/DSSH�WHVWLILHG�WKDW�.QLJKWHQ�KDG

QRW�DVNHG�KHU�WR�ILOH�DQ�DSSHDO���,G��DW������7KH�3&5$�FRXUW�DFFHSWHG�/DSSH
V

WHVWLPRQ\�DQG�IRXQG�LW�FUHGLEOH���6HH�3&5$�&RXUW�2SLQLRQ������������DW���

��� 7KH�UHFRUG�VXSSRUWV�WKH�3&5$�FRXUW
V�ILQGLQJ�WKDW�.QLJKWHQ�GLG�QRW�DVN

/DSSH�WR�ILOH�DQ�DSSHDO���:H�WKHUHIRUH�PXVW�DFFHSW�WKH�WULDO�FRXUW
V�FUHGLELOLW\

GHWHUPLQDWLRQ� DQG� FRQFOXGH� WKDW� WKH� 3&5$� FRXUW� SURSHUO\� GHWHUPLQHG� WKDW

WULDO�FRXQVHO�ZDV�QRW�LQHIIHFWLYH�IRU�IDLOLQJ�WR�ILOH�D�GLUHFW�DSSHDO�

��� ,Q�+DUPRQ��WKLV�&RXUW�VWDWHG�

2UGLQDULO\��DEVHQW�H[WUDRUGLQDU\�FLUFXPVWDQFHV��WKH�IDLOXUH
WR� ILOH� D� GLUHFW� DSSHDO� IURP� D� MXGJPHQW� RI� VHQWHQFH
DPRXQWV� WR� ZDLYHU� RI� DQ\� FODLP� ZKLFK� FRXOG� KDYH� EHHQ
UDLVHG� LQ� VXFK� DQ� DSSHDO�� WKHUHE\� SUHFOXGLQJ� FROODWHUDO
UHOLHI� ��

+DUPRQ�� VOLS� RS�� DW� ���� � +RZHYHU�� ZH� GR� QRW� FRQVWUXH� WKLV� JHQHUDO

VWDWHPHQW� DV� FRQWUDYHQLQJ� WKH� ORQJ�VWDQGLQJ� SURSRVLWLRQ� WKDW� D� FODLP� RI

LQHIIHFWLYH� DVVLVWDQFH�RI� FRXQVHO� SURSHUO\� LV� SUHVHUYHG� LI� LW� LV� UDLVHG� DW� WKH

ILUVW� RSSRUWXQLW\� WKDW� WKH� SHWLWLRQHU� LV� UHSUHVHQWHG� E\� QHZ� FRXQVHO�� � 6HH

&RPPRQZHDOWK�Y��:LOOLDPV��BBB�3D��BBB������$��G������������� �QRWLQJ

WKDW�D�FODLP�RI�LQHIIHFWLYHQHVV�PXVW�EH�UDLVHG�DW�WKH�HDUOLHVW�SRVVLEOH�VWDJH

LQ� ZKLFK� WKH� DOOHJHGO\� LQHIIHFWLYH� FRXQVHO� QR� ORQJHU� UHSUHVHQWV� WKH
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SHWLWLRQHU��� � ,I� D� SHWLWLRQHU¶V� WULDO� DQG� DSSHOODWH� FRXQVHO� DUH� WKH� VDPH�

FRXQVHO� LV� QRW� UHTXLUHG� WR� DVVHUW� KLV� RZQ� LQHIIHFWLYHQHVV� LQ� SRVW�YHUGLFW� RU

GLUHFW�DSSHDO�SURFHHGLQJV���6HH�&RPPRQZHDOWK�Y��*UHHQ������3D���������

$��G� ���� �������� � 7KHUHIRUH�� LI� WKHUH� LV� QR� LQWHUYHQLQJ� VXEVWLWXWLRQ� RI

FRXQVHO��WKHUH�LV�QR�ZDLYHU�RI�FODLPV�RI�LQHIIHFWLYH�DVVLVWDQFH�RI�FRXQVHO�E\

YLUWXH�RI�WKH�IDLOXUH�WR�UDLVH�WKHP�RQ�GLUHFW�DSSHDO���,G�

��� ,Q�WKLV�FDVH��EHFDXVH�.QLJKWHQ�KDG�QR�LQWHUYHQLQJ�FRXQVHO�EHWZHHQ�KLV

UHSUHVHQWDWLRQ�E\�KLV�WULDO�FRXQVHO�DQG�WKH�ILOLQJ�RI�KLV�3&5$�3HWLWLRQ��WKLV�LV

.QLJKWHQ¶V� ILUVW� RSSRUWXQLW\� WR� UDLVH� KLV� DOOHJDWLRQV� RI� WULDO� FRXQVHO¶V

LQHIIHFWLYHQHVV���7KHUHIRUH��ZH�KROG�WKDW�WKH�ZDLYHU�RI�LVVXHV�SXUVXDQW�WR�WKH

UXOH�VHW�IRUWK�LQ�+DUPRQ��LQ�WKHVH�FLUFXPVWDQFHV��GRHV�QRW�LQFOXGH�D�ZDLYHU

RI�FODLPV�RI�LQHIIHFWLYH�DVVLVWDQFH�RI�WULDO�FRXQVHO���$FFRUGLQJO\��EHFDXVH�ZH

KDYH�DIILUPHG�WKH�WULDO�FRXUW
V�GHWHUPLQDWLRQ�WKDW�FRXQVHO�ZDV�QRW�LQHIIHFWLYH

IRU� IDLOLQJ� WR� ILOH� D� GLUHFW� DSSHDO�� WKH� UHPDLQLQJ� LVVXHV� WKDW� .QLJKWHQ� KDV

UDLVHG� LQ� WKH� SUHVHQW� DSSHDO� DUH� ZDLYHG� H[FHSW� IRU� KLV� DOOHJDWLRQV� RI� WKH

LQHIIHFWLYHQHVV�RI�KLV�WULDO�FRXQVHO��DQG�KLV�DVVHUWLRQ� WKDW�KLV�VHQWHQFH�ZDV

LOOHJDO���6HH�&RPPRQZHDOWK�Y��4XLQODQ������$��G�������3D��6XSHU�������

�VWDWLQJ� WKDW� WKH� LVVXH� RI� WKH� OHJDOLW\� RI� D� VHQWHQFH� LV� D� QRQ�ZDLYDEOH

PDWWHU��

��� .QLJKWHQ� FRQWHQGV� WKDW� WULDO� FRXQVHO�ZDV� LQHIIHFWLYH� LQ� IDLOLQJ� WR� RUGHU

WKH� QRWHV� RI� WHVWLPRQ\� RI� .QLJKWHQ¶V� WULDO�� JXLOW\� SOHDV�� DQG� VHQWHQFLQJ�

.QLJKWHQ� GLG� QRW� UDLVH� WKLV� FRQWHQWLRQ� LQ� KLV� 3&5$� 3HWLWLRQ� RU� KLV� $PHQGHG
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3HWLWLRQV���,I�DQ�LVVXH�LV�QRW�UDLVHG�LQ�WKH�ILUVW�LQVWDQFH�LQ�D�3&5$�3HWLWLRQ��ZH

FDQQRW�FRQVLGHU�LW�RQ�DSSHDO���&RPPRQZHDOWK�Y��:DOODFH������3D����������

$��G��������������0RUHRYHU��.QLJKWHQ��ZKR�LV�UHSUHVHQWHG�E\�QHZ�FRXQVHO�LQ

WKLV�DSSHDO��GRHV�QRW�FODLP�WKDW�KLV�3&5$�FRXQVHO�ZHUH�LQHIIHFWLYH�IRU�IDLOLQJ�WR

UDLVH�WKLV�FRQWHQWLRQ�LQ�KLV�$PHQGHG�3HWLWLRQV�

��� .QLJKWHQ�DOVR�FRQWHQGV� WKDW�WULDO� FRXQVHO�ZDV� LQHIIHFWLYH� IRU� LQGXFLQJ

KLP�WR�SOHDG�JXLOW\�WR�WKH�FKDUJH�RI�VHFRQG�GHJUHH�IHORQ\�UREEHU\���.QLJKWHQ

DVVHUWV� WKH� IROORZLQJ��� ���� WKDW�KH�ZDV�XQGHU�D� GLPLQLVKHG� FDSDFLW\� DW� WKH

WLPH�KH�SOHG�JXLOW\������DQG�WKDW�WULDO�FRXQVHO�³IUDXGXOHQWO\�FRQYLQFHG´�KLP

WR�SOHDG�JXLOW\�WR�VHFRQG�GHJUHH�IHORQ\�UREEHU\�E\�PLVOHDGLQJ�KLP�WKDW�WKH

VHQWHQFH� LPSRVHG� IRU� WKDW� FULPH� ZRXOG� EH� D� SULVRQ� WHUP� RI� RQH� WR� VHYHQ

\HDUV�LQVWHDG�RI�RQH�WR�WHQ�\HDUV�

��� .QLJKWHQ�DVVHUWV�WKDW��EHFDXVH�WKH�WUDQVFULSWV�RI�.QLJKWHQ¶V�JXLOW\�SOHD

FROORTX\�DUH�QRW�EHIRUH�XV�LQ�WKLV�DSSHDO��ZH�FDQQRW�DOORZ�KLV� MXGJPHQW�RI

VHQWHQFH� WR� VWDQG�� � +RZHYHU�� .QLJKWHQ� GRHV� QRW� DWWHPSW� WR� FUHDWH� DQ

HTXLYDOHQW� SLFWXUH� RI� KLV� JXLOW\� SOHD� SURFHHGLQJ�� � ³:KHQ� D� WUDQVFULSW� RI

SURFHHGLQJV� LV� XQDYDLODEOH�� RXU� UXOHV� RI� FRXUW� SURYLGH� DQ� DOWHUQDWLYH� VR� DV

QRW�WR�SUHFOXGH�DSSHOODWH�UHYLHZ�´��&RPPRQZHDOWK�Y��0LFKXFN������$��G

����������3D��6XSHU����������3HQQV\OYDQLD�5XOH�RI�$SSHOODWH�3URFHGXUH�����

SURYLGHV�DV�IROORZV�

5XOH����������6WDWHPHQW�LQ�$EVHQFH�RI�7UDQVFULSW

,I�QR�UHSRUW�RI�WKH�HYLGHQFH�RI�SURFHHGLQJV�DW�D�KHDULQJ
RU� WULDO� ZDV� PDGH�� RU� LI� D� WUDQVFULSW� LV� XQDYDLODEOH�� WKH
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DSSHOODQW� PD\� SUHSDUH� D� VWDWHPHQW� RI� WKH� HYLGHQFH� RU
SURFHHGLQJV� IURP� WKH� EHVW� DYDLODEOH�PHDQV�� LQFOXGLQJ� KLV
UHFROOHFWLRQ�� � 7KH� VWDWHPHQW� VKDOO� EH� VHUYHG� RQ� WKH
DSSHOOHH��ZKR�PD\�VHUYH�REMHFWLRQV�RU�SURSRVH�VWDWHPHQWV
WKHUHWR� ZLWKLQ� WHQ� GD\V� DIWHU� VHUYLFH�� � 7KHUHXSRQ� WKH
VWDWHPHQW� DQG� DQ\� REMHFWLRQV� RU� SURSRVHG� DPHQGPHQWV
VKDOO� EH� VXEPLWWHG� WR� WKH� ORZHU� FRXUW� IRU� VHWWOHPHQW� DQG
DSSURYDO�DQG�DV�VHWWOHG�DQG�DSSURYHG�VKDOO�EH�LQFOXGHG�E\
WKH�FOHUN�RI�WKH�ORZHU�FRXUW�LQ�WKH�UHFRUG�RQ�DSSHDO�

3D�5�$�3�������

��� 2XU�&RXUW�KDV� UHSHDWHGO\�KHOG� WKDW� LVVXHV�GHSHQGHQW�XSRQ�D�PLVVLQJ

UHFRUG� IRU� DSSHOODWH� UHYLHZ� DUH� ZDLYHG� ZKHUH� ±� DV� KHUH� ±� WKH� DSSHOODQW

PDNHV� QR� DWWHPSW� WR� UHFRQVWUXFW� WKH�PLVVLQJ� SRUWLRQ� RI� WKH� UHFRUG�� � 6HH

0LFKXFN������$��G�DW���������KROGLQJ�WKDW�WKH�DSSHOODQW¶V�IDLOXUH�WR�SURYLGH

WKH� WUDQVFULSW� RI� YRLU� GLUH� RU� D� 5XOH� ����� VXEVWLWXWH� ZDLYHV� D� FODLP� RI

LPSURSHU�MXU\�VHOHFWLRQ�RQ�DSSHDO���&RPPRQZHDOWK�Y��0F*ULII������$��G

������3D��6XSHU���������KROGLQJ�WKDW��ZKHUH�WKH�WUDQVFULSW�LV�ORVW�LQ�WKH�WULDO

FRXUW�� DSSHOODQW¶V� IDLOXUH� WR� FRPSO\� ZLWK� 5XOH� ����� UHQGHUV� KLV� FODLP

XQUHYLHZDEOH�RQ�WKH�PHULWV���&RPPRQZHDOWK�Y��%XHKO������$��G������3D�

6XSHU���������KROGLQJ�WKDW�DQ�DSSHOODWH�FRXUW�ZLOO�QRW�FRQVLGHU�WKH�PHULWV�RI

FRQWHQWLRQV�QRW�VXSSRUWHG�E\�HLWKHU� WKH� UHFRUG� RU� D� VWDWHPHQW� SURYLGHG� LQ

DFFRUGDQFH� ZLWK� 5XOH� ������� � :H� WKHUHIRUH� FRQFOXGH� WKDW� .QLJKWHQ¶V

FKDOOHQJH�WR�WKH�YDOLGLW\�RI�KLV�JXLOW\�SOHD�LV�ZDLYHG�RQ�DSSHDO�



-��6��������

������

��� .QLJKWHQ� DOVR� FRQWHQGV� WKDW� WKH� VHQWHQFH� LPSRVHG� RQ� WKH� VHFRQG

GHJUHH� IHORQ\� UREEHU\� FKDUJH� ZDV� LOOHJDO�� � 8QGHU� WKH� 3&5$�� WKH� RQO\

VHQWHQFLQJ�FODLP�WKDW�LV�FRJQL]DEOH�LV�WKDW�WKH�VHQWHQFH�LPSRVHG�ZDV�JUHDWHU

WKDQ� WKH� ODZIXO� PD[LPXP�� � ��� 3D�&�6�$�� �� �����D�����YLL��� � .QLJKWHQ
V

VHQWHQFH� RI� RQH� WR� WHQ� \HDUV� LV� ZLWKLQ� WKH� ODZIXO� PD[LPXP� EHFDXVH� WKH

FULPH� RI� UREEHU\� XQGHU� VHFWLRQ� �����D�����LY�� LV� D� IHORQ\� RI� WKH� VHFRQG

GHJUHH�SXQLVKDEOH�E\�D�PD[LPXP�VHQWHQFH�RI�QRW�PRUH�WKDQ�WHQ�\HDUV���6HH

���3D�&�6�$���������E������3D�&�6�$��������E�������7KXV��.QLJKWHQ
V�FODLP�LV

QRW�FRJQL]DEOH�XQGHU�WKH�3&5$�

��� 2UGHU�DIILUPHG�


