
-��6��������

&20021:($/7+�2)�3(116</9$1,$� � ,1�7+(�683(5,25�&2857�2)
$SSHOOHH � 3(116</9$1,$

�
�

Y� �
�
�

-2+1�%$55<�.(//$0� �
$SSHOODQW � 1R������3LWWVEXUJK�����

$SSHDO�IURP�WKH�-XGJPHQW�RI�6HQWHQFH�LQ�WKH
&RXUW�RI�&RPPRQ�3OHDV�RI�)D\HWWH�&RXQW\�

&ULPLQDO�'LYLVLRQ��1R�������2)�����

%()25(���($.,1��/$//<�*5((1�DQG�7$0,/,$��--�

23,1,21�%<�7$0,/,$��-�� ),/('���2FWREHU���������

$SSHOODQW��-RKQ�%DUU\�.HOOHP��DSSHDOV�IURP�WKH�MXGJPHQW�RI�VHQWHQFH

RI� IURP�QLQHW\������ WR�WZR�KXQGUHG�DQG� IRUW\�������PRQWKV¶� LPSULVRQPHQW

HQWHUHG�RQ�2FWREHU�����������IROORZLQJ�DSSHOODQW¶V�FRQYLFWLRQV�RI�PXUGHU�RI

WKH� WKLUG� GHJUHH�� DQG� HQGDQJHULQJ� WKH�ZHOIDUH� RI� D� FKLOG��� � $SSHOODQW� ILUVW

FODLPV�WKH�MXU\¶V�YHUGLFW�ZDV�QRW�VXSSRUWHG�E\�VXIILFLHQW�HYLGHQFH�DQG�RU�LV

DJDLQVW� WKH�ZHLJKW� RI� WKH� HYLGHQFH�EHFDXVH�DSSHOODQW� GLG�QRW�KDYH�D� OHJDO

GXW\�RI�FDUH�WRZDUGV�WKH�GHFHDVHG�LQIDQW�DQG�EHFDXVH�WKH�HYLGHQFH�VKRZHG

WKDW� DSSHOODQW� GLG� QRW� KDYH� FXVWRG\� RI� WKH� FKLOG�� � 6HFRQG�� DSSHOODQW

PDLQWDLQV� WKH� &RPPRQZHDOWK� IDLOHG� WR� SURYH� KH� SRVVHVVHG� WKH� LQWHQW

UHTXLUHG� IRU� D� FRQYLFWLRQ� RI�PXUGHU� RI� WKH� WKLUG� GHJUHH�� � 7KLUG�� DSSHOODQW

DUJXHV� WKH� YHUGLFW�ZDV� DJDLQVW� WKH� ODZ�EHFDXVH� WKH�GHILQLWLRQ� RI� FDUHJLYHU
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XVHG�E\�WKH�WULDO�FRXUW�ZDV�XQFRQVWLWXWLRQDOO\�YDJXH�DQG�EHFDXVH�QHLWKHU�WKH

FULPHV� FRGH� QRU� DQ\� RWKHU� VWDWXWH� FRQWDLQV� DQ� DGHTXDWH� GHILQLWLRQ� RI

FDUHJLYHU�� � )RXUWK�� DSSHOODQW� FRQWHQGV� WKH� &RPPRQZHDOWK� FRPPLWWHG

SURVHFXWRULDO� PLVFRQGXFW� E\� ���� TXHVWLRQLQJ� ZLWQHVVHV� VR� DV� WR� HOLFLW

UHVSRQVHV� UHJDUGLQJ� DSSHOODQW¶V� GUXJ� XVH�� ���� DVNLQJ� TXHVWLRQV� UHJDUGLQJ

DSSHOODQW¶V� FKLOGUHQ� DQG� WKHLU� OLYLQJ� FRQGLWLRQV� DQG� ���� LPSO\LQJ� WKDW

DSSHOODQW�KDG�OLHG�ZKHQ�KH�FKRVH�QRW�WR�WHVWLI\���)LIWK��DSSHOODQW�DUJXHV�WKDW

WKH�SURVHFXWLRQ�YLRODWHG�KLV�ULJKWV�XQGHU�WKH�HTXDO�SURWHFWLRQ�FODXVH�RI� WKH

)RXUWHHQWK�$PHQGPHQW�E\�VWULNLQJ�SRWHQWLDO� MXURUV�EDVHG�RQ� UDFH�� �)LQDOO\�

DSSHOODQW� FODLPV� DIWHU�GLVFRYHUHG� HYLGHQFH� LQ� WKH� IRUP� RI� DOLEL� WHVWLPRQ\

UHTXLUHV�WKDW�D�QHZ�WULDO�EH�KHOG�

2Q�6XQGD\�� -XQH����� ������ DW� DSSUR[LPDWHO\������S�P��� SDUDPHGLFV

UHVSRQGHG�WR�D�����FDOO�GLUHFWLQJ�WKHP�WR�DQ�HPHUJHQF\�DW�5HDU�����6KDG\

/DQH��8QLRQWRZQ��)D\HWWH�&RXQW\��3HQQV\OYDQLD���8SRQ�DUULYLQJ�DW�WKH�KRXVH�

WKH�SDUDPHGLFV�IRXQG�D�JURXS�RI�SHRSOH�FOXVWHUHG�DURXQG�WKH�ERG\�RI�D�GHDG

LQIDQW��ZKR�ZDV�O\LQJ�RQ�KHU�EDFN�LQ�WKH�PLGGOH�RI�WKH�GRZQVWDLUV�OLYLQJ�URRP

IORRU���5LJRU�PRUWLV�DOUHDG\�KDG�VHW�LQ��DQG�ZLWQHVVHV�GHVFULEHG�WKH�ERG\�DV

IROORZV���³6KH�ZDV�H[WUHPHO\�SDOH���$URXQG�KHU�H\HV�WKHUH�ZDV�D�FUXVW\�OLNH

PDWHULDO�� � +HU� OLSV� ZHUH� DOO� GU\�� � +HU� IDFH�� WKH� VNLQ� RQ� KHU� IDFH� ZDV� DOO

VXQNHQ�LQ�´���1�7������������DW�����

$W� WKH� WLPH�� DSSHOODQW� DQG� KLV� FKLOGUHQ� UHVLGHG� LQ� WKH� KRXVH� ZLWK

DSSHOODQW¶V�JLUOIULHQG�DQG�KHU�FKLOGUHQ��LQFOXGLQJ�WKH�LQIDQW���+RZHYHU��VRFLDO



-��6��������

�����

ZRUNHUV� IRXQG� QR� EDE\� IRUPXOD� DQG� OLWWOH� RU� QR� EDE\� IRRG� LQ� WKH� KRXVH�

8SRQ�LQYHVWLJDWLRQ��SROLFH�HVWDEOLVKHG�WKDW�WKH�LQIDQW�ZDV�NHSW�LQ�DQ�XSVWDLUV

EHGURRP��ZKLFK�ZDV�H[WUHPHO\�KRW�DQG�VPHOOHG�RI�XULQH�DQG�GHIHFDWLRQ���2Q

WKH� IORRU� RI� WKH� URRP�� SROLFH� IRXQG� GLUW\� GLDSHUV�� DQG� LQ� WKH� FRUQHU�� WKH\

GLVFRYHUHG� D� EDE\� FULE��ZKLFK� FRQWDLQHG� VWXIIHG� DQLPDOV� DQG� D� ERWWOH� WKDW

ZDV�GLUW\�DQG�KDG�PLON�FDNHG�DORQJ�WKH�ERWWRP�

2Q�-XO\����������DQ�DXWRSV\�UHYHDOHG�WKDW�WKH�LQIDQW��-HVVLFD�0��3LSHU�

KDG�GLHG�IURP�D�FRPELQDWLRQ�RI�GHK\GUDWLRQ��PDOQXWULWLRQ�DQG�K\SHUWKHUPLD�

7KH� SDWKRORJLVW� SHUIRUPLQJ� WKH� DXWRSV\� GHVFULEHG� D� PDUNHGO\� GHK\GUDWHG

DQG�XQGHUQRXULVKHG�ZKLWH�IHPDOH�LQIDQW�FODG�LQ�DQ�H[WHQVLYHO\�VRLOHG�GLDSHU�

+H�IRXQG�QR�XQGLDJQRVHG�SUREOHPV�DIIHFWLQJ�WKH�JURZWK�RI�WKH�FKLOG���,Q�KLV

RSLQLRQ��WKH�FKLOG�KDG�JRQH�ZLWKRXW�DQ\WKLQJ�WR�HDW�RU�GULQN�IRU�DW�OHDVW����WR

���KRXUV�

$P\� 6XOOLYDQ�� WKH� DSSHOODQW¶V� JLUOIULHQG� DQG� WKH� YLFWLP¶V� PRWKHU�

WHVWLILHG�WKDW�VKH�ZDV�QHLWKHU�SK\VLFDOO\��ILQDQFLDOO\�QRU�PHQWDOO\�DEOH�WR�FDUH

IRU�KHU�GDXJKWHU���2Q�VHYHUDO�RFFDVLRQV��VKH�KDG�OHIW�WKH�LQIDQW�ZLWK�IULHQGV

RU�UHODWLYHV���$SSHOODQW��KRZHYHU��WROG�6XOOLYDQ�WR�UHWULHYH�WKH�EDE\�EHFDXVH

KH�ZDQWHG� WR� LQFUHDVH� KHU� 3XEOLF� $VVLVWDQFH� EHQHILWV� DQG� EHFDXVH� KH� ZDV

DIUDLG�SHRSOH�ZRXOG�FDOO�&KLOGUHQ�DQG�<RXWK�6HUYLFHV��1�7������������DW�����

�������2Q�-XQH�����������6XOOLYDQ¶V�PRWKHU�FDPH�WR�WKH�KRXVH�WR�WDNH�WKH

FKLOGUHQ� DZD\� IRU� D� IHZ� KRXUV�� � +RZHYHU�� DSSHOODQW� GLG� QRW� OLNH� 6XOOLYDQ¶V

IDPLO\� DQG� SHUPLWWHG� 6XOOLYDQ¶V� PRWKHU� WR� WDNH� WKH� EDE\� ³RQO\� RQ� WKH
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FRQGLWLRQ� WKDW� VKH� GRHV� QRW� WDNH� KHU� WR� &KLOGUHQ� DQG� <RXWK� 6HUYLFHV�� WKH

KRVSLWDO�RU�KHU�VLVWHU¶V�KRPH��HYHQ�LI�G\LQJ�´���7ULDO�&RXUW�2SLQLRQ��:DJQHU�

-�����������DW����

6XOOLYDQ� WHVWLILHG� WKDW� DSSHOODQW� ³FRQWUROOHG� HYHU\WKLQJ� LQ� KHU� OLIH�

LQFOXGLQJ� UDLVLQJ� WKH� FKLOGUHQ��ZKHUH� WR� JR�� DQG�ZKDW� WR�ZHDU�´� � ,G�� � 6KH

JDYH�DSSHOODQW�KHU�3XEOLF�$VVLVWDQFH�FKHFNV�DQG�IRRG�VWDPSV��DQG�DSSHOODQW

ZRXOG�SD\�IRU�IRRG�ZKHQ�WKH\�ZHQW�VKRSSLQJ���:KHQHYHU�6XOOLYDQ�ZDV�DZD\�

DSSHOODQW� ZRXOG� ZDWFK� WKH� EDE\�� DQG� WKH\� ERWK� KDG� FKDQJHG� WKH� EDE\¶V

GLDSHUV�DQG�IHG�KHU�

'XULQJ� WKH� VXPPHU� RI� ������ 6XOOLYDQ� GUDQN� KHDYLO\� DQG� XVHG� FUDFN

FRFDLQH�� � 2Q� WKH� )ULGD\� DQG� 6DWXUGD\� SULRU� WR� KHU� EDE\¶V� GHDWK�� 6XOOLYDQ

VWD\HG�RXW�DOO�QLJKW�GULQNLQJ��ZKLOH�DSSHOODQW�UHPDLQHG�LQ�WKH�KRXVH�ZLWK�WKH

FKLOGUHQ��1�7������������DW��������� �2Q�6XQGD\�PRUQLQJ��6XOOLYDQ� UHWXUQHG

KRPH�DQG�DVNHG�DSSHOODQW�DERXW�WKH�EDE\���$SSHOODQW�UHSOLHG�WKDW�KH�KDG�IHG

WKH�EDE\��DQG�VKH�ZDV�ILQH��,G��DW�������6XOOLYDQ�WKHQ�WRRN�D�QDS�DQG�GLG�QRW

ZDNH�XS�XQWLO������S�P���,G��DW��������$W�DSSUR[LPDWHO\������S�P���6XOOLYDQ

FKHFNHG�RQ�WKH�EDE\�DQG�IRXQG�WKDW�VKH�ZDV�GHDG�

����������������������������������
�
� $OWKRXJK� 6XOOLYDQ� WHVWLILHG� WKDW� VKH� VOHSW� XQWLO� ����� S�P��� &KDUOHV
+HQGHUVRQ� WHVWLILHG� WKDW� KH� KDG� D� FRRNRXW� LQ� KLV� EDFN\DUG� DQG� REVHUYHG
6XOOLYDQ� VLWWLQJ� RQ�KHU� GRRUVWHS� LQ� WKH�PRUQLQJ� DQG� GXULQJ� WKH� GD\� �1�7��
����������DW�����
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2Q� 2FWREHU� ���� ������ DSSHOODQW� ZDV� DUUHVWHG� DQG� FKDUJHG� LQ

FRQQHFWLRQ�ZLWK�WKH�GHDWK�RI�-HVVLFD�3LSHU���7KHUHDIWHU��DSSHOODQW�UHTXHVWHG

D�VHULHV�RI�FRQWLQXDQFHV�LQ�ZKLFK�KH�FRQGXFWHG�SUH�WULDO�GLVFRYHU\���+H�DOVR

UHTXHVWHG�DQG�ZDV�JUDQWHG�UHDVRQDEOH�IHHV�IRU�WKH�DSSRLQWPHQW�RI�D�SULYDWH

LQYHVWLJDWRU�DQG�DQ�H[SHUW�PHGLFDO�ZLWQHVV���2Q�2FWREHU����������DSSHOODQW¶V

FDVH� ILQDOO\�ZHQW� WR� WULDO�� � 7KH� MXU\� VXEVHTXHQWO\� IRXQG�KLP�JXLOW\� RI� WKLUG

GHJUHH� PXUGHU� DQG� HQGDQJHULQJ� WKH� ZHOIDUH� RI� D� FKLOG�� � 2Q� 2FWREHU� ���

������ DSSHOODQW�ZDV� VHQWHQFHG� WR���� WR� ����PRQWKV¶� LQFDUFHUDWLRQ� IRU� KLV

FRQYLFWLRQ�RI�PXUGHU�RI�WKH�WKLUG�GHJUHH�� �+H� UHFHLYHG�QR� IXUWKHU�VHQWHQFH

IRU�WKH�FULPH�RI�HQGDQJHULQJ�WKH�ZHOIDUH�RI�D�FKLOG���)ROORZLQJ�WKH�GHQLDO�RI

KLV�SRVW�VHQWHQFH�PRWLRQV��DSSHOODQW�ILOHG�QRWLFH�RI�WKLV�DSSHDO�

2Q�DSSHDO��DSSHOODQW�ILUVW�FODLPV�WKH�MXU\¶V�YHUGLFW�ZDV�QRW�VXSSRUWHG

E\� VXIILFLHQW� HYLGHQFH� DQG�RU� ZDV� DJDLQVW� WKH� ZHLJKW� RI� WKH� HYLGHQFH

EHFDXVH�DSSHOODQW�GLG�QRW�KDYH�D�OHJDO�GXW\�RI�FDUH�WRZDUGV�WKH�LQIDQW�DQG

EHFDXVH� WKH� HYLGHQFH� VKRZHG� WKDW� DSSHOODQW� GLG� QRW� KDYH� FXVWRG\� RI� WKH

FKLOG���:KHQ�UHYLHZLQJ�D�VXIILFLHQF\�RI�WKH�HYLGHQFH�FODLP��WKLV�&RXUW�³PXVW

GHWHUPLQH� ZKHWKHU� WKH� HYLGHQFH� ZDV� VXIILFLHQW� WR� HVWDEOLVK� WKDW� WKH

IDFWILQGHU�FRXOG�KDYH�UHDVRQDEO\�GHWHUPLQHG�WKDW�DOO�RI�WKH�HOHPHQWV�RI�WKH

RIIHQVHV� ZHUH� SURYHQ� EH\RQG� D� UHDVRQDEOH� GRXEW�´� � &RPPRQZHDOWK� Y�

0LFKDHO������3D����������������$��G���������������������$OO�WKH�HYLGHQFH

PXVW� EH� YLHZHG� LQ� WKH� OLJKW�PRVW� IDYRUDEOH� WR� WKH� &RPPRQZHDOWK� DV� WKH

YHUGLFW�ZLQQHU�� �&RPPRQZHDOWK�Y��+DUULV�� �������3D�� ��������������������$��G
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������������������³8QOLNH�WKH�FKDOOHQJH�RI�OHJDO�VXIILFLHQF\�RI�WKH�HYLGHQFH�

WKH� FRPSODLQW� WKDW� WKH� YHUGLFW� ZDV� DJDLQVW� WKH� ZHLJKW� RI� WKH� HYLGHQFH

UHTXLUHV� DQ� DVVHVVPHQW� RI� WKH� FUHGLELOLW\� RI� WKH� WHVWLPRQ\� RIIHUHG� E\� WKH

&RPPRQZHDOWK�´� � &RPPRQZHDOWK� Y�� 7DSSHU�� ���� $��G� ����� ���� �3D�

6XSHU���������TXRWLQJ�&RPPRQZHDOWK�Y��%URZQ������3D���������������

$��G���������������������$�ZHLJKW�RI�WKH�HYLGHQFH�FODLP�ZLOO�RQO\�UHVXOW�LQ

WKH� WULDO� FRXUW¶V� UHYHUVDO� LI� WKH� ORZHU� FRXUW¶V� YHUGLFW� ³LV� VR� FRQWUDU\� WR� WKH

HYLGHQFH� DV� WR� VKRFN� RQH¶V� VHQVH� RI� MXVWLFH�´� � &RPPRQZHDOWK� Y�

6LPPRQV������3D����������������$��G�����������������

,QLWLDOO\�� ZH� QRWH� WKDW� FULPLQDO� OLDELOLW\� PD\� EH� EDVHG� RQ� HLWKHU� DQ

DIILUPDWLYH�DFW�RU�D�IDLOXUH�WR�SHUIRUP�D�GXW\�LPSRVHG�E\�ODZ������3D�&�6�$�

������� 5HTXLUHPHQW� RI� YROXQWDU\� DFW�� � )XUWKHUPRUH�� WKH� IDLOXUH� WR� DFW

PD\�FRQVWLWXWH�WKH�EUHDFK�RI�D�OHJDO�GXW\�����ZKHUH�H[SUHVVO\�SURYLGHG�E\

VWDWXWH������ZKHUH�RQH�VWDQGV�LQ�D�FHUWDLQ�VWDWXV�UHODWLRQVKLS�WR�DQRWKHU�����

ZKHUH�RQH�KDV�DVVXPHG�D�FRQWUDFWXDO�GXW\�WR�FDUH�IRU�DQRWKHU��RU�����ZKHUH

RQH� KDV� YROXQWDULO\� DVVXPHG� WKH� FDUH� RI� DQRWKHU� DQG� VR� VHFOXGHG� WKH

KHOSOHVV�SHUVRQ�DV�WR�SUHYHQW�RWKHUV�IURP�UHQGHULQJ�DLG���&RPPRQZHDOWK

Y��3HVWLQLNDV������$��G�������������3D��6XSHU�������� �HQ�EDQF��� � ,Q� WKH

FDVH�RI�D�SDUHQW�DQG�FKLOG��WKLV�&RXUW�UHSHDWHGO\�KDV�VWDWHG�WKDW�³>D@�SDUHQW

KDV� WKH� OHJDO� GXW\� WR� SURWHFW� KHU� FKLOG�� DQG� WKH� GLVFKDUJH� RI� WKLV� GXW\

UHTXLUHV�DIILUPDWLYH�SHUIRUPDQFH�´��&RPPRQZHDOWK�Y��+RZDUG������$��G

����������3D��6XSHU���������VHH�DOVR�&RPPRQZHDOWK�Y��1L[RQ�������3$
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/(;,6� ����� �ILOHG� 6HSWHPEHU� ���� ������� &RPPRQZHDOWK� Y�� 0LOOHU�� ���

$��G� ���� �3D�� 6XSHU�� ������� &RPPRQZHDOWK� Y�� 6PLWK�� ���� $��G� ����

�3D��6XSHU��������

$SSHOODQW� FODLPV� WKH� GXW\� WR� DFW� LV� OLPLWHG� WR� QDWXUDO� DQG� DGRSWLYH

SDUHQWV�� � :H� GLVDJUHH�� � ,Q� WKLV� DJH� ZKHUH� FKLOGUHQ� UHVLGH� LQ� LQFUHDVLQJO\

FRPSOH[�IDPLO\�VLWXDWLRQV��ZH�IDLO�WR�XQGHUVWDQG�ZK\�FULPLQDO�OLDELOLW\�VKRXOG

EH� VWULFWO\� OLPLWHG� WR� ELRORJLFDO� RU� DGRSWLYH� SDUHQWV�� ,Q� WKH� LQVWDQW� FDVH�

DSSHOODQW�UHVLGHG�ZLWK�WKH�YLFWLP�DQG�KHU�PRWKHU��H[HUFLVHG�D�JUHDW�GHDO�RI

FRQWURO� RYHU� WKH�PRWKHU�� DQG� YROXQWDULO\� DVVXPHG� SDUHQWDO� UHVSRQVLELOLWLHV

ZLWK�UHJDUG�WR�WKH�FKLOG���:H�WKHUHIRUH�KROG�WKDW�ZKHQHYHU�D�SHUVRQ�LV�SODFHG

LQ�FRQWURO�DQG�VXSHUYLVLRQ�RI�D�FKLOG��WKDW�SHUVRQ�KDV�DVVXPHG�VXFK�D�VWDWXV

UHODWLRQVKLS�WR�WKH�FKLOG�VR�DV�WR�LPSRVH�D�GXW\�WR�DFW�

:H� ILQG� VXSSRUW� IRU� WKLV� KROGLQJ� IURP�ERWK� WKH� FLYLO� ODZ�DQG� FULPLQDO

VWDWXWHV� RI� WKLV� &RPPRQZHDOWK�� � ,Q� WKH� FLYLO� FRQWH[W�� WKH� H[LVWHQFH� RI� D

VSHFLDO�UHODWLRQVKLS�QHJDWHV�WKH�JHQHUDO�SULQFLSOH�WKDW�RQH�KDV�QR�GXW\�WR�DFW

VR�DV�WR�SURWHFW�RWKHUV���7�$��Y��$OOHQ������$��G�����������3D��6XSHU�������

�HQ� EDQF��� � &HUWDLQO\�� DSSHOODQW�PD\� EH� VDLG� WR� KDYH� SRVVHVVHG� D� VSHFLDO

UHODWLRQVKLS�WR�WKH�FKLOG�LQ�TXHVWLRQ���$GGLWLRQDOO\��DSSHOODQW�ZDV�FRQYLFWHG�RI

HQGDQJHULQJ�WKH�ZHOIDUH�RI�D�FKLOG���6HH����3D�&�6�$����������(QGDQJHULQJ

ZHOIDUH� RI� FKLOGUHQ�� � 6HFWLRQ� ����� H[SUHVVO\� SURYLGHV� WKDW� ³>D@� SDUHQW�

JXDUGLDQ�� RU� RWKHU� SHUVRQ� VXSHUYLVLQJ� WKH�ZHOIDUH� RI� D� FKLOG´�PD\� EH� KHOG

FULPLQDOO\�OLDEOH� IRU�HQGDQJHULQJ�WKH�ZHOIDUH�RI�D�FKLOG�� ��(PSKDVLV�DGGHG��
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)LQDOO\�� WKH� 3HQQV\OYDQLD�6XSUHPH�&RXUW� KDV� LQWHUSUHWHG� WKH� WHUP� ³SHUVRQ

UHVSRQVLEOH� IRU� WKH� FKLOG¶V�ZHOIDUH´� WR� LQFOXGH� VXFK�SHUVRQV� DV� EDE\�VLWWHUV

DQG�RWKHUV�ZKR�KDYH�SHUPDQHQW�RU�WHPSRUDU\�FXVWRG\�DQG�FRQWURO�RI�D�FKLOG�

&RPPRQZHDOWK� Y�� *HUVWQHU�� ���� 3D�� ����� ���� $��G� ���� �������

LQWHUSUHWLQJ����3D�&�6�$����������7ROOLQJ�RI�VWDWXWH�����

$W� WULDO�� WKH�FRXUW�GHILQHG�DSSHOODQW¶V�GXW\� WR�DFW�E\� UHIHUHQFH� WR� WKH

&KLOG�3URWHFWLYH�6HUYLFHV�/DZ��ZKLFK�SURYLGHV�WKDW�D�³SHUVRQ�UHVSRQVLEOH�IRU

WKH� FKLOG¶V� ZHOIDUH´� LQFOXGHV� ³>D@� SHUVRQ� ZKR� SURYLGHV� SHUPDQHQW� RU

WHPSRUDU\�FDUH��VXSHUYLVLRQ��«�RU�FRQWURO�RI�D�FKLOG�LQ�OLHX�RI�SDUHQWDO�FDUH�

VXSHUYLVLRQ� DQG� FRQWURO�´� � �1�7��� ���������� DW� ���� ��� 3D�&�6�$�� �������

'HILQLWLRQV���D��*HQHUDO�UXOH����7KH�DERYH�LQVWUXFWLRQ�DFFXUDWHO\�VWDWHG�WKH

ODZ� RI� WKLV� &RPPRQZHDOWK� WR� WKH� MXU\�� DQG� WKH� SURVHFXWLRQ� SUHVHQWHG

VXIILFLHQW� HYLGHQFH� WR� VXSSRUW� WKH� MXU\¶V� LPSOLFLW� ILQGLQJ� WKDW� DSSHOODQW

SURYLGHG�FRQWURO�DQG�VXSHUYLVLRQ�RI�WKH�FKLOG��ZKLOH�WKH�LQIDQW¶V�PRWKHU�ZDV

RWKHUZLVH�RFFXSLHG�� � ,Q� DGGLWLRQ�� WKH� MXU\¶V� YHUGLFW�ZDV� FOHDUO\�QRW� DJDLQVW

WKH�ZHLJKW�RI�WKH�HYLGHQFH�

$SSHOODQW�DUJXHV�WKDW�KH�FRXOG�QRW�EH�FRQVLGHUHG�WR�KDYH�KDG�FXVWRG\

DQG�FRQWURO�RYHU�WKH�FKLOG�EHFDXVH�WKH�FKLOG¶V�PRWKHU�ZDV�LQ�WKH�KRXVH�DQG

WDNLQJ�D�QDS�DW�WKH�WLPH�RI�WKH�LQIDQW¶V�GHDWK�� �+RZHYHU�� WKH�IDFW�WKDW� WKH

LQIDQW¶V�PRWKHU�ZDV�SK\VLFDOO\�SUHVHQW�DW�WKH�PRPHQW�RI�GHDWK�LV�LUUHOHYDQW�

7KH�SDWKRORJLVW�ZKR�SHUIRUPHG�WKH�DXWRSV\�VWDWHG�WKDW�WKH�FKLOG�KDG�QRW�KDG

DQ\�IRRG�RU�IOXLGV�IRU�EHWZHHQ����DQG����KRXUV���'XULQJ�WKH�YDVW�PDMRULW\�RI
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WKLV�WLPH��DSSHOODQW�ZDV�WKH�RQO\�DGXOW�ZKR�FRXOG�FDUH�IRU�WKH�G\LQJ�LQIDQW�

DQG�DV�SUHYLRXVO\�VWDWHG��KH�KDG�D�GXW\�WR�GR�VR�� �0RUHRYHU��DSSHOODQW�GLG

PRUH� WKDQ�PHUHO\� QHJOHFW� WKH� EDE\�� �:KHQ� 6XOOLYDQ� DUULYHG� KRPH� RQ� WKH

PRUQLQJ� SULRU� WR� WKH� FKLOG¶V� GHDWK�� DSSHOODQW� DFWLYHO\� GHFHLYHG� KHU� DERXW

IHHGLQJ�WKH�EDE\�DQG�DERXW�WKH�EDE\¶V�FRQGLWLRQ�DW�WKH�WLPH�

$SSHOODQW¶V� VHFRQG� FRQWHQWLRQ� LV� WKDW� WKH� &RPPRQZHDOWK� IDLOHG� WR

SURYH�WKDW�KH�SRVVHVVHG�WKH�LQWHQW�UHTXLUHG�IRU�D�FRQYLFWLRQ�RI�PXUGHU�RI�WKH

WKLUG�GHJUHH���³>7@KLUG�GHJUHH�PXUGHU�LV�D�NLOOLQJ�GRQH�ZLWK�OHJDO�PDOLFH�EXW

ZLWKRXW� WKH� VSHFLILF� LQWHQW� WR� NLOO� UHTXLUHG� LQ� ILUVW�GHJUHH� PXUGHU�´

&RPPRQZHDOWK�Y��%DVNHUYLOOH������$��G���������������3D��6XSHU��������

³0DOLFH� FRQVLVWV� RI� D�ZLFNHGQHVV� RI� GLVSRVLWLRQ�� KDUGQHVV� RI� KHDUW�� FUXHOW\�

UHFNOHVVQHVV�RI�FRQVHTXHQFHV��DQG�D�PLQG�UHJDUGOHVV�RI�VRFLDO�GXW\�´��0LOOHU�

����$��G�DW�������0DOLFH�H[LVWV�³ZKHUH�WKH�SULQFLSDO�DFWV�LQ�JURVV�GHYLDWLRQ

IURP�WKH�VWDQGDUG�RI� UHDVRQDEOH�FDUH�� IDLOLQJ� WR� SHUFHLYH� WKDW� VXFK�DFWLRQV

PLJKW� FUHDWH� D� VXEVWDQWLDO� DQG�XQMXVWLILDEOH� ULVN� RI� GHDWK� RU� VHULRXV� ERGLO\

LQMXU\�´��&RPPRQZHDOWK�Y��<DQRII������$��G�����������3D��6XSHU��������

0DOLFH�PD\�DOVR�H[LVW�ZKHUH�WKH�RPLVVLRQ�RU�IDLOXUH�WR�SHUIRUP�D�OHJDO�GXW\

ZDV�ZLOOIXO�DQG�ZLOO�SUREDEO\�UHVXOW�LQ�WKH�GHDWK�RI�WKH�YLFWLP���3HVWLQLNDV�

����$��G�DW������

$SSDUHQWO\�� DSSHOODQW� FODLPV� WKH� UHFRUG� VLPSO\� VKRZV� WKDW� KH

QHJOHFWHG�WR�FDUH�IRU�WKH�LQIDQW���:H�GLVDJUHH���$SSHOODQW�REYLRXVO\�NQHZ�WKH

LQIDQW¶V�PRWKHU�KDG�QRW�EHHQ�DW� WKH�KRPH�IRU�DQ�H[WHQGHG�SHULRG�RI�WLPH�
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&RQVHTXHQWO\�� KH� HLWKHU� NQHZ� RU� UHFNOHVVO\� GLVUHJDUGHG� WKH� IDFW� WKDW� WKH

FKLOG�KDG� QRW� FRQVXPHG� DQ\� IRRG� RU� IOXLGV� IRU� EHWZHHQ� ��� DQG� ��� KRXUV�

'HVSLWH�KLV�DZDUHQHVV�RI�WKHVH�IDFWV��DSSHOODQW�QHYHU�ERWKHUHG�WR�FKHFN�RQ

WKH�EDE\���+H�OHIW�WKH�LQIDQW�LQ�DQ�H[WUHPHO\�KRW�URRP�IRU�D�SURORQJHG�SHULRG

RI� WLPH��ZLWKRXW� IHHGLQJ� LW� RU� ERWKHULQJ� WR� FKDQJH� LWV� GLDSHU�� � &OHDUO\�� WKH

UHFRUG�VXSSRUWV�WKH�MXU\¶V�ILQGLQJ�WKDW�DSSHOODQW�DFWHG�ZLWK�PDOLFH�

$SSHOODQW� QH[W� DUJXHV� WKH� YHUGLFW� ZDV� DJDLQVW� WKH� ODZ� EHFDXVH� WKH

GHILQLWLRQ�RI� FDUHJLYHU� XVHG�E\� WKH� WULDO� FRXUW�ZDV�XQFRQVWLWXWLRQDOO\� YDJXH

DQG� EHFDXVH� QHLWKHU� WKH� &ULPHV� &RGH� QRU� DQ\� RWKHU� VWDWXWH� FRQWDLQV� DQ

DGHTXDWH�GHILQLWLRQ�RI�FDUHJLYHU��7KH�3HQQV\OYDQLD�6XSUHPH�&RXUW��KRZHYHU�

KDV� VSHFLILFDOO\� DGGUHVVHG� WKH� PHDQLQJ� RI� D� ³SHUVRQ� UHVSRQVLEOH� IRU� WKH

FKLOG¶V�ZHOIDUH�´��*HUVWQHU������3D��DW����������$��G�DW�������0RUHRYHU��WKH

&RXUW� SUHYLRXVO\� HYDOXDWHG� FULPLQDO� VWDWXWHV� WKDW� DSSO\� WR� SHUVRQV

VXSHUYLVLQJ� WKH� ZHOIDUH� RI� D� FKLOG�� DQG� IRXQG� WKHVH� VWDWXWHV� ZHUH� QRW

XQFRQVWLWXWLRQDOO\�YDJXH���6HH�&RPPRQZHDOWK�Y��0DFN������3D����������

$��G�������������HYDOXDWLQJ����3D�&�6�$����������(QGDQJHULQJ�ZHOIDUH�RI

FKLOGUHQ���,Q�WKLV�FDVH��WKH�WULDO�FRXUW�JDYH�LQVWUXFWLRQV�EDVHG�RQ�VWDWXWRU\

ODQJXDJH�� ZKLFK� LV� YHU\� VLPLODU� WR� WKDW� SUHYLRXVO\� DSSURYHG� E\� WKH

3HQQV\OYDQLD� 6XSUHPH� &RXUW�� � )XUWKHUPRUH�� VXFK� ODQJXDJH� PD\� EH� JLYHQ

FRQWHQW�E\�UHIHUHQFH�WR�WKH�FRPPRQ�VHQVH�RI�WKH�FRPPXQLW\�DQG�WKH�VHQVH

RI�GHFHQF\�ZKLFK�PRVW�SHRSOH�SRVVHVV���,G��DW����������$��G�DW�������$V�D

UHVXOW��DSSHOODQW¶V�DUJXPHQW�LV�ZLWKRXW�PHULW�



-��6��������

������

$SSHOODQW¶V� IRXUWK� DUJXPHQW� LV� WKDW� WKH� &RPPRQZHDOWK� FRPPLWWHG

SURVHFXWRULDO�PLVFRQGXFW�LQ�D�QXPEHU�RI�ZD\V���:KHQ�D�WULDO�FRXUW�GHQLHV�DQ

DSSHOODQW¶V� PRWLRQ� IRU� D� QHZ� WULDO� RQ� WKH� EDVLV� RI� DOOHJHG� SURVHFXWRULDO

PLVFRQGXFW��WKLV�&RXUW�ZLOO� UHYLHZ� WKH� WULDO� FRXUW¶V�GHFLVLRQ� IRU�DQ�DEXVH�RI

GLVFUHWLRQ�� �&RPPRQZHDOWK�Y��*HDVH�� ���� 3D�� ����� ����� ���� $��G� ����

�������������$GGLWLRQDOO\��³D�GHIHQGDQW�LV�QRW�HQWLWOHG�WR�UHOLHI�«�XQOHVV�WKH

µXQDYRLGDEOH� HIIHFW¶� RI� WKH� SURVHFXWRU¶V� FRPPHQWV� RU� DFWLRQV� µLV� WR

³SUHMXGLFH´�WKH�MXU\�VR�WKDW�D�WUXH�YHUGLFW� FDQQRW�EH� UHQGHUHG�EHFDXVH� WKH

H[LVWHQFH�RI�ELDV�DQG�KRVWLOLW\�PDNHV�LW�LPSRVVLEOH�WR�ZHLJK�WKH�HYLGHQFH�LQ�D

QHXWUDO�PDQQHU�¶´��&RPPRQZHDOWK�Y��+LOO������3D��������������������$��G

�����������������TXRWLQJ�&RPPRQZHDOWK�Y��%DNHU������3D���������������

$��G�����������������

$SSHOODQW¶V� ILUVW� FODLP� RI� SURVHFXWRULDO� PLVFRQGXFW� LV� WKDW� WKH

SURVHFXWRU� LPSURSHUO\� TXHVWLRQHG� ZLWQHVVHV� VR� DV� WR� HOLFLW� UHVSRQVHV

UHJDUGLQJ� DSSHOODQW¶V� GUXJ�XVH�� � 7KURXJKRXW� WKH� WULDO�� ERWK� WKH� SURVHFXWRU

DQG� GHIHQVH� FRXQVHO� PDGH� UHSHDWHG� UHIHUHQFHV� WR� 6XOOLYDQ¶V� XVH� RI� FUDFN

FRFDLQH���2Q�WZR�RFFDVLRQV��6XOOLYDQ�LQGLFDWHG�WKDW�DSSHOODQW�ERXJKW�DQG�RU

VXSSOLHG� FUDFN� FRFDLQH� �1�7��� ��������� DW� ��� ����� � $SSHOODQW� FODLPV� WKHVH

UHIHUHQFHV�ZDUUDQW�D�QHZ�WULDO���:H�GLVDJUHH�

:H�ILQG�WKDW�DQ\�UHIHUHQFHV�WR�GUXJ�XVH�GLG�QRW�XQDYRLGDEO\�SUHMXGLFH

WKH�MXU\�DQG�RU�GHSULYH�DSSHOODQW�RI�D�IDLU�WULDO���)LUVW��WKH�UHIHUHQFHV�WR�KLV

GUXJ�XVH�ZHUH�EULHI�DQG�RYHUVKDGRZHG�E\�GLVFXVVLRQV�DERXW�6XOOLYDQ¶V�RZQ
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GUXJ� XVH�� � 6HFRQG�� GHIHQVH� FRXQVHO� UHOLHG� RQ� 6XOOLYDQ¶V� GUXJ� XVH� WR

XQGHUPLQH�KHU� FUHGLELOLW\� DQG� WR� VKRZ� WKDW� VKH�ZDV� VROHO\� DW� IDXOW� IRU� WKH

LQIDQW¶V� GHDWK�� � 7KLUG�� 6XOOLYDQ� DQG� DSSHOODQW¶V� GUXJ� XVH� DFWXDOO\� KHOSHG

H[SODLQ�WR�VRPH�H[WHQW�ZK\�HYHQWV�RFFXUUHG�DV�WKH\�GLG�� �)LQDOO\�� WKH� WULDO

FRXUW�VSHFLILFDOO\�LQVWUXFWHG�WKH�MXU\�WR�GLVUHJDUG�DQ\�UHIHUHQFH�WR�DSSHOODQW¶V

DOOHJHG�FULPLQDO�DFWLYLW\��1�7������������DW��������

$SSHOODQW� DOVR� DUJXHV� WKH� SURVHFXWRU� LPSURSHUO\� DVNHG� TXHVWLRQV

UHJDUGLQJ�DSSHOODQW¶V�FKLOGUHQ�DQG�WKHLU�OLYLQJ�FRQGLWLRQV���$IWHU�UHYLHZLQJ�WKH

UHFRUG��ZH�ILQG�WKDW�WKH�WULDO�FRXUW�DGHTXDWHO\�DGGUHVVHG�WKLV�LVVXH�ZKHQ�LW

VWDWHG�

,Q� WKH� SUHVHQW� FDVH�� WHVWLPRQ\� FRQFHUQLQJ� DOO
WKH� FKLOGUHQ� LQ� WKH� KRXVHKROG� ZDV� HOLFLWHG� E\� ERWK
SDUWLHV�� � 9DULRXV� ZLWQHVVHV� WHVWLILHG� WR� ZKHUH� WKH
FKLOGUHQ�VOHSW��DWH��DQG�SOD\HG��ZKDW�WKH�FKLOGUHQ�DWH
DQG�ZKR�IHG�WKHP��DQG�ZKR�ZDWFKHG�WKH�FKLOGUHQ�DW
GLIIHUHQW�WLPHV�� �7KH�&RXUW�OLPLWHG�WKH�WHVWLPRQ\�RQ
RWKHU� LQYHVWLJDWRU\� LQFLGHQWV� RI� &KLOGUHQ� DQG� <RXWK
6HUYLFHV� ZLWK� UHVSHFW� WR� WKH� RWKHU� FKLOGUHQ� LQ� WKH
KRXVHKROG����1�7����������DW������

+RZHYHU�� GXULQJ� WKH� GLUHFW� H[DPLQDWLRQ� RI
&RPPRQZHDOWK¶V�ZLWQHVV�� -DQLH�*DUOLFN�2UQGRUII�� DQ
LQWDNH�FDVHZRUNHU�DW�&KLOGUHQ�DQG�<RXWK�6HUYLFHV��D
UHIHUHQFH� ZDV� PDGH� WR� KHU� LQWHUYLHZ� ZLWK� WKH
GHIHQGDQW� EHFDXVH� RI� SULRU� FDVH� UHFRUGV�� � �1�7�� DW
������ � $Q\� FRQIXVLRQ� FUHDWHG� E\� WKLV� UHPDUN�
KRZHYHU�� ZDV� FXUHG� ZKHQ� WKH� &RXUW� FRUUHFWO\
LQVWUXFWHG�WKH�MXU\�WKDW�WKH�SUHVHQW�FDVH�EHIRUH�WKHP
GHDOV�ZLWK�RQO\�RQH�FKLOG����1�7��DW������

�7ULDO�&RXUW�2SLQLRQ��:DJQHU��-�����������DW�����



-��6��������

������

$SSHOODQW¶V�WKLUG�DQG�ILQDO�FODLP�RI�SURVHFXWRULDO�PLVFRQGXFW�LV�WKDW�WKH

SURVHFXWRU� DFWHG� LPSURSHUO\� E\� LPSO\LQJ� WKDW� DSSHOODQW� KDG� OLHG� DERXW� WKH

IDFWV�RI�WKH�FDVH�ZKHQ�LQ�IDFW�KH�FKRVH�QRW�WR�WHVWLI\�� �:H�EHOLHYH�WKH�WULDO

FRXUW�DGHTXDWHO\�DGGUHVVHG�DSSHOODQW¶V�DVVHUWLRQ�

7KH� &RPPRQZHDOWK¶V� FORVLQJ� DUJXLQJ� LQIHUUHG
WKDW�WKH�GHIHQGDQW�OLHG�LQ�KLV�VWDWHPHQW�WR�'HWHFWLYH
0DFKHVN\�WKDW�-HVVLFD�ZDV�GRZQVWDLUV�LQ�D�VZLQJ�WKH
HYHQLQJ� RI� -XQH� ���� ����� ZKLOH� KH� ZDV� SOD\LQJ
1LQWHQGR�ZLWK� WKH� FKLOGUHQ�� � 7KH� HYLGHQFH� UHYHDOHG
WKDW� -HVVLFD� GLHG� HDUOLHU� LQ� WKH� GD\� DQG� XSVWDLUV� LQ
KHU�FULE���7KH�&RXUW�LQIRUPHG�WKH�GHIHQGDQW�WKDW�WKH
&RPPRQZHDOWK� FRXOG� DUJXH� LQIHUHQFHV� WKDW� DURVH
RXW� RI� WKH� HYLGHQFH�ZKLFK�ZDV�SUHVHQWHG�� � �1�7�� DW
��������� DW� ����� �:H� ILQG� WKDW� WKH� &RPPRQZHDOWK
SURSHUO\�DUJXHG�WKH�LQIHUHQFH�WKDW�WKH�GHIHQGDQW�OLHG
DERXW�-HVVLFD�EHLQJ�LQ�WKH�VZLQJ�WKDW�HYHQLQJ�

�7ULDO�&RXUW�2SLQLRQ�DW�����

$SSHOODQW� DOVR� DUJXHV� WKH� SURVHFXWLRQ� YLRODWHG� KLV� ULJKWV� XQGHU� WKH

HTXDO�SURWHFWLRQ�FODXVH�E\�VWULNLQJ�SRWHQWLDO� MXURUV�EDVHG�RQ�UDFH���:H�ILQG

WKLV� FODLP� WR� EH� FRPSOHWHO\� ZLWKRXW� PHULW�� � 7KH� SURVHFXWRU� RQO\� VWUXFN� D

VLQJOH�EODFN�MXURU��DQG�ERWK�WKH�SURVHFXWRU�DQG�D�SROLFH�RIILFHU�REVHUYHG�WKDW

VKH� ZDV� VOHHSLQJ� GXULQJ� YRLU� GLUH� �1�7��� ��������� DW� ����� � 0RUHRYHU�� WKH

SURVHFXWRU�VWUXFN�D�ZKLWH�MXURU�IRU�WKH�YHU\�VDPH�UHDVRQ�

$SSHOODQW¶V�ILQDO�DUJXPHQW�RQ�DSSHDO�LV�WKDW�DIWHU�GLVFRYHUHG�HYLGHQFH

LQ�WKH�IRUP�RI�DOLEL�WHVWLPRQ\�UHTXLUHV�WKDW�D�QHZ�WULDO�EH�KHOG���6SHFLILFDOO\�

DSSHOODQW�FODLPV�(G�DQG�/LQGD�5H\QROGV�ZRXOG�³WHVWLI\�WKDW�RQ�WKH�ZHHNHQG

WKH� FKLOG� GLHG� WKDW� >DSSHOODQW@� ZDV� ZLWK� WKHP� IRU� PRVW� RI� WKDW� HQWLUH

ZHHNHQG´�DQG�WKDW�DSSHOODQW�WKHUHIRUH�³FRXOG�QRW�KDYH�EHHQ�DZDUH�RI�ZKDW
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ZDV� JRLQJ� RQ� LQ� >WKH� LQIDQW¶V@� OLIH�´� � �1�7��� ���������� DW� ����� � ,Q� RUGHU� WR

FRQVWLWXWH� DQ� DOLEL�� D� SLHFH� RI� HYLGHQFH� PXVW� UHQGHU� LW� LPSRVVLEOH� IRU� WKH

GHIHQGDQW�WR�KDYH�FRPPLWWHG�WKH�FULPH���&RPPRQZHDOWK�Y��.ROHQGD�����

3D����������������$��G���������������������)XUWKHUPRUH��DIWHU�GLVFRYHUHG

HYLGHQFH�ZLOO�RQO\�IRUP�WKH�EDVLV�IRU�D�QHZ�WULDO�LI�LW������KDV�EHHQ�GLVFRYHUHG

DIWHU�WKH�WULDO�DQG�FRXOG�QRW�KDYH�EHHQ�REWDLQHG�DW�RU�SULRU�WR�WKH�FRQFOXVLRQ

RI� WKH� WULDO� E\� WKH� H[HUFLVH� RI� UHDVRQDEOH� GLOLJHQFH�� ��� LV� QRW� PHUHO\

FRUURERUDWLYH� RU� FXPXODWLYH�� ��� ZLOO� QRW� EH� XVHG� VROHO\� WR� LPSHDFK� WKH

FUHGLELOLW\� RI� D� ZLWQHVV�� DQG� ��� LV� RI� VXFK� QDWXUH� DQG� FKDUDFWHU� WKDW� D

GLIIHUHQW�YHUGLFW�ZLOO�OLNHO\�UHVXOW�LI�D�QHZ�WULDO�LV�JUDQWHG���&RPPRQZHDOWK

Y�� 0F&UDFNHQ�� ���� 3D�� ����� ����� ���� $��G� ����� ���� �������� TXRWLQJ

&RPPRQZHDOWK�Y��:LOVRQ������3D����������������$��G�����������������

,Q�WKLV�FDVH��ZH�ILQG�DSSHOODQW¶V�FODLP�RI�DIWHU�GLVFRYHUHG�HYLGHQFH� LV

VLPSO\� QRW� FUHGLEOH�� � )LUVW�� WKH� 5H\QROGV¶� SURSRVHG� WHVWLPRQ\� LV� QRW� WUXO\

DIWHU�GLVFRYHUHG� HYLGHQFH� LQ� WKDW� DSSHOODQW� REYLRXVO\� NQHZ� DERXW� WKH

5H\QROGV�SULRU�WR�WULDO��$SSHOODQW�FODLPV�RQO\�WKDW�KH�FRXOG�QRW�ORFDWH�WKHP�

6HFRQG��³>L@W�VHHPV�LQFUHGLEOH�WKDW�>DSSHOODQW@�ZRXOG�QRW�KDYH�NQRZQ�RI�WKH

ORFDWLRQ� RI� WKHVH� WZR�DOOHJHG�DOLEL� ZLWQHVVHV�´� � �7ULDO� &RXUW� 2SLQLRQ� DW� ���

����� �$SSHOODQW�ZDV�QRW� SURVHFXWHG�XQWLO� DSSUR[LPDWHO\� RQH� \HDU� DQG� IRXU

PRQWKV�DIWHU�WKH�LQFLGHQW��DQG�DSSHOODQW�KDG�REWDLQHG�WKH�DSSRLQWPHQW�RI�D

����������������������������������
�
�$OWKRXJK�WKH�WULDO�FRXUW�GLG�QRW�KROG�DQ�HYLGHQWLDU\�KHDULQJ�RQ�DSSHOODQW¶V
FODLP��LW�GLG�SHUPLW�DSSHOODQW�WR�PDNH�D�FRPSOHWH�DQG�FRQFLVH�VXPPDU\�IRU
WKH�UHFRUG�
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SULYDWH� LQYHVWLJDWRU� VHYHUDO� PRQWKV� SULRU� WR� WULDO��� � )LQDOO\�� DOWKRXJK

DSSHOODQW�FODLPV�WR�KDYH�VSHQW�WKH�ZHHNHQG�ZLWK�WKH�5H\QROGV��KH�SUHYLRXVO\

ILOHG�D�QRWLFH�RI�DOLEL� LQ�ZKLFK�KH�FODLPHG�WR�KDYH� VSHQW� WKH�ZHHNHQG�ZLWK

7UDFH\�7D\ORU����5HFRUG������0RWLRQV�LQ�/LPLQH�DQG�1RWLFH�RI�$OLEL����������

-XGJPHQW�RI�VHQWHQFH�DIILUPHG�

����������������������������������
�
�:H�QRWH� WKDW�DSSHOODQW�QHYHU�KDG�D�VXESRHQD� LVVXHG�DQG�QHYHU�SURYLGHG
QRWLFH�WR�WKH�&RPPRQZHDOWK�RI�WKH�5H\QROGV¶�SURSRVHG�DOLEL�WHVWLPRQ\��1�7��
����������DW�������

�
�$GGLWLRQDOO\��-DQLH�*DUOLFN�2UQGRUII��D�FDVHZRUNHU�ZLWK�WKH�)D\HWWH�&RXQW\
&KLOGUHQ� DQG� <RXWK� 6HUYLFHV�� WHVWLILHG� WKDW� DSSHOODQW� WROG� KHU� WKDW� KH� KDG
VSHQW�PRVW�RI�WKH�GD\�LQ�TXHVWLRQ�DW�WKH�+HQGHUVRQV¶�KRXVH��1�7�����������
DW������


