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$SSHDO�IURP�WKH�-XGJPHQW�RI�6HQWHQFH�2FWREHU���������
,Q�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI�1RUWKXPEHUODQG�&RXQW\

&ULPLQDO�'LYLVLRQ��1R��&5�������

%HIRUH���+8'2&.��-���)25'�(//,277��-���DQG�&(5&21(��3�-�(�

23,1,21�%<�&(5&21(��3�-�(�� ),/('���1RYHPEHU���������

�� 7KLV�LV�DQ�DSSHDO�IURP�WKH�MXGJPHQW�RI�VHQWHQFH�HQWHUHG�E\�WKH�&RXUW

RI�&RPPRQ�3OHDV�RI�1RUWKXPEHUODQG�&RXQW\��3HQQV\OYDQLD���:H�DIILUP�

�� $SSHOODQW� HQWHUHG� D� SOHD� RI� JXLOW\� WR� 'ULYLQJ� 8QGHU� WKH� ,QIOXHQFH� RI

$OFRKRO� RU� &RQWUROOHG� 6XEVWDQFH� �³'8,´���� DQG� 'ULYLQJ� :KLOH� 2SHUDWLQJ

3ULYLOHJH� LV�6XVSHQGHG�RU�5HYRNHG��³'86´���� 7KH�7ULDO�&RXUW�H[SODLQHG� WKH

SURFHGXUH�XQGHUO\LQJ�$SSHOODQW¶V�DSSHDO�DV�IROORZV�

7KH� LQLWLDO� SOHD� DJUHHPHQW� OLVWHG� WKH�'8,�DV� D�PLVGHPHDQRU� RI
WKH�VHFRQG�GHJUHH��³0�´��DQG�DOVR�OLVWHG�WKH�WHUPV�IRU�VHQWHQFH
DV� D� PD[LPXP� RI� WZR� ���� \HDUV� DQG� WKH� ³VWDQGDUG� UDQJH� IRU
'8,�´� � 7KH� SOHD�ZDV� DFFHSWHG� DQG� WKH� FDVH�ZDV� VFKHGXOHG� IRU
VHQWHQFLQJ���$IWHU�D�FRQWLQXDQFH��'HIHQGDQW�ZDV�UH�VFKHGXOHG�WR
EH�VHQWHQFHG�RQ�2FWREHU����������

$W� WKH� VHQWHQFLQJ� KHDULQJ�� GLVFXVVLRQV� RFFXUUHG� EHWZHHQ
WKH�&RXUW��FRXQVHO�DQG�WKH�$GXOW�3UREDWLRQ�RIILFH�FRQFHUQLQJ�WKH
QXPEHU�DQG�GDWH�RI�'HIHQGDQW¶V�SULRU�'8,¶V�DQG�WKH�DIIHFW�WKH\
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ZRXOG� KDYH� RQ� KLV� VHQWHQFH� XQGHU� WKH� SHQDOW\� HQKDQFHPHQW
SURYLVLRQV�RI�WKH�'8,�VWDWXWH��

7KH� &RXUW�� KDYLQJ� GHWHUPLQHG� WKDW� 'HIHQGDQW¶V� SULRU
UHFRUG�LQFOXGHG�ILYH�����SULRU�'8,�FRQYLFWLRQV�GXULQJ�'HIHQGDQW¶V
OLIHWLPH���UHMHFWHG�WKH�SOHD�DJUHHPHQW�EDVHG�XSRQ�WKH�VHQWHQFH
UHFRPPHQGDWLRQV�� DQG� PRGLILHG� WKH� '8,� FKDUJH� WR� D
PLVGHPHDQRU�RI�WKH�ILUVW�GHJUHH��³0��´���7KH�&RXUW�IROORZHG�WKH
'8,� VWDWXWH� ZKLFK� SURYLGHG� WKDW� FRQYLFWLRQV� IRU� D� WKLUG� RU
VXEVHTXHQW�'8,�UDLVHG�WKH�JUDGLQJ�RI�WKH�RIIHQVH�IURP�DQ�0��WR
DQ�0��

&RXQVHO� IRU� 'HIHQGDQW� UHVHUYHG� WKH� ULJKW� WR� DSSHDO� WKLV
LVVXH�DW�WKH�VHQWHQFLQJ�KHDULQJ����7KHUHDIWHU��'HIHQGDQW�DJUHHG
WR� SOHDG� JXLOW\� WR� WKH� VDPH� FKDUJHV� DV� EHIRUH� EXW� ZLWK� WKH
HQKDQFHPHQW� RI� WKH� RIIHQVH� JUDGH��� � 7KH� &RXUW�� RQ� WKH� '8,

����������������������������������
��6HH����3$��&216��67$7��$11���������H���:HVW�������

��$V�WDNHQ�IURP�WKH�'8,�0LQRU�2IIHQGHU�5HSRUW�IURP�WKH�3UH�6HQWHQFH
,QYHVWLJDWLRQ��'HIHQGDQW�KDG�WKH�IROORZLQJ�SULRU�'8,�FRQYLFWLRQV�������*XLOW\
RI�'8,�LQ�0RQWJRPHU\�&RXQW\�RQ�2FWREHU��������������*XLOW\�RI�'8,�LQ�%XFNV
&RXQW\�RQ�2FWREHU��������������'8,�FRQYLFWLRQ�DJDLQ�LQ�%XFNV�&RXQW\�RQ
-DQXDU\���������������'8,�FRQYLFWLRQ�LQ�0RQWJRPHU\�&RXQW\�RQ�2FWREHU����
������DQG�����3OHDG�JXLOW\�WR�'8,�LQ�%XFNV�&RXQW\�RQ�0DUFK����������

��$W�WKH�VHQWHQFLQJ�KHDULQJ��'HIHQVH�&RXQVHO�VWDWHG�DV�IROORZV�

0V��5RVLQL��������7KH�DSSHDO�LVVXH�ZRXOG�EH�WKDW�LW�ZRXOG�EH
RXU�SRVLWLRQ�VLQFH�WKLV�LV�0U��)RJHO¶V�±�LW¶V�KLV�VHFRQG�'�8�,�
LQ�WKH�ODVW�VHYHQ�\HDU�SHULRG�±�VHFRQG�'�8�,�� FRQYLFWLRQ� LQ
WKH�SDVW�VHYHQ�\HDUV��LW�ZRXOG�EH�RXU�SRVLWLRQ�WKDW�LW�LV�VWLOO
MXVW�DQ�0���

6HQWHQFLQJ�7UDQVFULSW�DW���

�� 7KH� &RXUW� GXULQJ� WKH� FROORTX\� DW� VHQWHQFLQJ� DVNHG� 'HIHQGDQW� WKH
IROORZLQJ�

7+(� &2857�� � �� �� �� � $W� WKLV� WLPH� ,¶P� DVNLQJ� LI� \RX� DUH
UHDIILUPLQJ�\RXU�SOHD�WR�GULYLQJ�XQGHU�WKH�LQIOXHQFH"

7+(�'()(1'$17���<HV��<RXU�+RQRU�
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FKDUJH�� VHQWHQFHG�'HIHQGDQW� WR� �����PRQWKV� WR� WKLUW\�VL[� ����
PRQWKV� DW� D� 6WDWH� &RUUHFWLRQDO� ,QVWLWXWLRQ�� DQG� WR� WKUHH� ���
PRQWKV�WR�VL[�����PRQWKV�RQ�WKH�'86�FKDUJH�

7ULDO� &RXUW� 2SLQLRQ�� ��������� DW� ���� �IRRWQRWHV� LQ� RULJLQDO��� � $SSHOODQW�

KRZHYHU�UHVHUYHG�KLV�FKDOOHQJH� WR� WKH� OHJDOLW\�RI� WKH�VHQWHQFH�EDVHG�XSRQ

WKH� GLVFUHSDQF\� EHWZHHQ� WKH� JUDGLQJ� RI� WKH� RIIHQVH� LQ� WKH� 0RWRU� 9HKLFOH

&RGH�DQG�WKH�6HQWHQFLQJ�*XLGHOLQHV�

�� ,Q�WKLV�DSSHDO��$SSHOODQW�UDLVHV�WKH�IROORZLQJ�LVVXH�IRU�RXU�UHYLHZ�

:KHWKHU�WKH�ORZHU�FRXUW�HUUHG�LQ�VHQWHQFLQJ�$SSHOODQW�IRU�D�'8,
DV�D�PLVGHPHDQRU�RI�WKH�ILUVW�GHJUHH�LQVWHDG�RI�D�PLVGHPHDQRU
RI�WKH�VHFRQG�GHJUHH�

$SSHOODQW¶V�%ULHI�DW�����$IWHU�D�GHIHQGDQW�KDV�HQWHUHG�D�SOHD�RI�JXLOW\��WKH

RQO\�PDWWHUV�WKDW�PD\�EH�UDLVHG�RQ�DSSHDO�DUH�WKH�MXULVGLFWLRQ�RI�WKH�FRXUW�

WKH� YDOLGLW\� RI� WKH� JXLOW\� SOHD� DQG� WKH� OHJDOLW\� RI� WKH� VHQWHQFH�

&RPPRQZHDOWK� Y�� +LQHV�� ���� 3D�� ����� ����� ���� $��G� ������ ����

��������&RPPRQZHDOWK�Y��9HDO\������$��G�����������3D�6XSHU��������

�� $SSHOODQW� LQ� WKLV� FDVH� FKDOOHQJHV� WKH� OHJDOLW\� RI� KLV� VHQWHQFH�

6SHFLILFDOO\��$SSHOODQW�FKDOOHQJHV�WKH�DXWKRULW\�RI�WKH�7ULDO�&RXUW�WR�LPSRVH

WKH� VWDWXWRU\� PDQGDWRU\� PLQLPXP� VHQWHQFH� ZKHQ� WKDW� VWDWXWH� FRQIOLFWV

ZLWK�WKH�VHQWHQFLQJ�JXLGHOLQHV�� �6HH�&RPPRQZHDOWK�Y��(OOLV������$��G

����� ���� �3D�� 6XSHU�� ������ �FKDOOHQJH� WR� DXWKRULW\� RI� FRXUW� WR� LPSRVH

VHQWHQFH�LPSOLFDWHV�OHJDOLW\�RI�VHQWHQFH��

�������������������������������������������������������������������������������������������������������������
6HQWHQFLQJ�7UDQVFULSW�DW���
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�� $SSHOODQW�FRUUHFWO\�QRWHV�WKDW�DFFRUGLQJ�WR�WKH�6HQWHQFLQJ�*XLGHOLQHV�

D� VHFRQG� FRQYLFWLRQ� RI� '8,� ZLWKLQ� D� VHYHQ�\HDU� SHULRG� LV� FODVVLILHG� DV� D

VHFRQG� GHJUHH�PLVGHPHDQRU�� RU� ³0��´� � ���� 3D�&RGH� �� �������� � $� WKLUG

FRQYLFWLRQ� LQ� D� VHYHQ�\HDU� SHULRG� LV� FODVVLILHG� DV� D� ILUVW� GHJUHH

PLVGHPHDQRU�� RU� ³0��´� �,G�� � 7KXV�� WKH� &RXUW�PD\� RQO\� UHYLHZ� WKH� SULRU

VHYHQ� \HDUV� LQ� GHWHUPLQLQJ� WKH� DSSURSULDWH� FODVVLILFDWLRQ� RI� WKH� '8,

RIIHQVH�

�� 8QGHU� WKH� 0RWRU� 9HKLFOH� &RGH�� D� SHUVRQ¶V� WKLUG� RU� VXEVHTXHQW� '8,

RIIHQVH� LV� FODVVLILHG� DV� D� ILUVW� GHJUHH�PLVGHPHDQRU�� RU� ³0��´� � +RZHYHU�

XQOLNH� WKH� 6HQWHQFLQJ� *XLGHOLQHV�� WKH� 0RWRU� 9HKLFOH� &RGH� GRHV� QRW� OLPLW

UHYLHZ�WR�WKH�VHYHQ�\HDUV�SUHFHGLQJ�WKH�RIIHQVH���$SSHOODQW�FODLPV�WKDW�WKH

JXLGHOLQHV�DUH� LQFRQVLVWHQW�ZLWK�WKH�VWDWXWH� LQ�WKH�JUDGLQJ�RI�KLV� RIIHQVH�

&LWLQJ�&RPPRQZHDOWK�Y��'ULVFROO������3D����������$��G������������ LQ

VXSSRUW�� $SSHOODQW� FRQWHQGV� WKDW� WKH� FRQIOLFW� EHWZHHQ� WKHVH� WZR� SHQDO

VWDWXWHV� PXVW� EH� LQWHUSUHWHG� LQ� IDYRU� RI� WKH� DFFXVHG� DQG� DJDLQVW

SURVHFXWLRQ�

�� $OWKRXJK�$SSHOODQW�FRUUHFWO\�QRWHV�WKDW�WKH�SHQDOWLHV�LPSRVHG�E\�WKH

VHQWHQFLQJ�JXLGHOLQHV�IRU�KLV�'8,�RIIHQVH�GLIIHU�IURP�WKRVH�LPSRVHG�E\�WKH

0RWRU�9HKLFOH�&RGH��$SSHOODQW�LJQRUHV�VLJQLILFDQW�SRUWLRQV�RI�WKH�VWDWXWH�DQG

JXLGHOLQHV� WKDW� SURYLGH� D� UHPHG\� LQ� WKH� HYHQW� RI� D� FRQIOLFW�� � 6HFWLRQ

�����H�����RI�WKH�0RWRU�9HKLFOH�&RGH�SURYLGHV�LQ�SHUWLQHQW�SDUW�
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7KH� VHQWHQFLQJ� JXLGHOLQHV� SURPXOJDWHG� E\� WKH� 3HQQV\OYDQLD
&RPPLVVLRQ� RQ� 6HQWHQFLQJ� VKDOO� QRW� VXSHUVHGH� WKH� PDQGDWRU\
SHQDOWLHV�RI�WKLV�VHFWLRQ�

��� 3D�&�6�$�� �� �����H��� � 7KH� VHQWHQFLQJ� JXLGHOLQHV� OLNHZLVH� SURYLGH� D

UHPHG\� LQ� WKH� HYHQW� WKDW� LWV� UHFRPPHQGDWLRQV� GLIIHU� IURP� D� PDQGDWRU\

PLQLPXP�VHQWHQFH�HVWDEOLVKHG�E\�VWDWXWH�

� 7KH� FRXUW� KDV� QR� DXWKRULW\� WR� LPSRVH� D� VHQWHQFH
OHVV� WKDQ� WKDW� UHTXLUHG� E\� D� PDQGDWRU\� PLQLPXP
SURYLVLRQ�HVWDEOLVKHG�LQ�VWDWXWH���:KHQ�WKH�JXLGHOLQH�UDQJH�LV
ORZHU�WKDQ�WKDW�UHTXLUHG�E\�D�PDQGDWRU\�VHQWHQFLQJ�VWDWXWH��WKH
PDQGDWRU\� PLQLPXP� UHTXLUHPHQW� VXSHUVHGHV� WKH� VHQWHQFH
UHFRPPHQGDWLRQ���:KHQ�WKH�VHQWHQFH�UHFRPPHQGDWLRQ�LV�KLJKHU
WKDQ�WKDW�UHTXLUHG�E\�D�PDQGDWRU\�VHQWHQFLQJ�VWDWXWH��WKH�FRXUW
VKDOO�FRQVLGHU�WKH�JXLGHOLQH�UHFRPPHQGDWLRQ�

����3D�&RGH���������K��

�� &RQWUDU\�WR�$SSHOODQW¶V�DVVHUWLRQV�RI�D�FRQIOLFW��ERWK�WKH�JXLGHOLQHV�DQG

WKH� 0RWRU� 9HKLFOH� &RGH� SURYLGH� WKH� VDPH� UHPHG\� LQ� WKH� HYHQW� WKDW� WKH

JXLGHOLQH� UDQJH� LV� ORZHU� WKDQ� WKH� PDQGDWRU\� VHQWHQFLQJ� VWDWXWH�� � � %RWK

UHTXLUH� WKH� PDQGDWRU\� VHQWHQFLQJ� VWDWXWH� WR� VXSHUVHGH� WKH� JXLGHOLQH

UHFRPPHQGDWLRQ���%HFDXVH�WKH�7ULDO�&RXUW�FRPSOLHG�ZLWK�ERWK�WKH�JXLGHOLQHV

DQG� WKH� 0RWRU� 9HKLFOH� &RGH� LQ� IDVKLRQLQJ� LWV� VHQWHQFH�� ZH� FDQQRW� JUDQW

$SSHOODQW�WKH�UHOLHI�UHTXHVWHG�

�� -XGJPHQW�RI�VHQWHQFH�LV�DIILUPHG�

������+XGRFN��-��ILOHV�D�FRQFXUULQJ�VWDWHPHQW�
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$SSHDO�IURP�WKH�-XGJPHQW�RI�6HQWHQFH�2FWREHU����������
LQ�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI�1RUWKXPEHUODQG�&RXQW\�
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�� $OWKRXJK� ,� DJUHH� ZLWK� WKH� 0DMRULW\� WKDW� $SSHOODQW� ZDV� FRUUHFWO\

VHQWHQFHG�IRU�FRQYLFWLRQ�RI�D�PLVGHPHDQRU�RI�WKH�ILUVW�GHJUHH��,�ZRXOG�QRW

GHFLGH� WKH� FDVH� EDVHG� XSRQ� WKH� SURYLVLRQV� RI� WKH� 9HKLFOH� &RGH� DQG� WKH

6HQWHQFLQJ� *XLGHOLQHV� JRYHUQLQJ� FRQIOLFWV� EHWZHHQ� WKH� VWDWXWRU\� PLQLPXP

VHQWHQFHV�DQG� WKH�*XLGHOLQHV�� �5DWKHU�� ,�ZRXOG�KROG� WKDW�ZKHUH� WKHUH� LV� D

FRQIOLFW��WKH�VWDWXWH�PXVW�DOZD\V�SUHYDLO�VLQFH�WKH�VWDWXWH�UHIOHFWV�WKH�EDVLF

SROLF\� FKRLFH� RI� WKH� *HQHUDO� $VVHPEO\�� �:KLOH� WKH� *HQHUDO� $VVHPEO\� PD\

GHOHJDWH�DXWKRULW\�WR�H[HFXWH�RU�DGPLQLVWHU�WKH�ODZ�WR�DQ�DJHQF\�VXFK�DV�WKH

6HQWHQFLQJ�&RPPLVVLRQ��WKH�H[HUFLVH�RI�WKLV�GHOHJDWHG�SRZHU�FDQQRW�FRQIOLFW

ZLWK�WKH�EDVLF�FRQVWLWXWLRQDO�SRZHU�RI�WKH�*HQHUDO�$VVHPEO\�WR�PDNH��DOWHU

RU�UHSHDO�ODZV���7KLV�SRZHU�LV�HQWUXVWHG�WR�WKH�*HQHUDO�$VVHPEO\��DQG�FDQQRW

EH�GHOHJDWHG�LQ�VXFK�D�ZD\�DV�WR�FRQIOLFW�ZLWK�WKH�EDVLF�SROLF\�FKRLFHV��ZKLFK

FDQ�EH�H[HUFLVHG�RQO\�E\�WKH�*HQHUDO�$VVHPEO\�LQ�WKH�IRUP�RI�VWDWXWHV���6HH

%ODFNZHOO� Y�� &RPPRQZHDOWK� RI� 3HQQV\OYDQLD�� 6WDWH� (WKLFV
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&RPPLVVLRQ�� ���� 3D�� ����� ���� $��G� ���� �������� � ,� ZRXOG� LQYLWH� WKH

3HQQV\OYDQLD�&RPPLVVLRQ�RQ�6HQWHQFLQJ�WR�UHYLVH�WKH�RIIHQVH�OLVWLQJ�LQ�WKH

6HQWHQFLQJ� *XLGHOLQHV�� ���� 3D�� &RGH� VHFWLRQ� �������� WR� UHPRYH� WKH

HUURQHRXV� VXJJHVWLRQ� WKDW� D� VHYHQ�\HDU� FXW�RII� DSSOLHV� WR� WKH� JUDGLQJ� RI

RIIHQVHV�XQGHU����3D�&�6�$��VHFWLRQ������H������UHVXOWLQJ�LQ�D�PLVGHPHDQRU

RI� WKH� VHFRQG�GHJUHH� FRQYLFWLRQ�� UDWKHU� WKDQ� D� PLVGHPHDQRU� RI� WKH� ILUVW�

GHJUHH�FRQYLFWLRQ�


