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�� 7KLV� LV� DQ� DSSHDO� E\� WKH� &RPPRQZHDOWK� IURP� DQ� RUGHU� GRFNHWHG

1RYHPEHU����������ZKLFK�ILQDOL]HG�WKH�MXGJPHQW�RI�VHQWHQFH�HQWHUHG�DIWHU�D

MXU\� FRQYLFWHG� $SSHOOHH�� -RVH� $XJHQVWHLQ� &KLDUL�� RI� WZR� FRXQWV� RI� UREEHU\

DQG� DVVRFLDWHG� FULPHV�� �6HH�&RPPRQZHDOWK� Y�� &KDPEHUODLQ�� ���� $��G

����� ���� �3D�6XSHU�� ������� DSSHDO� TXDVKHG�� ���� 3D�� ��� ���� $��G� ���

��������D�MXGJPHQW�RI�VHQWHQFH�EHFRPHV�ILQDO�IRU�SXUSRVHV�RI�DSSHDO�ZKHQ

WKH�7ULDO�&RXUW�GLVSRVHV�RI�SRVW�VHQWHQFLQJ�PRWLRQV��� �)RU�WKH�UHDVRQV�WKDW

IROORZ�ZH�UHLQVWDWH�WKH�MXU\¶V�YHUGLFW�DQG�YDFDWH�WKH�MXGJPHQW�RI�VHQWHQFH�

�� 7KH� UHFRUG� LQGLFDWHV�WKDW�RQ� WKH�PRUQLQJ�RI�$SULO�����������$SSHOOHH

DQG�KLV�DVVRFLDWH�'ZLJKW�6PLWK��ZHQW� WR�WKH�KRPH�RI�$SSHOOHH¶V�HVWUDQJHG

ZLIH��&�-��&KLDUL�� �2Q�WKH�GDWH� LQ�TXHVWLRQ��$SSHOOHH¶V� VLVWHU��:HQG\�&KLDUL�

DQG� KHU� IULHQG�:LOO\� -DFNVRQ�ZHUH� VWD\LQJ� ZLWK� 0UV�� &KLDUL�� � $SSHOOHH� DQG

'ZLJKW� 6PLWK� IRUFHG� WKHLU� ZD\� LQWR� 0UV�� &KLDUL¶V� KRPH� DQG�� DW� JXQSRLQW�

GHPDQGHG�PRQH\� DQG� GUXJV� DV� ZHOO� DV� :HQG\� &KLDUL¶V� FDU� NH\V� DQG� KHU
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EHHSHU���'XULQJ�WKH�LQFLGHQW��:LOO\�-DFNVRQ�ZDV�UREEHG�RI�KLV�MHZHOU\���6HH

7ULDO�&RXUW�2SLQLRQ�ILOHG����������DW���

�� $�MXU\�FRQYLFWHG�$SSHOOHH�RI�WZR�FRXQWV�RI�UREEHU\��WKUHH�FRXQWV�HDFK

RI�VLPSOH�DVVDXOW��DQG�UHFNOHVVO\�HQGDQJHULQJ�DQRWKHU�SHUVRQ��DQG�RQH�FRXQW

HDFK� RI� ILUHDUPV� QRW� WR� EH� FDUULHG� ZLWKRXW� D� OLFHQVH� DQG� UHFHLYLQJ� VWROHQ

SURSHUW\������3D�&�6�$����������������������������DQG�������UHVSHFWLYHO\�

6HYHUDO� GD\V� DIWHU� WKH� MXU\� UHWXUQHG� LWV� YHUGLFW�� WKH� &RPPRQZHDOWK� ILOHG

ZULWWHQ�QRWLFH�WKDW�LW�LQWHQGHG�WR�VHHN�LPSRVLWLRQ�RI�WKH�PDQGDWRU\�PLQLPXP

VHQWHQFLQJ� SURYLVLRQV� DSSOLFDEOH� WR� FULPHV� RI� YLROHQFH� FRPPLWWHG� ZLWK� D

ILUHDUP���2Q�$SULO�����������WKH�7ULDO�&RXUW�VHQWHQFHG�$SSHOOHH�WR�VHUYH�IRXU

����WR�WZHQW\������\HDUV�RI�LPSULVRQPHQW�IRU�WKH�UREEHU\�RI�:LOO\�-DFNVRQ�

ZLWK�D�FRQFXUUHQW�WHUP�RI�HLJKWHHQ������PRQWKV�WR�WZHQW\������\HDUV�IRU�WKH

UREEHU\�RI�:HQG\�&KLDUL���7KH�7ULDO�&RXUW�LPSRVHG�DQ�DJJUHJDWH�FRQFXUUHQW

WHUP�RI�VL[�����PRQWKV�WR�RQH�����\HDU�RQ�WKH�UHPDLQLQJ�FKDUJHV���$SSHOOHH

ILOHG� VHYHUDO� WLPHO\� SRVW�VHQWHQFH� PRWLRQV�� � +RZHYHU�� WKH� &RPPRQZHDOWK

ILOHG� D�QRWLFH� RI� DSSHDO� WR� WKH� 6XSHULRU� &RXUW� FKDOOHQJLQJ� WKH� 7ULDO� &RXUW¶V

UHIXVDO� WR� DSSO\� WKH� PDQGDWRU\� PLQLPXP� VHQWHQFLQJ� SURYLVLRQV� RI� ��

3D�&�6�$�� �� ������ � 7KLV� &RXUW� TXDVKHG� WKH� &RPPRQZHDOWK¶V� DSSHDO� DV

LQWHUORFXWRU\� RQ� WKH� JURXQGV� WKDW� LW� SUHFOXGHG� WKH� 7ULDO� &RXUW� IURP

FRQVLGHULQJ� $SSHOOHH¶V� SRVW�VHQWHQFH� PRWLRQV�� � 6HH� &RPPRQZHDOWK� Y�

&KLDUL��$SSHDO�1R������+DUULVEXUJ�������2UGHU�GDWHG�-XO\�����������
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�� 8SRQ� UHPDQG�� WKH� 7ULDO� &RXUW� KHDUG� RUDO� DUJXPHQW� RQ� $SSHOOHH¶V

FODLPV�� LQFOXGLQJ� KLV� UHTXHVW� IRU� D� MXGJPHQW� RI� DFTXLWWDO� RQ� WKH� FKDUJH� RI

UREELQJ�:LOO\�-DFNVRQ���$W�WKLV�KHDULQJ��WKH�&RPPRQZHDOWK�RUDOO\�REMHFWHG�WR

WKH� 7ULDO� &RXUW¶V� UHIXVDO� WR� DSSO\� WKH� PDQGDWRU\� PLQLPXP� VHQWHQFLQJ

SURYLVLRQV�DSSOLFDEOH�WR�D�UREEHU\�FRPPLWWHG�ZLWK�D�ILUHDUP���6HH�1�7��3RVW

7ULDO�0RWLRQV�+HDULQJ�����������DW������2Q�WKH�GDWH�RI�WKH�KHDULQJ��WKH�7ULDO

&RXUW� HQWHUHG�DQ�$PHQGHG�6HQWHQFLQJ�2UGHU� FRUUHFWLQJ� FHUWDLQ� VFULYHQHU¶V

HUURUV� LQ� WKH� RULJLQDO� RUGHU� RI� VHQWHQFH�� � 6XEVHTXHQWO\�� RQ� 1RYHPEHU� ���

������WKH�7ULDO�&RXUW�UXOHG�RQ�$SSHOOHH¶V�PRWLRQ�IRU�DFTXLWWDO��KROGLQJ�WKDW�

DV� D� PDWWHU� RI� ODZ�� WKH� HYLGHQFH� ZDV� LQVXIILFLHQW� WR� VXVWDLQ� $SSHOOHH¶V

FRQYLFWLRQ� IRU� WKH� UREEHU\� RI�:LOO\� -DFNVRQ�� � 2Q� WKDW� VDPH� GDWH�� WKH� 7ULDO

FRXUW�YDFDWHG�WKH�MXGJPHQW�RI�VHQWHQFH�LPSRVHG�IRU�WKH�FKDOOHQJHG�UREEHU\

FRXQW�� DQG� UHDIILUPHG� WKH� VHQWHQFH� LPSRVHG� RQ� WKH� RWKHU� FRXQWV� ZLWKRXW

PDNLQJ� DQ\� DOWHUDWLRQV� WR� WKH� VHQWHQFLQJ� VFKHPH�� � 6HH� 2UGHU� DQG� 7ULDO

&RXUW�2SLQLRQ�GRFNHWHG�1RYHPEHU����������

�� 7KHUHDIWHU�� RQ� 'HFHPEHU� ���� ������ WKH� 7ULDO� &RXUW� FRQGXFWHG� D

KHDULQJ� WR� FRQVLGHU� WKH� &RPPRQZHDOWK¶V� FODLP� WKDW� WKH� VHQWHQFH� RQ� WKH

UHPDLQLQJ� UREEHU\� FRXQW� ZDV� ORZHU� WKDQ�� DQG� WKXV� RXWVLGH� RI�� WKH

6HQWHQFLQJ�*XLGHOLQHV���$W�WKH�KHDULQJ��WKH�&RPPRQZHDOWK�DUJXHG�WKDW�WKH

7ULDO� &RXUW� KDG� LPSRVHG� VHQWHQFH� RXWVLGH� WKH� *XLGHOLQH� UDQJHV� ZLWKRXW

JLYLQJ� DQ\� UHDVRQV� RI� UHFRUG� IRU� WKLV� GHSDUWXUH�� � 6HH� 1�7�� 3RVW�6HQWHQFH

+HDULQJ�� ���������� � &LWLQJ� GRXEOH� MHRSDUG\� FRQFHUQV�� WKH� 7ULDO� -XGJH



-��6��������

���

GHFOLQHG� WR� DOWHU� WKH� VHQWHQFH�� � ,G�� DW� ���� � 7KH� QH[W� GD\�� 'HFHPEHU� ���

������WKH�&RPPRQZHDOWK�ILOHG�D�WLPHO\�QRWLFH�RI�DSSHDO�IURP�WKH�VHQWHQFLQJ

RUGHU�RI�1RYHPEHU����������� �7KH�&RPPRQZHDOWK�SUHVHQWV� WZR�FODLPV� IRU

RXU�FRQVLGHUDWLRQ�

�� 'LG�WKH�ORZHU�&RXUW�DEXVH�LWV�GLVFUHWLRQ�ZKHQ�LW�DFTXLWWHG
WKH� GHIHQGDQW� RI� UREEHU\� ZKHUH� WKH� MXU\� IRXQG� WKH
GHIHQGDQW� JXLOW\� WKHUHRI� DV� WKH� DFFRPSOLFH� RI� D� FR�IHORQ
ZKR� FRPPLWWHG� UREEHU\� RI� RQH� RI� WKHLU� WKUHH� YLFWLPV
EHFDXVH�WKH�GHIHQGDQW�ZDV�QRW�SUHVHQW�ZKHQ�WKH�FR�IHORQ
FRPPLWWHG�VDLG�DFW"

�� 'LG�WKH�ORZHU�&RXUW�LPSURSHUO\�IDLO�WR�DSSO\�WKH�PDQGDWRU\
VHQWHQFLQJ� UHTXLUHPHQWV�RI����3D�&�6�� �������ZKHUH� WKH
&RPPRQZHDOWK� SURYHG� EH\RQG� D� UHDVRQDEOH� GRXEW� WKDW
WKH�XQDUPHG�GHIHQGDQW�ZDV� WKH� DFFRPSOLFH� RI� D� FR�IHORQ
ZKR�� WR� WKH� FOHDU� NQRZOHGJH� RI� WKH� GHIHQGDQW�� YLVLEO\
SRVVHVVHG� DQG� XVHG� D� KDQGJXQ� WR� URE� WZR� VHSDUDWH
YLFWLPV"

&RPPRQZHDOWK¶V�%ULHI�DW���

�� $V� DQ� LQLWLDO�PDWWHU��ZH� QRWH� WKDW� WKH� &RPPRQZHDOWK¶V� ILUVW� LVVXH� LV

SURSHUO\�EHIRUH�XV���2XU�ODZ�KROGV�WKDW�WKH�JRYHUQPHQW�PD\�DSSHDO�IURP�D

WULDO�FRXUW¶V�RUGHU�ILQGLQJ�WKH�HYLGHQFH�LQVXIILFLHQW�WR�VXVWDLQ�D�MXU\¶V�YHUGLFW

RI� JXLOW\� DQG� HQWHULQJ� D� MXGJPHQW� RI� DFTXLWWDO� LQ� IDYRU� RI� D� GHIHQGDQW�

&RPPRQZHDOWK�Y��)HDWKHUV������$��G���������3D�6XSHU���������HQ�EDQF��

DII¶G�� ���� 3D�� ����� ���� $��G� ���� �������� � $Q� RUGHU� E\� D� UHYLHZLQJ� FRXUW

UHYHUVLQJ� D� MXGJPHQW� RI� DFTXLWWDO� DQG� UHLQVWDWLQJ� D� MXU\� YHUGLFW� GRHV� QRW

RIIHQG� WKH� SURVFULSWLRQ� DJDLQVW� GRXEOH� MHRSDUG\� EHFDXVH� VXFK� D� SURFHGXUH

GRHV�QRW�UHTXLUH�D�VHFRQG�WULDO���,G���7KXV��ZH�PD\�SURFHHG�WR�DQDO\]H�WKH
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SURSULHW\� RI� WKH� 7ULDO� &RXUW¶V� RUGHU� JUDQWLQJ� $SSHOOHH� DQ� DFTXLWWDO� RQ� WKH

FKDUJH�WKDW�KH�UREEHG�:LOO\�-DFNVRQ�

�� :KHQ�UXOLQJ�XSRQ�D�SRVW�YHUGLFW�PRWLRQ�IRU� MXGJPHQW�RI�DFTXLWWDO�� ³D

WULDO�FRXUW�LV�OLPLWHG�WR�GHWHUPLQLQJ�WKH�SUHVHQFH�RU�DEVHQFH�RI�WKDW�TXDQWXP

RI�HYLGHQFH�QHFHVVDU\�WR�HVWDEOLVK�WKH�HOHPHQWV�RI�WKH�FULPH�´��,G�������$��G

DW�������

7R� GHWHUPLQH� WKH� OHJDO� VXIILFLHQF\� RI� HYLGHQFH� VXSSRUWLQJ� D
MXU\¶V�YHUGLFW�RI�JXLOW\��WKH�6XSHULRU�&RXUW�PXVW�

YLHZ� WKH� HYLGHQFH� LQ� WKH� OLJKW� PRVW� IDYRUDEOH� WR� WKH
&RPPRQZHDOWK�� ZKLFK� KDV� ZRQ� WKH� YHUGLFW�� DQG� GUDZ� DOO
UHDVRQDEOH� LQIHUHQFHV� LQ� LWV� IDYRU�� � :H� WKHQ� GHWHUPLQH
ZKHWKHU� WKH� HYLGHQFH� LV� VXIILFLHQW� WR� SHUPLW� D� MXU\� WR
GHWHUPLQH�WKDW�HDFK�DQG�HYHU\�HOHPHQW�RI�WKH�FULPHV�FKDUJHG
KDV� EHHQ� HVWDEOLVKHG� EH\RQG� D� UHDVRQDEOH� GRXEW�� � ,W� LV� WKH
IXQFWLRQ� RI� WKH� MXU\� WR� SDVV� XSRQ� WKH� FUHGLELOLW\� RI� WKH
ZLWQHVVHV� DQG� WR� GHWHUPLQH� WKH� ZHLJKW� WR� EH� DFFRUGHG� WKH
HYLGHQFH� SURGXFHG�� 7KH� MXU\� LV� IUHH� WR� EHOLHYH� DOO�� SDUW� RU
QRQH� RI� WKH� HYLGHQFH� LQWURGXFHG� DW� WULDO�� � 7KH� IDFWV� DQG
FLUFXPVWDQFHV�HVWDEOLVKHG�E\�WKH�&RPPRQZHDOWK�QHHG�QRW�EH
DEVROXWHO\� LQFRPSDWLEOH� ZLWK� WKH� GHIHQGDQW¶V� LQQRFHQFH�� EXW
WKH�TXHVWLRQ�RI�DQ\�GRXEW�LV�IRU�WKH�MXU\�XQOHVV�WKH�HYLGHQFH
EH� VR� ZHDN� DQG� LQFRQFOXVLYH� WKDW� DV� D� PDWWHU� RI� ODZ� QR
SUREDELOLW\� RI� IDFW� FDQ� EH� GUDZQ� IURP� WKH� FRPELQHG
FLUFXPVWDQFHV�

,G��DW���� �TXRWDWLRQV� DQG� FLWDWLRQV� RPLWWHG��� �$FFRUG�&RPPRQZHDOWK�Y�

+DJDQ������3D����������������$��G�����������������

�� 7KH�&RPPRQZHDOWK�SURFHHGHG�RQ�D�WKHRU\�RI�DFFRPSOLFH�OLDELOLW\�ZLWK

UHJDUG�WR�WKH�FKDUJH�WKDW�$SSHOOHH�UREEHG�:LOO\�-DFNVRQ�

,W�LV�ZHOO�HVWDEOLVKHG�WKDW�DQ�DFFRPSOLFH� LV�HTXDOO\�FULPLQDOO\
OLDEOH� IRU� WKH� DFWV� RI� DQRWKHU� LI� KH� DFWV� ZLWK� WKH� LQWHQW� RI
SURPRWLQJ� RU� IDFLOLWDWLQJ� WKH� FRPPLVVLRQ� RI� DQ� RIIHQVH� DQG
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DJUHHV��DLGV�� RU� DWWHPSWV� WR� DLG� VXFK�RWKHU� SHUVRQ� LQ� HLWKHU
SODQQLQJ�RU�FRPPLWWLQJ�WKDW�RIIHQVH�

&RPPRQZHDOWK�Y��6SRW]������3D������� ����� ����$��G������ ���� �������

FHUW�� GHQLHG��BB�8�6�� BBB������6�&W�� ������ ���� /�(G��G����� �������� � 7KH

VKDUHG� FULPLQDO� LQWHQW� QHFHVVDU\� WR� VXVWDLQ� D� FRQYLFWLRQ� SUHGLFDWHG� RQ

DFFRPSOLFH�OLDELOLW\�PD\�EH�LQIHUUHG�IURP�D�GHIHQGDQW¶V�ZRUGV�DQG�FRQGXFW�

DV�ZHOO�DV�IURP�WKH�DWWHQGDQW�FLUFXPVWDQFHV���,G��DW����������$��G�DW�����

�� 7HVWLPRQ\�DGGXFHG�DW�WULDO�LQGLFDWHV�WKDW�ODWH�RQ�WKH�HYHQLQJ�RI�$SULO

���� ������ $SSHOOHH� DQG� KLV� FRKRUW� 'ZLJKW� 6PLWK� GLVFXVVHG� WKHLU� PXWXDO

GHVLUH� WR� KDUP� $SSHOOHH¶V� VLVWHU� :HQG\� DQG� KHU� SDUDPRXU� :LOO\� -DFNVRQ�

6HH�1�7��7ULDO�����������DW��������WHVWLPRQ\�RI�6XVDQ�5LYHUD����,Q�WKH�HDUO\

PRUQLQJ�KRXUV�RI�$SULO���WK��$SSHOOHH�DQG�6PLWK�DUPHG�WKHPVHOYHV�ZLWK�D

VWROHQ���PP�KDQGJXQ�DQG�GURYH�WR�0UV��&KLDUL¶V�KRPH��ZKHUH�:HQG\�ZDV

VWD\LQJ�� � ,G�� DW� ������� �WHVWLPRQ\� RI� &KDUOHV� :�� +XOVL]HU�� DQG� �������

�WHVWLPRQ\�RI�5D\PRQG�&��0LFKDXG�� -U���� �:KHQ�WKH\� UHDFKHG�0UV��&KLDUL¶V

KRPH��$SSHOOHH� IRUFHG�KLV�ZD\� LQ�WKH�GRRU�DQG�6PLWK� IROORZHG�� �,G�� DW� ��

�WHVWLPRQ\�RI�&�-��&KLDUL����'ZLJKW�6PLWK�ZRUH�D�VKHHU�EODFN�Q\ORQ�VWRFNLQJ

RYHU�KLV�IDFH�DQG�LPPHGLDWHO\�EHJDQ�GHPDQGLQJ�³ZKHUH¶V�WKH�VKLW"�´�ZKLFK

0UV��&KLDUL�XQGHUVWRRG�WR�PHDQ�WKDW�6PLWK�ZDQWHG�GUXJV�DQG�PRQH\���,G��DW

������������� �6KRUWO\� WKHUHDIWHU��6PLWK�SXOOHG�D�JXQ�RXW�RI� D� SRXFK� LQ�KLV

VZHDWVKLUW���,G��DW��������� �$SSHOOHH�DQG�6PLWK�GHPDQGHG�:HQG\¶V�EHHSHU

DQG�KHU�FDU�NH\V���,G���%RWK�PHQ�NHSW�VD\LQJ�³:KHUH¶V�WKH�VKLW"´��,G���0UV�

&KLDUL� WHVWLILHG�XQHTXLYRFDOO\� WKDW� $SSHOOHH� ZDV� SUHVHQW� LQ� KHU� OLYLQJ�URRP
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ZKLOH�6PLWK�EUDQGLVKHG�KLV�ZHDSRQ�DQG�GHPDQGHG�WKDW�:LOO\�-DFNVRQ�KDQG

RYHU�KLV�MHZHOU\���,G��DW�������������$IWHU�6PLWK�WRRN�WKH�MHZHOU\�IURP�0U�

-DFNVRQ��$SSHOOHH�IRUFHG�0UV��&KLDUL�XSVWDLUV�WR�UHWULHYH�:HQG\¶V�EHHSHU�DQG

FDU�NH\V���,G��DW��������

��� $SSHOOHH¶V� VLVWHU�:HQG\�DOVR� WHVWLILHG� DW� KLV� WULDO�� �+RZHYHU�� VKH�ZDV

XQDEOH� WR� UHFDOO� DQ\� RI� WKH� HYHQWV� WKDW� OHG� WR� KHU� EURWKHU¶V� DUUHVW�

&RQVHTXHQWO\��:HQG\¶V� WHVWLPRQ\� IURP� $SSHOOHH¶V� SUHOLPLQDU\� KHDULQJ� ZDV

UHDG�LQWR�WKH�UHFRUG�� �6HH�1�7��7ULDO�����������DW���������� �7KH�WHVWLPRQ\

WKXV� DGGXFHG� FRUURERUDWHV� WKDW� RI� WKH� RWKHU� ZLWQHVVHV� DQG� LQGLFDWHV� WKDW

'ZLJKW�6PLWK�SXOOHG�RXW�KLV�JXQ� VKRUWO\� DIWHU�HQWHULQJ�0UV��&KLDUL¶V� KRPH�

,G�� DW� ����� ����� �+H�SRLQWHG� WKH�ZHDSRQ�DW�0UV��&KLDUL� DQG� LQIRUPHG�KHU

WKDW�KH�ZDV�ZLOOLQJ�WR�VKRRW�KHU�� �,G���:HQG\�VWDWHG� WKDW�VKH�ZDV�SUHVHQW

ZKHQ�6PLWK�PDGH�WKLV�WKUHDW��DQG�WKDW�$SSHOOHH�ZDV�VWDQGLQJ�GLUHFWO\�EHVLGH

KHU�DW�WKH�WLPH�6PLWK�SRLQWHG�WKH�JXQ�DW�&�-��&KLDUL���,G��DW����������

��� 6PLWK�EUDQGLVKHG�KLV�ZHDSRQ�DV�$SSHOOHH�IRUFHG�:LOO\�-DFNVRQ�WR�FRPH

GRZQVWDLUV�DQG�JR�LQWR�WKH�OLYLQJ�URRP�ZLWK�&�-��&KLDUL�DQG�:HQG\���,G��DW

����������$SSHOOHH�ZDV�SUHVHQW�ZKHQ�6PLWK�SRLQWHG�WKH�JXQ�DW�0U��-DFNVRQ�

,G��DW� ����� �:KHQ�DOO� RI� WKH� YLFWLPV�ZHUH�JDWKHUHG� WRJHWKHU� LQ� WKH� OLYLQJ�

URRP��6PLWK�SRLQWHG�WKH�ZHDSRQ�DW�WKHP�DQG�$SSHOOHH�GHPDQGHG�:HQG\¶V

FDU�NH\V�DQG�KHU�EHHSHU�� �,G��DW�����������:HQG\�VWDWHG�WKDW�VKH�ZDV�VR

WHUULILHG�RI�WKH�JXQ�WKDW�VKH�FRXOGQ¶W�PRYH�WR�ORRN�IRU�WKH�LWHPV���,G��DW�����

$SSHOOHH� WKHUHIRUH� IRUFHG� KLV�ZLIH� WR� JR� XSVWDLUV� DQG� WR� JHW� WKH� NH\V� DQG
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EHHSHU�� � ,G�� DW� ����� � $V� &�-�� DQG� $SSHOOHH� OHIW� WKH� OLYLQJ�URRP�� 6PLWK

GHPDQGHG� :LOO\� -DFNVRQ¶V� MHZHOU\�� � ,G�� � :KHQ� 0U�� -DFNVRQ� ZDV� VORZ� WR

FRPSO\�� 6PLWK� DJDLQ� OHYHOHG� WKH� JXQ� DW� WKH� YLFWLP�� � ,G�� DW� ����� � $IWHU

$SSHOOHH�UHWULHYHG�WKH�FDU�NH\V�IURP�XSVWDLUV��KH�ZHQW�RXWVLGH���,G��DW�����

����

��� :H� ILQG� WKDW� WKH� HYLGHQFH� FOHDUO\� HVWDEOLVKHV� WKH� IDFW� WKDW� $SSHOOHH

HQWHUHG�LQWR�DQ�DJUHHPHQW�ZLWK�'ZLJKW�6PLWK�WR�LQYDGH�KLV�ZLIH¶V�KRPH�DQG

WHUURUL]H� DQG� URE� WKH� LQKDELWDQWV�� � 7KH� HYLGHQFH� VKRZV� WKDW� $SSHOOHH� ZDV

SUHVHQW� ZKHQ� KLV� DFFRPSOLFH� YLVLEO\� SRVVHVVHG� DQG� XVHG� D� ILUHDUP� WR

WKUHDWHQ�DOO�RI�WKH�YLFWLPV��LQFOXGLQJ�:LOO\�-DFNVRQ���0RUHRYHU��HYLGHQFH�ZDV

SUHVHQWHG��ZKLFK�WKH�MXU\�FKRVH�WR�EHOLHYH��WKDW�$SSHOOHH�ZDV�SUHVHQW�ZKHQ

6PLWK�PDGH�KLV�LQLWLDO�GHPDQG�IRU�:LOO\�-DFNVRQ¶V�MHZHOU\�

��� :H�DUH�FRJQL]DQW�RI�WKH�IDFW�WKDW�WKH�WHVWLPRQ\�RI�$SSHOOHH¶V�ZLIH�DQG

WKDW� RI� KLV� VLVWHU� FRQWDLQHG� FHUWDLQ� LQFRQVLVWHQFLHV��� � +RZHYHU�� LW� LV� ZHOO�

����������������������������������
��)RU�H[DPSOH��0UV��&KLDUL�SURYLGHG�FRQWUDGLFWRU\�WHVWLPRQ\�FRQFHUQLQJ�WKH
SRLQW�LQ�WLPH�DW�ZKLFK�6PLWK�SXOOHG�RXW�KLV�JXQ���$W�ILUVW�VKH�LQGLFDWHG�WKDW
KH�GLVSOD\HG�WKH�ZHDSRQ�LPPHGLDWHO\�XSRQ�HQWHULQJ�WKH�KRXVH���/DWHU��VKH
VWDWHG� WKDW� VKH� WKRXJKW� VKH� VDZ� WKH� JXQ� RQO\� DIWHU� $SSHOOHH� EURXJKW� KHU
EDFN�GRZQVWDLUV���/DWHU�VWLOO��VKH�LQGLFDWHG�WKDW�VKH�ZDV�FRQIXVHG��DQG�WKDW
VKH�ZDV�³KDYLQJ�NLQG�RI�D�KDUG�WLPH�ZLWK� WLPH� IUDPHV´�DQG� WKDW�VKH�FRXOG
QRW�SUHFLVHO\� UHPHPEHU� WKH�VHTXHQFH� LQ�ZKLFK�HYHQWV�RFFXUUHG�� �6HH�1�7�
7ULDO�� ������� �+RZHYHU�� DIWHU� VKH� UHYLHZHG� WKH� VWDWHPHQW� VKH�JDYH� WR� WKH
SROLFH�LPPHGLDWHO\�DIWHU�WKH�HYHQWV�LQ�TXHVWLRQ��0UV��&KLDUL�ZDV�XQHTXLYRFDO
WKDW�6PLWK�GLVSOD\HG�WKH�JXQ�EHIRUH�KHU�KXVEDQG�IRUFHG�KHU�WR�JR�XSVWDLUV
ZLWK�KLP���,G��DW������:HQG\�&KLDUL�KDG�GLIILFXOW\�UHPHPEHULQJ�ZKHWKHU�KHU
EURWKHU�ZDV�SUHVHQW�LQ�WKH�OLYLQJ�URRP�ZKHQ�6PLWK�UREEHG�:LOO\�-DFNVRQ�RI
KLV�MHZHOU\���$W�RQH�SRLQW��VKH�VWDWHG�WKDW�6PLWK�GHPDQGHG�WKH�MHZHOU\�MXVW
DV�$SSHOOHH�OHIW�WKH�URRP�WR�JR�XSVWDLUV���,G��DW�������/DWHU��KRZHYHU��VKH
�)RRWQRWH�FRQWLQXHG�RQ�QH[W�SDJH��
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VHWWOHG�WKDW�LW�LV�ZLWKLQ�WKH�MXU\¶V�SXUYLHZ�WR�UHVROYH�WKH�SUREOHPV�SUHVHQWHG

E\�LQFRQVLVWHQFLHV�LQ�D�ZLWQHVV¶�WHVWLPRQ\���&RPPRQZHDOWK�Y��0LNHO�����

3D�� ����� BBB�� ���� $��G� ����� ���� �������� � 7KH� 6XSHULRU� &RXUW� PD\� QRW

UHZHLJK�WKH�HYLGHQFH�DQG�VXEVWLWXWH�RXU�MXGJPHQW�IRU�WKDW�RI�WKH�IDFWILQGHU�

&RPPRQZHDOWK�Y��9HWULQL������$��G�����������3D�6XSHU����������1RU�PD\

WKH� WULDO� FRXUW� DOWHU� D� YHUGLFW� EDVHG� RQ� D� SRVW�WULDO� UHGHWHUPLQDWLRQ� RI� WKH

FUHGLELOLW\� RI� WKH� HYLGHQFH�� � &RPPRQZHDOWK� Y�� %LJHORZ�� ���� $��G� ����

�����3D�6XSHU����������,I�D�MXU\�UHDVRQDEO\�FRXOG�KDYH�GHWHUPLQHG�IURP�WKH

HYLGHQFH� DGGXFHG� WKDW� DOO� RI� WKH� QHFHVVDU\� HOHPHQWV� RI� WKH� FULPH� ZHUH

HVWDEOLVKHG�� WKHQ� WKDW� HYLGHQFH� ZLOO� EH� GHHPHG� VXIILFLHQW� WR� VXSSRUW� WKH

YHUGLFW�� � &RPPRQZHDOWK� Y�� :RRG�� ���� $��G� ������ ����� �3D�� 6XSHU�

������

��� $V�SUHYLRXVO\�GLVFXVVHG��ZH�DUH�UHTXLUHG�E\�WKH�DSSOLFDEOH�VWDQGDUG�RI

UHYLHZ� WR� LQWHUSUHW� WKH� DERYH� HYLGHQFH� LQ� WKH� OLJKW� PRVW� IDYRUDEOH� WR� WKH

&RPPRQZHDOWK��WKH�YHUGLFW�ZLQQHU�LQ�WKLV�FDVH���7KXV��ZH�PXVW�DFFHSW�WKH

MXU\¶V� UHVROXWLRQ�RI� FUHGLELOLW\� LVVXHV�� �9HWULQL�DQG�:RRG�� VXSUD�� � %HFDXVH

ZH� DJUHH�ZLWK� WKH� &RPPRQZHDOWK� WKDW� WKH� HYLGHQFH� DGGXFHG� LQ� WKLV� FDVH

ZDV�VXIILFLHQW�WR�VXVWDLQ�WKH�FRQYLFWLRQ�DJDLQVW�$SSHOOHH� IRU� WKH� UREEHU\� RI

:LOO\�-DFNVRQ��ZH�DUH�FRQVWUDLQHG� WR� UHYHUVH� WKH�7ULDO�&RXUW¶V� JUDQW� RI� WKH

�������������������������������������������������������������������������������������������������������������
WHVWLILHG� WKDW� VKH� WKRXJKW� $SSHOOHH� PLJKW� KDYH� EHHQ� RXWVLGH� WKH� KRXVH
GXULQJ�WKH�DFWXDO�WKHIW�RI�WKH�MHZHOU\���,G��DW�����
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PRWLRQ� IRU� DFTXLWWDO�� � :H� WKHUHIRUH� UHLQVWDWH� WKH� MXU\¶V� YHUGLFW� ILQGLQJ

$SSHOOHH�JXLOW\�RI�UREELQJ�:LOO\�-DFNVRQ�

��� 7KH�&RPPRQZHDOWK�QH[W�FKDOOHQJHV�WKH�SURSULHW\�RI� WKH�7ULDO�&RXUW¶V

UHIXVDO�WR�DSSO\�WKH�PDQGDWRU\�PLQLPXP�VHQWHQFH��SXUVXDQW�WR�VHFWLRQ�����

RI� WKH�6HQWHQFLQJ�&RGH�� IRU� D� FULPH�RI� YLROHQFH� �UREEHU\�� FRPPLWWHG�E\� D

SHUSHWUDWRU�LQ�YLVLEOH�SRVVHVVLRQ�RI�D�ILUHDUP����7KLV�LVVXH�LV�SURSHUO\�EHIRUH

XV�DV�VXEVHFWLRQ�������G��DIIRUGV�WKH�&RPPRQZHDOWK�WKH�ULJKW�RI�DSSHDO�LI�D

VHQWHQFLQJ�FRXUW� UHIXVHV� WR� LPSRVH�D�PDQGDWRU\�PLQLPXP�VHQWHQFH�� �6HH

���3D�&�6�$����������G���6HQWHQFHV�IRU�2IIHQVHV�&RPPLWWHG�ZLWK�)LUHDUPV��

7KH�GHFLVLRQ� RI�ZKHWKHU� WR� LQYRNH� WKH� SURYLVLRQV� UHTXLULQJ� LPSRVLWLRQ� RI� D

PDQGDWRU\� PLQLPXP� VHQWHQFH� UHVWV� VROHO\� ZLWKLQ� WKH� GLVFUHWLRQ� RI� WKH

&RPPRQZHDOWK���&RPPRQZHDOWK�Y��*ODVV������$��G�����������3D�6XSHU�

������� DSSHDO� JUDQWHG� LQ� SDUW�� ���� 3D�� ���� ���� $��G� ����� �������

&RPPRQZHDOWK� Y�� 'DQLHOV�� ���� $��G� ����� ���� �3D�6XSHU�� ������

&RPPRQZHDOWK� Y�� %LGGOH�� ���� $��G� ����� ���� �3D�6XSHU�� ������� � 7KH

&RPPRQZHDOWK� LV� UHTXLUHG� WR� SURYLGH� QRWLFH� WR� WKH� GHIHQGDQW� DIWHU

FRQYLFWLRQ� EXW� EHIRUH� VHQWHQFLQJ� RI� LWV� LQWHQW� WR� UHTXHVW� D� PDQGDWRU\

PLQLPXP� VHQWHQFH�� � ��� 3D�&�6�$�� �� ����� �E��� � ,Q� WKH� SUHVHQW� FDVH�� WKH

&RPPRQZHDOWK�SURSHUO\�FRPSOLHG�ZLWK�WKH�QRWLFH�UHTXLUHPHQW�ZLWK�UHJDUG�WR

����������������������������������
�� 5REEHU\� LV� VSHFLILFDOO\� HQXPHUDWHG� DV� D� FULPH� RI� YLROHQFH� WR� ZKLFK� WKH
PDQGDWRU\�VHQWHQFLQJ�SURYLVLRQV�RI�VHFWLRQ������DSSO\���6HH����3D�&�6�$���
������D���DSSO\LQJ�GHILQLWLRQ�RI�³FULPH�RI�YLROHQFH´�IRXQG�DW�VXEVHFWLRQ�����
�J��RI�WKH�6HQWHQFLQJ�&RGH��
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ERWK� RI� $SSHOOHH¶V� UREEHU\� FRQYLFWLRQV�� � 6HH� 1RWLFH� RI� &RPPRQZHDOWK¶V

,QWHQW�WR�6HHN�0DQGDWRU\�6HQWHQFLQJ��ILOHG���������

��� $� VHQWHQFLQJ� FRXUW� KDV� QR� GLVFUHWLRQ� LQ� UHIXVLQJ� WR� DSSO\� WKH

PDQGDWRU\� PLQLPXP� VHQWHQFH� SURYLVLRQV� RI� WKH� 6HQWHQFLQJ� &RGH�

&RPPRQZHDOWK� Y�� 0RUJDQ�� ���� $��G� ���� ��� �3D�6XSHU�� ������� DSSHDO

GHQLHG�� ���� 3D�� ���� ���� $��G� ����� �������� � )XUWKHUPRUH�� WKH�PDQGDWRU\

PLQLPXP� VHQWHQFLQJ� SURYLVLRQV� RI� VHFWLRQ� ����� DSSO\� WR� DFFRPSOLFHV� ZKR

GLG� QRW� YLVLEO\� SRVVHVV� D� ILUHDUP� GXULQJ� WKH� FRPPLVVLRQ� RI� WKH� FULPH� RU

FULPHV�LQ�TXHVWLRQ���,G��DW������3HQQV\OYDQLD�ODZ�LV�FOHDU�WKDW�D�VHQWHQFLQJ

FRXUW�PXVW�DSSO\�WKH�SURYLVLRQV�RI�VHFWLRQ������WR�DQ�XQDUPHG�DFFRPSOLFH

ZKR�KDG�NQRZOHGJH�WKDW�KLV�FR�IHORQ�YLVLEO\�SRVVHVVHG�D�ILUHDUP�GXULQJ�WKH

FRPPLVVLRQ�RI�WKH�MRLQW�FULPHV���&RPPRQZHDOWK�Y��0DWRV������$��G�����

�����3D�6XSHU���������DSSHDO� GHQLHG�� ����3D������� ����$��G����� �������

&RPPRQZHDOWK� Y�� :LOOLDPV�� ���� $��G� ������ ���������� �3D�6XSHU�

������

��� &RQWUDU\�WR�WKH�7ULDO�&RXUW¶V�UXOLQJ�LQ�WKH�SUHVHQW�FDVH��UHVHQWHQFLQJ�D

GHIHQGDQW� SXUVXDQW� WR� D�PDQGDWRU\�PLQLPXP� VHQWHQFLQJ� VWDWXWH� GRHV�QRW

YLRODWH�FRQVWLWXWLRQDO�SURKLELWLRQV�DJDLQVW�GRXEOH�MHRSDUG\���&RPPRQZHDOWK

Y��*RQ]DOHV������$��G�����������3D�6XSHU���������DSSHDO�GLVPLVVHG�� ���

3D�� ����� ���� $��G� ���� �������� � $� GHIHQGDQW� PXVW� KDYH� D� ³OHJLWLPDWH

H[SHFWDWLRQ� RI� ILQDOLW\´� EHIRUH� GRXEOH� MHRSDUG\� SURWHFWLRQV� DSSO\�

&RPPRQZHDOWK�Y��3RVWHOO�� ����$��G������ ���� �3D�6XSHU�� �������DSSHDO
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GHQLHG������3D����������$��G���������������+RZHYHU��D�GHIHQGDQW�KDV�QR

OHJLWLPDWH�H[SHFWDWLRQ�RI�ILQDOLW\�LI�D�VWDWXWRU\�SURYLVLRQ�H[LVWV�ZKLFK�SHUPLWV

WKH�&RPPRQZHDOWK�WR�FKDOOHQJH�WKH�VHQWHQFH�LPSRVHG���,G��DW���������DQG

Q����*RQ]DOHV������$��G�DW�������&RPSDUH�8�6��Y��'L)UDQFHVFR������8�6�

��������������6�&W���������������/�(G��G�������������D�GHIHQGDQW�KDV�QR

UHDVRQDEOH� H[SHFWDWLRQ� RI� ILQDOLW\� LQ� KLV� VHQWHQFH� ZKHQ� &RQJUHVV� KDV

VSHFLILFDOO\� SURYLGHG� WKDW� WKH� VHQWHQFH� LV� VXEMHFW� WR� DSSHDO� E\� WKH

SURVHFXWLRQ����6HH�DOVR�&RPPRQZHDOWK�Y��.XQLVK������3D���������������

$��G������������������D�FULPLQDO�GHIHQGDQW�LV�FKDUJHG�ZLWK�NQRZOHGJH�RI�DOO

DSSOLFDEOH� VWDWXWRU\� SURYLVLRQV��� � $V� SUHYLRXVO\� QRWHG�� WKH� PDQGDWRU\

PLQLPXP�VHQWHQFLQJ�SURYLVLRQ�DW�LVVXH�LQ�WKLV�FDVH�H[SOLFLWO\�SURYLGHV�IRU�WKH

SRVVLELOLW\�RI�D�&RPPRQZHDOWK�DSSHDO�

��� 7KH� DSSOLFDELOLW\� RI� VHFWLRQ� �����PXVW� EH� GHWHUPLQHG� DW� WKH� WLPH� RI

VHQWHQFLQJ������3D�&�6�$����������E��� �$W�WKH�VHQWHQFLQJ�KHDULQJ�� WKH� WULDO

FRXUW�PXVW� FRQVLGHU� WKH�HYLGHQFH�DGGXFHG�DW� WULDO�� DQG�PXVW� SURYLGH� ERWK

WKH� &RPPRQZHDOWK� DQG� WKH� GHIHQGDQW� DQ� RSSRUWXQLW\� WR� SUHVHQW� DQ\

QHFHVVDU\�DGGLWLRQDO�HYLGHQFH���,G����$IWHU�D�IXOO�KHDULQJ��WKH�WULDO�FRXUW�PXVW

WKHQ�GHWHUPLQH��E\�D�SUHSRQGHUDQFH�RI�WKH�HYLGHQFH��ZKHWKHU�VHFWLRQ�����

DSSOLHV� WR� WKH� FDVH�� � ,G�� � ,I� WKH� HYLGHQFH� VXSSRUWV� LPSRVLWLRQ� RI� WKH

����������������������������������
�� 7KH� FHUWLILHG� UHFRUG� GHPRQVWUDWHV� WKDW� WKH� 7ULDO� &RXUW� DIIRUGHG� $SSHOOHH
DQG� WKH� &RPPRQZHDOWK� WKH� DSSURSULDWH� RSSRUWXQLW\� WR� EH� KHDUG� RQ� WKHVH
PDWWHUV�
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PDQGDWRU\�PLQLPXP� VHQWHQFH�� WKH� WULDO� FRXUW� KDV� QR� DXWKRULW\� WR� LPSRVH

DQ\�OHVVHU�VHQWHQFH�WKDQ�WKDW�ZKLFK�LV�SURYLGHG�XQGHU�VHFWLRQ�������D����,G��

��������F����,Q�WKH�SUHVHQW�FDVH��WKH�DSSOLFDEOH�PLQLPXP�WHUP�IRU�D�UREEHU\

FRPPLWWHG�ZLWK�D�ILUHDUP�LV�ILYH�����\HDUV���6HH����3D�&�6�$����������D��

��� :H� KDYH� DOUHDG\� UHYLHZHG� WKH� TXDQWXP� RI� HYLGHQFH� SUHVHQWHG� DW

$SSHOOHH¶V� WULDO�� �:H�KDYH�QR�KHVLWDWLRQ� LQ� ILQGLQJ� WKDW� WKH� &RPPRQZHDOWK

GHPRQVWUDWHG��E\�D�SUHSRQGHUDQFH�RI�WKH�HYLGHQFH��WKDW�$SSHOOHH¶V�FR�IHORQ

YLVLEO\�SRVVHVVHG�D�ILUHDUP�ZLWK�ZKLFK�KH�WHUURUL]HG�WKH�WKUHH�YLFWLPV�LQ�WKLV

FDVH���7KH�HYLGHQFH�LV�FOHDU�WKDW�$SSHOOHH�NQHZ�'ZLJKW�6PLWK�SRVVHVVHG�WKH

ILUHDUP�DQG�DOVR�NQHZ�WKDW�6PLWK�XVHG�WKH�ZHDSRQ�WR�WKUHDWHQ�WKH�YLFWLPV

DQG� IRUFH� WKHP� WR� FRPSO\�ZLWK�KLV� GHPDQGV�DQG� WKRVH�PDGH�E\�$SSHOOHH�

)XUWKHUPRUH��ZH�ILQG�WKDW�WKH�DWWHQGDQW�FLUFXPVWDQFHV�RI�WKLV�FDVH�LQGLFDWH

WKDW�$SSHOOHH� DQG� 6PLWK� IXOO\� LQWHQGHG� WR� URE� WKH� YLFWLPV�� DQG� WKDW� 6PLWK

XVHG� KLV� ZHDSRQ� WR� IRUFH� WKH� YLFWLPV� WR� KDQG� RYHU� WKHLU� SURSHUW\�� � 7KH

TXHVWLRQ� RI� ZKHWKHU� $SSHOOHH� ZDV� LQ� WKH� URRP� RU� QRW� LQ� WKH� URRP� ZKHQ

6PLWK�DFWXDOO\�VWULSSHG�0U��-DFNVRQ�RI�KLV�MHZHOU\�LV�VLPSO\�LUUHOHYDQW�WR�WKH

TXHVWLRQ�RI�ZKHWKHU�$SSHOOHH�DQG�6PLWK�SODQQHG�WKH�UREEHULHV�DQG�HPSOR\HG

D� ILUHDUP� WR� FRPSOHWH� WKHP�� � 8QGHU� WKH� WRWDOLW\� RI� WKH� FLUFXPVWDQFHV

SUHVHQWHG�KHUH��ZH� ILQG� WKDW�WKH�7ULDO�&RXUW� HUUHG� LQ� UHIXVLQJ� WR� DSSO\� WKH

PDQGDWRU\� PLQLPXP� VHQWHQFLQJ� SURYLVLRQV� WR� ERWK� FRXQWV� RI� UREEHU\�� DV

UHTXLUHG� XQGHU� VHFWLRQ� ����� RI� WKH� 6HQWHQFLQJ� &RGH�� � ,Q� OLJKW� RI� WKH

IRUHJRLQJ�DQDO\VLV��ZH�PXVW�UHYHUVH�WKH�MXGJPHQW�RI�VHQWHQFH�DQG�UHPDQG
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VR� WKDW� WKH� 7ULDO� &RXUW� PD\� DSSO\� WKH� SURYLVLRQV� RI� VHFWLRQ� ����� LQ� D

VHQWHQFLQJ� VFKHPH� WKDW� LV� IXOO\� FRQVLVWHQW�ZLWK� DOO� RI� WKH�SURYLVLRQV� RI� WKH

6HQWHQFLQJ�&RGH��WKH�6HQWHQFLQJ�*XLGHOLQHV��DQG�WKH�LQIRUPDWLRQ�FRQWDLQHG

LQ�WKH�SUH�VHQWHQFH�UHSRUW�ILOHG�LQ�WKLV�FDVH�

��� 7KH� RUGHU� RI� 1RYHPEHU� ���� ����� JUDQWLQJ� MXGJPHQW� RI� DFTXLWWDO� LV

YDFDWHG�DQG�WKH�MXU\�YHUGLFW�LV�UHLQVWDWHG���-XGJPHQW�RI�VHQWHQFH�UHYHUVHG�

&DVH� UHPDQGHG� IRU� UHVHQWHQFLQJ� LQ� D�PDQQHU� FRQVLVWHQW�ZLWK� WKLV�2SLQLRQ�

6XSHULRU�&RXUW�MXULVGLFWLRQ�UHOLQTXLVKHG�


