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$SSHOODQW ���� 1R���������3KLODGHOSKLD�����

$SSHDO�IURP�WKH�2UGHU�HQWHUHG�-XQH�����������GRFNHWHG
-XQH�����������LQ�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI

3KLODGHOSKLD�&RXQW\��&ULPLQDO��DW�6HSWHPEHU�7HUP��������1R��������DQG
1RYHPEHU�7HUP��������1R�������
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23,1,21�%<�+8'2&.��-�� )LOHG�'HFHPEHU��������

7KLV� LV� DQ� DSSHDO� IURP� WKH� RUGHU� GHQ\LQJ� $SSHOODQW¶V� ILUVW� SHWLWLRQ� IRU

UHOLHI�XQGHU�WKH�3RVW�&RQYLFWLRQ�5HOLHI�$FW��3&5$������3D�&�6�$��VHFWLRQV������

���� � :H� YDFDWH� WKH� RUGHU� GHQ\LQJ� SRVW�FRQYLFWLRQ� UHOLHI�� DQG� UHPDQG� IRU� D

GHWHUPLQDWLRQ�RI�$SSHOODQW¶V�LQGLJHQF\�DQG�WKH�DSSRLQWPHQW�RI�FRXQVHO�

2Q�)HEUXDU\����������$SSHOODQW�HQWHUHG�SOHDV�RI�QROR�FRQWHQGHUH�WR�WZR

FRXQWV� RI� LQYROXQWDU\� GHYLDWH� VH[XDO� LQWHUFRXUVH� �,'6,��� WZR� FRXQWV� RI

FRUUXSWLRQ�RI�PLQRUV��DQG�RQH�FRXQW�RI�LQGHFHQW�DVVDXOW����2Q�$SULO����������

WKH� WULDO� FRXUW� VHQWHQFHG� $SSHOODQW� WR� DQ� DJJUHJDWH� WHUP� RI� HLJKW� WR� WZHQW\

\HDUV
� LQFDUFHUDWLRQ�� � $SSHOODQW� ILOHG� D� WLPHO\� PRWLRQ� IRU� UHFRQVLGHUDWLRQ� RI

VHQWHQFH��DQG�WKH�WULDO�FRXUW�WKHQ�YDFDWHG�$SSHOODQW¶V�VHQWHQFH�DQG�VHW�D�GDWH

IRU� DUJXPHQW� RQ� WKH� PRWLRQ�� � $IWHU� VHYHUDO� FRQWLQXDQFHV�� WKH� FRXUW� KHDUG

DUJXPHQW�DQG�GHQLHG�$SSHOODQW
V�PRWLRQ�RQ�6HSWHPEHU�������������$SSHOODQW

                    
�����3D�&�6�$����������������DQG�������UHVSHFWLYHO\�

�� )RU� WKH� SXUSRVHV� RI� WKLV� DSSHDO�� ZH� KDYH� DVVXPHG� WKDW� WKH� WULDO� FRXUW
UHLPSRVHG� WKH� RULJLQDO� VHQWHQFH� RQ� 6HSWHPEHU� ���� ������ � :H� QRWH�
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GLG�QRW�ILOH�D�GLUHFW�DSSHDO�

$SSHOODQW�ILOHG�WKH�LQVWDQW�SUR�VH�3&5$�SHWLWLRQ�RQ�0DUFK������������7KH

3&5$�FRXUW�GHQLHG�WKH�SHWLWLRQ�RQ�-XQH�����������RQ�WKH�JURXQGV�WKDW�LW�ZDV

XQWLPHO\�SXUVXDQW�WR����3D�&�6�$�VHFWLRQ������E����%HIRUH�GRLQJ�VR��WKH�3&5$

FRXUW�QHLWKHU�DSSRLQWHG�FRXQVHO�IRU�$SSHOODQW�QRU�KHOG�D�KHDULQJ���7KLV�DSSHDO

IROORZHG�

7KH�SUR�VH� EULHI� VXEPLWWHG�E\�$SSHOODQW� DUJXHV� WKDW� WKH� 3&5$� FRXUW

HUUHG� LQ� GLVPLVVLQJ� KLV� 3&5$� SHWLWLRQ� DV� XQWLPHO\�ZLWKRXW� ILUVW� DSSRLQWLQJ

FRXQVHO���2Q�)HEUXDU\����������WKH�&RPPRQZHDOWK�ILOHG�D�PRWLRQ�WR�TXDVK

WKH�DSSHDO�RQ�WKH�JURXQGV�WKDW�WKH�3&5$�FRXUW�ZDV�ZLWKRXW� MXULVGLFWLRQ� WR

KHDU�WKH�SHWLWLRQ�EHFDXVH� LW�ZDV�XQWLPHO\�XQGHU�WKH������DPHQGPHQWV� WR

WKH�3&5$���7KLV�&RXUW�GHQLHG�WKH�&RPPRQZHDOWK
V�PRWLRQ�WR�TXDVK�ZLWKRXW

SUHMXGLFH�WR�WKH�&RPPRQZHDOWK�WR�UDLVH�WKH�LVVXH�EHIRUH�WKH�SDQHO�KHDULQJ

WKH� PHULWV� RI� WKH� FDVH�� � $OWKRXJK� ZH� DJUHH� WKDW� $SSHOODQW
V� SHWLWLRQ� LV

JRYHUQHG�E\�WKH������DPHQGPHQWV��KDYLQJ�EHHQ�ILOHG�RQ�0DUFK����������

ZH�GLVDJUHH�WKDW�TXDVKLQJ�WKH�DSSHDO�LV�DSSURSULDWH���5DWKHU��LW�LV�RQO\�DIWHU

WKH�3&5$�FRXUW�PHDVXUHV�WKH�IDFWV�DJDLQVW�WKH�SURYLVLRQV�RI�VHFWLRQ������E��

LQFOXGLQJ�WKH�H[FHSWLRQV�WKHUHWR��DQG�GHFLGHV�WKDW�WKH�SHWLWLRQ�LV�WLPH�EDUUHG�

WKDW� LW� ZLOO� EH� GLYHVWHG� RI� LWV� DXWKRULW\� WR� HQWHUWDLQ� WKH� 3&5$� SHWLWLRQ�

&RPPRQZHDOWK� Y�� 3HUU\�� ���� $��G� ������ ����� �3D�� 6XSHU�� ������

)XUWKHUPRUH��WKH�3&5$�FRXUW
V�GHFLVLRQ�UHJDUGLQJ�ZKHWKHU�D�SHWLWLRQ� LV� WLPH�

                                                                 
KRZHYHU��WKDW�WKHUH�LV�QRWKLQJ�LQ�WKH�UHFRUG�WR�LQGLFDWH�WKDW�WKH�FRXUW�GLG��LQ
IDFW��GR�VR�
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EDUUHG�LV�VXEMHFW�WR�DSSHOODWH�UHYLHZ���,G�

,QLWLDOO\�� ZH� QRWH� WKDW� $SSHOODQW¶V� SHWLWLRQ� DSSHDUV� WR� EH� XQWLPHO\�

%HFDXVH� WKH� SHWLWLRQ� ZDV� ILOHG� RQ� 0DUFK� ���� ������ LW� LV� JRYHUQHG� E\� WKH

PRVW� UHFHQW� DPHQGPHQWV� WR� WKH� 3&5$��ZKLFK�ZHUH� HQDFWHG� RQ�1RYHPEHU

����������DQG�EHFDPH�HIIHFWLYH�VL[W\�GD\V�WKHUHDIWHU��-DQXDU\������������

,QFOXGHG� LQ�WKH�DPHQGPHQWV�ZDV�D�FKDQJH� LQ� WKH�SURYLVLRQ�JRYHUQLQJ� WKH

WLPH�LQ�ZKLFK�D�3&5$�SHWLWLRQ�KDG�WR�EH�ILOHG���6HFWLRQ������E��QRZ�VWDWHV�

�E���7LPH�IRU�ILOLQJ�SHWLWLRQ�²

������ $Q\� SHWLWLRQ� XQGHU� WKLV� VXEFKDSWHU�� LQFOXGLQJ� D
VHFRQG�RU� VXEVHTXHQW� SHWLWLRQ�� VKDOO� EH� ILOHG�ZLWKLQ� RQH
\HDU�RI�WKH�GDWH�WKH�MXGJPHQW�EHFRPHV�ILQDO��XQOHVV�WKH
SHWLWLRQ�DOOHJHV�DQG�WKH�SHWLWLRQHU�SURYHV�WKDW�

�L�� WKH� IDLOXUH� WR� UDLVH� WKH� FODLP� SUHYLRXVO\�ZDV
WKH� UHVXOW� RI� LQWHUIHUHQFH� E\� JRYHUQPHQW� RIILFLDOV
ZLWK�WKH�SUHVHQWDWLRQ�RI�WKH�FODLP�LQ�YLRODWLRQ�RI�WKH
&RQVWLWXWLRQ�RU� ODZV�RI� WKLV�&RPPRQZHDOWK� RU� WKH
&RQVWLWXWLRQ�RU�ODZV�RI�WKH�8QLWHG�6WDWHV�

�LL��WKH�IDFWV�XSRQ�ZKLFK�WKH�FODLP�LV�SUHGLFDWHG
ZHUH�XQNQRZQ�WR�WKH�SHWLWLRQHU�DQG�FRXOG�QRW�KDYH
EHHQ�DVFHUWDLQHG�E\�WKH�H[HUFLVH�RI�GXH�GLOLJHQFH�
RU

�LLL��WKH�ULJKW�DVVHUWHG�LV�D�FRQVWLWXWLRQDO�ULJKW�WKDW
ZDV�UHFRJQL]HG�E\�WKH�6XSUHPH�&RXUW�RI�WKH�8QLWHG
6WDWHV�RU�WKH�6XSUHPH�&RXUW�RI�3HQQV\OYDQLD�DIWHU
WKH� WLPH� SHULRG� SURYLGHG� LQ� WKLV� VHFWLRQ� DQG� KDV
EHHQ�KHOG�E\�WKDW�FRXUW�WR�DSSO\�UHWURDFWLYHO\�

������� $Q\� SHWLWLRQ� LQYRNLQJ� DQ� H[FHSWLRQ� SURYLGHG� LQ
SDUDJUDSK�����VKDOO�EH�ILOHG�ZLWKLQ����GD\V�RI�WKH�GDWH�WKH
FODLP�FRXOG�KDYH�EHHQ�SUHVHQWHG�

������� )RU� SXUSRVHV� RI� WKLV� VXEFKDSWHU�� D� MXGJPHQW
EHFRPHV�ILQDO�DW�WKH�FRQFOXVLRQ�RI�GLUHFW�UHYLHZ��LQFOXGLQJ

                    
��$FW�RI�1RYHPEHU�����������3�/�������1R�����6SHF��6HVV��1R���������
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GLVFUHWLRQDU\�UHYLHZ�LQ�WKH�6XSUHPH�&RXUW�RI� WKH�8QLWHG
6WDWHV�DQG�WKH�6XSUHPH�&RXUW�RI�3HQQV\OYDQLD��RU�DW�WKH
H[SLUDWLRQ�RI�WLPH�IRU�VHHNLQJ�WKH�UHYLHZ�

������� )RU� SXUSRVHV� RI� WKLV� VXEFKDSWHU�� �JRYHUQPHQW
RIILFLDOV�� VKDOO� QRW� LQFOXGH� GHIHQVH� FRXQVHO�� ZKHWKHU
DSSRLQWHG�RU�UHWDLQHG�

���3D�&�6�$���������E���

*LYHQ�WKH�DERYH��$SSHOODQW�KDG�WR�ILOH�KLV�SHWLWLRQ�ZLWKLQ�RQH�\HDU�IURP

WKH� GDWH� KLV� MXGJPHQW� RI� VHQWHQFH� EHFDPH� ILQDO�� � $FFRUGLQJ� WR� VHFWLRQ

�����E������$SSHOODQW
V�MXGJPHQW�RI�VHQWHQFH�EHFDPH�ILQDO�DW�WKH�FRQFOXVLRQ�RI

GLUHFW� UHYLHZ�� �%HFDXVH�$SSHOODQW� GLG�QRW� ILOH� DQ� DSSHDO�ZLWK� WKLV� &RXUW�� KLV

MXGJPHQW� RI� VHQWHQFH� EHFDPH� ILQDO� DW� WKH� H[SLUDWLRQ� RI� WKH� WLPH� SHULRG� IRU

VHHNLQJ� VXFK� UHYLHZ�� WKLUW\� GD\V� DIWHU� KLV� PRWLRQ� IRU� UHFRQVLGHUDWLRQ� RI

VHQWHQFH� ZDV� GHQLHG�� RU� 2FWREHU� ���� ������� � 6HH� 3D�5�&ULP�3�� ����$����

3D�5�$�3��������7KHUHIRUH��$SSHOODQW¶V�MXGJPHQW�RI�VHQWHQFH�EHFDPH�ILQDO�PRUH

WKDQ�RQH�\HDU�DQG�ILYH�PRQWKV�EHIRUH�KH� ILOHG�KLV�3&5$�SHWLWLRQ�� �0RUHRYHU�

$SSHOODQW
V�SHWLWLRQ�GRHV�QRW�IDOO�ZLWKLQ�WKH�SURYLVR�RI�WKH�QRWH�IROORZLQJ�VHFWLRQ

�����E���ZKLFK�VWDWHV�WKDW�D�SHWLWLRQHU�ZKRVH�MXGJPHQW�KDV�EHFRPH�ILQDO�RQ�RU

EHIRUH�WKH�HIIHFWLYH�GDWH�RI�WKH�DPHQGPHQWV�VKDOO�EH�GHHPHG�WR�KDYH�ILOHG�D

WLPHO\�SHWLWLRQ�LI�KLV�ILUVW�SHWLWLRQ�LV�ILOHG�ZLWKLQ�RQH�\HDU�RI�WKH�HIIHFWLYH�GDWH�RI

WKH� DPHQGPHQWV�� � &RPPRQZHDOWK� Y�� $OFRUQ�� ���� $��G� ������ ����� �3D�

6XSHU�� ������� DSSHDO� GHQLHG�� ����� 3D�� /H[LV� ����� �3D�� -XQH� ��� �������

$SSHOODQW� ILOHG� KLV� 3&5$� SHWLWLRQ� RQ� 0DUFK� ���� ������ � 7KH� RQH�\HDU� JUDFH

SHULRG�H[SLUHG�RQ�-DQXDU\����������� �7KXV��EHFDXVH�$SSHOODQW¶V�SUR�VH�3&5$

                    
��7KH�WKLUWLHWK�GD\��2FWREHU���WK��ZDV�D�6XQGD\�



-��6��������

�����

SHWLWLRQ�ZDV�QRW� ILOHG�GXULQJ�WKH�RQH�\HDU�JUDFH�SHULRG�� LW� LV�XQWLPHO\�XQOHVV

RQH�RI�WKH�H[FHSWLRQV�RI�VHFWLRQ������E�����DSSOLHV���,G�

�,Q�LWV�RSLQLRQ�ILOHG�SXUVXDQW�WR�5XOH������D��RI�WKH�3HQQV\OYDQLD�5XOHV

RI� $SSHOODWH� 3URFHGXUH�� WKH� 3&5$� FRXUW� VWDWHV� WKDW� LW� UHYLHZHG� $SSHOODQW¶V

SHWLWLRQ�DQG�GHWHUPLQHG�WKDW�QRQH�RI�WKH�H[FHSWLRQV�WR�WKH�WLPH� OLPLWDWLRQ�RI

VHFWLRQ� �����E�� DSSOLHG� WR� WKH� FODLPV� KH� UDLVHG�� � 'HVSLWH� WKLV� FRQFOXVLRQ�

KRZHYHU��ZH�PXVW�VWLOO�YDFDWH�WKH�RUGHU�GLVPLVVLQJ�$SSHOODQW¶V�SHWLWLRQ���6LPSO\

VWDWHG��ZKHQ�$SSHOODQW�H[SOLFLWO\�UHTXHVWHG�WKH�DSSRLQWPHQW�RI�FRXQVHO�LQ�KLV

SUR�VH�SHWLWLRQ��WKH�3&5$�FRXUW�HUUHG�LQ�QRW�GHWHUPLQLQJ�KLV�SRVVLEOH�LQGLJHQFH

DQG� LQ� QRW� DSSRLQWLQJ� FRXQVHO� LI� LW� GHWHUPLQHG� WKDW� $SSHOODQW� ZDV� LQGLJHQW�

3XUVXDQW� WR�5XOH������RI� WKH� 3HQQV\OYDQLD�5XOHV� RI� &ULPLQDO� 3URFHGXUH�� WKH

3&5$� FRXUW�PXVW� DSSRLQW� FRXQVHO� IRU� DQ� XQUHSUHVHQWHG� GHIHQGDQW� ZKHUH� KH

VDWLVILHV� WKH� FRXUW� WKDW� KH� LV� LQGLJHQW� DQG� LW� LV� KLV� ILUVW� SHWLWLRQ�

&RPPRQZHDOWK�Y��9DQ�$OOHQ������$��G�������������3D��6XSHU��������

,Q�9DQ�$OOHQ��WKLV�&RXUW�IXUWKHU�QRWHG�WKDW�WKH�ODQJXDJH�RI�5XOH������LV

PDQGDWRU\���,G���,QGHHG��ZH�KDYH�UHSHDWHGO\�KHOG�WKDW��5XOH������D��DOORZV�DQ

LQGLJHQW�GHIHQGDQW�WKH�RSSRUWXQLW\�WR�VHFXUH�WKH�DSSRLQWPHQW�RI�FRXQVHO�WR�DLG

KLP� LQ� WKH� FRPSOHWLRQ� RI� KLV� ILUVW� SHWLWLRQ� VHHNLQJ� SRVW�FRQYLFWLRQ� FROODWHUDO

UHOLHI�� UHJDUGOHVV� RI� WKH�PHULWV� RI� KLV� FODLP���&RPPRQZHDOWK� Y�� 3HWHUVRQ�

���� $��G� ����� ���� �3D�� 6XSHU�� ������ �HPSKDVLV� DGGHG��� � 6HH� DOVR

&RPPRQZHDOWK�Y��/XFNHWW������$��G�������������3D��6XSHU���������KROGLQJ

WKDW�DQ�LQGLJHQW�SHWLWLRQHU�LV�HQWLWOHG�WR�WKH�DVVLVWDQFH�RI�FRXQVHO�WR�DLG�LQ�WKH

SUHSDUDWLRQ�RI�KLV�ILUVW�3&5$�SHWLWLRQ�HYHQ�ZKHUH�WKH�LVVXHV�UDLVHG�LQ�D�SUR�VH
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ILOLQJ�KDG�EHHQ�SUHYLRXVO\� OLWLJDWHG�RU�ZHUH�QRW�FRJQL]DEOH�XQGHU� WKH� 3&5$��

&RPPRQZHDOWK�Y��.DXIPDQQ������$��G�����������3D��6XSHU���������KROGLQJ

WKDW�WKH�DXWKRULW\�RI�WKH�3&5$�FRXUW�WR�VXPPDULO\�GLVPLVV�D�SHWLWLRQ�SXUVXDQW

WR� 5XOH� ����� FDQQRW� EH� UHDG� WR� HQFRPSDVV� DQ� XQFRXQVHOHG� ILOLQJ� E\� DQ

LQGLJHQW�� ILUVW�WLPH� SHWLWLRQHU��� � 7KHVH� FDVHV� HVVHQWLDOO\� ILQG� WKDW� WKH� FRXUW
V

SRZHU�WR�GLVPLVV�D�SHWLWLRQ�ZLWKRXW�D�KHDULQJ�XQGHU�5XOH������PXVW�EH�UHDG�LQ

SDUL�PDWHULD�ZLWK�5XOH�����
V�PDQGDWH�IRU�WKH�DSSRLQWPHQW�RI� FRXQVHO�� �2XU

KROGLQJV�KDYH�GHWHUPLQHG�WKDW�5XOH������PXVW�\LHOG�WR�5XOH������EHFDXVH�RI

WKH� VWDWHG� SXUSRVH� RI� WKH� ODWWHU� UXOH� WKDW� D� SHWLWLRQHU�PXVW� EH� DIIRUGHG� WKH

DVVLVWDQFH�RI�FRXQVHO� LQ�SUHSDULQJ�KLV� ILUVW�SHWLWLRQ�IRU�SRVW�FRQYLFWLRQ�UHOLHI��

)RU� VLPLODU� UHDVRQV��ZH� QRZ� KROG� WKDW� ��� 3D�&�6�$�� VHFWLRQ� �����PXVW� DOVR

\LHOG�WR�5XOH�������

2EYLRXVO\�� WKH�SUHVHQW�DSSHDO� GLIIHUV� VRPHZKDW� IURP� WKH�PHUH� ODFN� RI

PHULW�RI�D�SHWLWLRQHU
V�FODLPV�WKDW�ZRXOG�VXEMHFW�D�SHWLWLRQ�WR�GLVPLVVDO�ZLWKRXW

D�KHDULQJ�XQGHU�5XOH��������$Q�XQWLPHO\�SHWLWLRQ�XQGHU�VHFWLRQ������YLWLDWHV

WKH�MXULVGLFWLRQ�RI�WKH�3&5$�FRXUW���6HFWLRQ�������KRZHYHU��LPEXHV�WKH�3&5$

FRXUW�ZLWK�MXULVGLFWLRQ�EH\RQG�WKH�RUGLQDU\�RQH�\HDU�OLPLW�LQ�WKUHH�HQXPHUDWHG

FLUFXPVWDQFHV���7KXV��MXVW�DV�WKH�5XOH������FDVHV�KDYH�KHOG�WKDW�DQ�LQGLJHQW

SHWLWLRQHU� LV� HQWLWOHG� WR� FRXQVHO� LQ� RUGHU� WR� EH� DIIRUGHG� WKH� RSSRUWXQLW\� WR

LGHQWLI\�LQ�KLV�ILUVW�SHWLWLRQ�LVVXHV�RI�SRVVLEOH�PHULW���ZH�QRZ�FRQFOXGH�WKDW�5XOH

                    
��2XU�6XSUHPH�&RXUW�KDV�VWDWHG�³>F@RXQVHO�IRU�D�>3&5$@�SHWLWLRQHU�FDQ�PRUH
DEO\� H[SORUH� OHJDO� JURXQGV� IRU� FRPSODLQW�� LQYHVWLJDWH� XQGHUO\LQJ� IDFWV�
DUWLFXODWH�FODLPV�IRU�UHOLHI�DQG�SURPRWH�HIILFLHQW�DGPLQLVWUDWLRQ�RI�MXVWLFH�´�
&RPPRQZHDOWK�Y��)LQOH\������3D����������������$��G�������������������
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�����DOVR�PDQGDWHV� WKDW��HYHQ�ZKHUH�D�3&5$�SHWLWLRQ� DSSHDUV�XQWLPHO\�� DQ

LQGLJHQW�SHWLWLRQHU�LV�HQWLWOHG�WR�FRXQVHO�LQ�RUGHU�WKDW�D�GHWHUPLQDWLRQ�PD\�EH

PDGH� DV� WR�ZKHWKHU� DQ\� RI� WKH� H[FHSWLRQV� WR� WKH� WLPH� OLPLWDWLRQ� RI� VHFWLRQ

�����E��DSSO\�WR�WKH�FLUFXPVWDQFHV�VXUURXQGLQJ�KLV�FRQYLFWLRQV���7KXV��LQ�WKH

SUHVHQW�FDVH��5XOH������UHTXLUHV�WKDW�$SSHOODQW�KDYH�WKH�DVVLVWDQFH�RI�FRXQVHO

LQ� GHWHUPLQLQJ� ZKHWKHU� KH� PD\� VWLOO� ILOH� D� WLPHO\� SHWLWLRQ� XQGHU� WKH� 3&5$�

UDWKHU�WKDQ�WKH�3&5$�FRXUW�VXPPDULO\�FRQFOXGLQJ�WKDW�KH�FDQQRW���$FFRUGLQJO\�

ZH�PXVW� YDFDWH� WKH� RUGHU� DQG� UHPDQG� IRU� WKH� GHWHUPLQDWLRQ� RI� $SSHOODQW¶V

LQGLJHQF\�DQG�WKH�DSSRLQWPHQW�RI�FRXQVHO�

2UGHU� YDFDWHG�� � &DVH� UHPDQGHG� IRU� SURFHHGLQJV� FRQVLVWHQW� ZLWK� WKLV

RSLQLRQ����-XULVGLFWLRQ�UHOLQTXLVKHG�


