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$SSHOODQW�� +HDWK� 5�� :DONHU� DSSHDOV�� SUR� VH�� IURP� WKH� 1RYHPEHU� ��

����� RUGHU� GHQ\LQJ� KLV� ILUVW� SHWLWLRQ� IRU� UHOLHI� ILOHG� SXUVXDQW� WR� WKH� 3RVW

&RQYLFWLRQ�5HOLHI�$FW��3&5$������3D�&�6������������������)RU�WKH�UHDVRQV�VHW

IRUWK� EHORZ�� ZH� YDFDWH� WKLV� RUGHU� DQG� UHPDQG� IRU� WKH� DSSRLQWPHQW� RI

FRXQVHO�� � 7KH� UHOHYDQW� IDFWV� DQG� SURFHGXUDO� KLVWRU\� RI� WKLV� FDVH� DUH� DV

IROORZV�

2Q�-DQXDU\�����������D�MXU\�IRXQG�$SSHOODQW�JXLOW\�RI�WKUHH�FRXQWV�RI

SRVVHVVLRQ�RI�D�FRQWUROOHG�VXEVWDQFH�ZLWK�WKH�LQWHQW�WR�GHOLYHU��WKUHH�FRXQWV

����������������������������������

�� � �7KH�SURYLVLRQV�RI�WKH�3&5$�ZHUH�DPHQGHG�E\�WKH�$FW�RI�1RYHPEHU����
������3�/��������1R����������� �$SSHOODQW
V�SHWLWLRQ��ILOHG�2FWREHU����������
ZLOO� EH� HYDOXDWHG� XQGHU� WKH� DPHQGHG� YHUVLRQ� RI� WKH� 3&5$�� � 6HH� $FW� RI
1RYHPEHU� ���� ������ 3�/�� ������ 1R�� ���� �� ����� �SURYLGLQJ� WKDW� WKH
DPHQGPHQWV� WR� VHFWLRQV� ���������� VKDOO� DSSO\� WR� SHWLWLRQV� ILOHG� DIWHU� WKH
HIIHFWLYH�GDWH�RI�WKH�DFW��DQG������DFW�VKDOO�WDNH�HIIHFW�LQ�VL[W\�GD\V��
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RI� FULPLQDO� FRQVSLUDF\�� DQG� WZR� FRXQWV� RI� SRVVHVVLRQ� RI� D� FRQWUROOHG

VXEVWDQFH��$SSHOODQW�ZDV�VHQWHQFHG�RQ�'HFHPEHU����������WR�WZHQW\�����

WR�IRUW\������\HDUV
� LPSULVRQPHQW��DQG� MXGJPHQW�RI� VHQWHQFH�ZDV�DIILUPHG

E\�WKLV�&RXUW��&RPPRQZHDOWK�Y��:DONHU������$��G������3D�6XSHU�������

�PHPRUDQGXP� ILOHG� 2FWREHU� ���� ������� 1R� IXUWKHU� DSSHDO� ZDV� WDNHQ�� 2Q

2FWREHU�����������$SSHOODQW� ILOHG� D� 3&5$�SHWLWLRQ��SUR� VH�� DOOHJLQJ�YDULRXV

LQVWDQFHV� RI� FRXQVHO
V� LQHIIHFWLYHQHVV� DQG� UHTXHVWLQJ� WKH� DSSRLQWPHQW� RI

FRXQVHO�� � 7KH� ORZHU� FRXUW� VXPPDULO\� GHQLHG� $SSHOODQW
V� SHWLWLRQ� RQ

1RYHPEHU���������UHDVRQLQJ�WKDW�WKH�SHWLWLRQ�ZDV�XQWLPHO\�ILOHG��7KHUHDIWHU�

RQ�'HFHPEHU�����������DSSHOODQW�SHWLWLRQHG� WKH�FRXUW� WR�SURFHHG� LQ� IRUPD

SDXSHULV��EXW�DV�RI�WKLV�ZULWLQJ��WKH�FRXUW�KDV�QRW�UXOHG�RQ�WKH�UHTXHVW��7KLV

LV�DQ�DSSHDO�IURP�WKH�1RYHPEHU���������RUGHU�GHQ\LQJ�3&5$�UHOLHI��

����������������������������������

�� 7KH�&RPPRQZHDOWK�ILOHG�D�PRWLRQ�WR�TXDVK�$SSHOODQW
V�DSSHDO�RQ�WKH
EDVLV�WKDW�KLV�QRWLFH�RI�DSSHDO�IURP�WKH�1RYHPEHU���������3&5$�RUGHU��ILOHG
'HFHPEHU� ���� ������ ZDV� XQWLPHO\�� 7KH� PRWLRQ� ZDV� GHQLHG�� ZLWKRXW
SUHMXGLFH��E\�RUGHU�GDWHG�-XQH����������:H�RQFH�DJDLQ�ILQG�WKDW�$SSHOODQW
V
QRWLFH�RI�DSSHDO�ZDV�ILOHG�LQ�D�WLPHO\�IDVKLRQ�

&RQWDLQHG�LQ�WKH�UHFRUG�LV�D�OHWWHU�IURP�WKH�$SSHOODQW��DGGUHVVHG�WR�WKH
&DPEULD� &RXQW\� &OHUN� RI� &RXUWV� 2IILFH� DQG� GDWHG� 'HFHPEHU� ��� �����
ZKHUHLQ�KH�DYHUV�WKDW�WKH�DSSHDO�LV�WLPHO\�ILOHG�EHFDXVH�WKH�RUGHU�DGYLVLQJ
KLP�WKDW�3&5$�UHOLHI�KDG�EHHQ�GHQLHG�ZDV�QRW�PDLOHG�WR�KLP�XQWLO�1RYHPEHU
����������$V�SURRI�WKHUHRI��$SSHOODQW�DWWDFKHG�WR�KLV�FRUUHVSRQGHQFH�D�FRS\
RI� DQ� HQYHORSH� EHDULQJ� D� SRVWPDUN� RI� 1RYHPEHU� ���� ������ LQ� ZKLFK� KH
DOOHJHV�WKH�FRS\�RI�WKH�RUGHU�GHQ\LQJ�UHOLHI�ZDV�FRQWDLQHG��%HFDXVH�WKHUH�LV
QR�LQGLFDWLRQ�LQ�WKH�GRFNHW�LQGLFDWLQJ�ZKHQ�WKH�RUGHU�LQ�TXHVWLRQ�ZDV�PDLOHG
WR� DSSHOODQW�� WKLV� SDQHO� KDV� FKRVHQ� WR� EHOLHYH� $SSHOODQW
V� DYHUPHQW�� DQG
WKHUHIRUH�ILQGV�WKDW�KLV�DSSHDO�IURP�WKH�3&5$�RUGHU�GHQ\LQJ�UHOLHI�ZDV�WLPHO\
ILOHG�� 6HH� &RPPRQZHDOWK� Y�� *RUGRQ�� ���� $��G� ���� �3D�6XSHU�� ������
DIILUPHG������3D�����������$��G������������
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2Q�DSSHDO��$SSHOODQW�UDLVHV�YDULRXV�FODLPV�RI�FRXQVHO
V�LQHIIHFWLYHQHVV�

DQG�DOVR�FKDOOHQJHV�WKH�3&5$�FRXUW
V�GHFLVLRQ�WR�GLVPLVV�KLV�SHWLWLRQ�ZLWKRXW

ILUVW�DSSRLQWLQJ�FRXQVHO�DQG�RU�FRQGXFWLQJ�DQ�HYLGHQWLDU\�KHDULQJ���%HFDXVH

ZH�ILQG�WKDW�WKH�3&5$�FRXUW�HUUHG�E\�IDLOLQJ� WR� UXOH�RQ� WKH�DSSRLQWPHQW�RI

FRXQVHO�� DQG� WKHUHIRUH� UHPDQG� WKLV�PDWWHU� WR� WKH� WULDO� FRXUW��ZH� VKDOO� QRW

DGGUHVV�WKH�PHULWV�RI�$SSHOODQW
V�UHPDLQLQJ�FODLPV�

2XU�VWDQGDUG�RI�UHYLHZ�RI�D�SRVW�FRQYLFWLRQ�FRXUW
V�JUDQW�RU�GHQLDO�RI

UHOLHI� LV� OLPLWHG� WR� H[DPLQLQJ� ZKHWKHU� WKH� ORZHU� FRXUW
V� GHWHUPLQDWLRQ� LV

VXSSRUWHG� E\� WKH� HYLGHQFH� RI� UHFRUG� DQG�ZKHWKHU� LW� LV� IUHH� RI� OHJDO� HUURU�

&RPPRQZHDOWK�Y��0RUDOHV������3D����������������$��G�����������������

:H� ZLOO� QRW� GLVWXUE� ILQGLQJV� WKDW� DUH� VXSSRUWHG� E\� WKH� UHFRUG�

&RPPRQZHDOWK�Y��<DJHU������$��G�������������3D��6XSHU���������DSSHDO

GHQLHG������3D�����������$��G������������

3XUVXDQW� WR� WKH� DPHQGHG�YHUVLRQ� RI� WKH� 3&5$�XQGHU���� 3D�&�6�$�� �

�����E������DQ\�SHWLWLRQ��LQFOXGLQJ�VHFRQG�RU�VXEVHTXHQW�SHWLWLRQ��PXVW�EH

ILOHG�ZLWKLQ� RQH� \HDU� RI� WKH� GDWH� WKH� MXGJPHQW� RI� VHQWHQFH� EHFDPH� ILQDO�

XQOHVV�RQH�RI�WKH�H[FHSWLRQV�VHW� IRUWK� LQ�VHFWLRQ������E�����L���LLL��DSSOLHV�

7KH� MXGJPHQW�RI� VHQWHQFH� LQ�WKH� FDVH� DW�EDU� EHFDPH� ILQDO�ZKHQ�$SSHOODQW

VRXJKW��UHYLHZ��DQG��D��SDQHO��RI��WKLV��&RXUW��DIILUPHG�����6HH�����3D��&�6�$�

�� �����E����� �MXGJPHQW� RI� VHQWHQFH� EHFRPHV� ILQDO� DW� WKH� FRQFOXVLRQ� RI

GLUHFW� UHYLHZ�� LQFOXGLQJ� GLVFUHWLRQDU\� UHYLHZ� LQ� WKH� 6XSUHPH� &RXUW� RI� WKH

8QLWHG�6WDWHV�DQG�WKH�6XSUHPH�&RXUW�RI�3HQQV\OYDQLD��RU�DW�WKH�H[SLUDWLRQ�RI
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WLPH� IRU� VHHNLQJ� WKH� UHYLHZ��� � $SSHOODQW
V� SRVW�FRQYLFWLRQ� SHWLWLRQ�ZDV�QRW

ILOHG�XQWLO� 2FWREHU� ���� ������ QHDUO\� WKUHH� ���� \HDUV� DIWHU� WKH� MXGJPHQW� RI

VHQWHQFH�EHFDPH�ILQDO�

7KH�OHJLVODWXUH�FDUYHG�RXW�DQ�H[FHSWLRQ� LQ�FDVHV�ZKHUH�WKH�MXGJPHQW

RI� VHQWHQFH� EHFDPH� ILQDO� SULRU� WR� WKH� HIIHFWLYH� GDWH� RI� WKH� DPHQGPHQWV�

3XUVXDQW� WR� WKLV� H[FHSWLRQ�� D� ILUVW� SHWLWLRQ� ILOHG�ZLWKLQ� RQH� ���� \HDU� RI� WKH

HIIHFWLYH�GDWH�RI�WKH�DFW�ZLOO�EH�GHHPHG�WLPHO\���6HH�$FW�RI�1RYHPEHU����

������3�/��������1R���������������$SSHOODQW�GRHV�QRW� IDOO�XQGHU�WKLV�OLPLWHG

H[FHSWLRQ�DV�KLV�SHWLWLRQ�ZDV�ILOHG�ZHOO�EH\RQG�WKLV�RQH�\HDU�SHULRG�

7KH� WULDO� FRXUW� GHQLHG� $SSHOODQW
V� SHWLWLRQ� ZLWKRXW� D� KHDULQJ� DQG

ZLWKRXW�DSSRLQWLQJ�FRXQVHO�ILQGLQJ�LW�ZDV�XQWLPHO\�SXUVXDQW�WR�WKH�SURYLVLRQV

FLWHG�DERYH���:KLOH�ZH�DJUHH�ZLWK�WKH�3&5$�FRXUW
V�GHWHUPLQDWLRQ�WKDW� WKH

SHWLWLRQ� DSSHDUV� XQWLPHO\� RQ� LWV� IDFH�� ZH� DUH� FRQVWUDLQHG� WR� UHPDQG� WKLV

PDWWHU� IRU� D� UXOLQJ� RQ� WKH� DSSRLQWPHQW� RI� FRXQVHO� DQG� DSSRLQWPHQW� LI

ZDUUDQWHG� WR� SURYLGH� $SSHOODQW� ZLWK� KLV� ULJKWV� WR� FRXQVHO� RQ� D� ILUVW� 3&5$

SHWLWLRQ�

$Q� LQGLJHQW� $SSHOODQW� LV� HQWLWOHG� WR� FRXQVHO� RQ� KLV� ILUVW� SHWLWLRQ� IRU

3&5$�UHOLHI�SXUVXDQW�WR�3D�5�&ULP�3�������� �7KLV�SURYLVLRQ�PXVW�EH�UHDG�LQ

FRQMXQFWLRQ� ZLWK� 3D�5�&ULP�3�� ����� ZKLFK� DOORZV� D� FRXUW� WR� VXPPDULO\

GLVPLVV� D� 3&5$� SHWLWLRQ� LI� LW� ILQGV� WKDW� WKHUH� LV� QR� JHQXLQH� LVVXH� RI� IDFW

HQWLWOLQJ�$SSHOODQW�WR�UHOLHI���:H�KDYH�KHOG��>U@XOH������D��DOORZV�DQ�LQGLJHQW

GHIHQGDQW�WKH�RSSRUWXQLW\�WR�VHFXUH�WKH�DSSRLQWPHQW�RI�FRXQVHO�WR�DLG�KLP�LQ
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WKH� FRPSOHWLRQ� RI� KLV� ILUVW� SHWLWLRQ� VHHNLQJ� SRVW�FRQYLFWLRQ� FROODWHUDO� UHOLHI�

UHJDUGOHVV�RI�WKH�PHULWV�RI�KLV�FODLP��� �&RPPRQZHDOWK�Y��3HWHUVRQ�����

$��G�����������3D�6XSHU��������� �$FFRUGLQJO\�� WKH�PDQGDWHV�RI�5XOH�����

PXVW�EH�UHDG�FRQVLVWHQWO\�ZLWK�WKRVH�RI�5XOH������DQG�WKH�FRXUW
V�SRZHU�WR

GLVPLVV�D�ILUVW�3&5$�SHWLWLRQ�PXVW�\LHOG�WR�WKH�$SSHOODQW
V�ULJKWV�WR�FRXQVHO�

7KLV� UHDVRQLQJ� KROGV� WUXH� LQ� VSLWH� RI� WKH� XQWLPHO\� QDWXUH� RI� WKH

SHWLWLRQ�� � $SSHOODQW� VKRXOG� KDYH� WKH� EHQHILW� RI� KDYLQJ� FRXQVHO� UHYLHZ� KLV

FODLP� WR� GHWHUPLQH� ZKHWKHU� DQ\� RI� WKH� H[FHSWLRQV� GHOLQHDWHG� LQ� 6HFWLRQ

�����E��RI�WKH�3&5$�DFW�DSSO\����&RXQVHO�FDQ�WKHQ�GHFLGH�WR�SURFHHG�RU�QRW

EDVHG�RQ�WKH�PHULWV�RI�$SSHOODQW
V�FRQWHQWLRQV�

3ULRU�WR�WKH�DSSRLQWPHQW�RI�FRXQVHO��KRZHYHU��WKH�WULDO�FRXUW�PXVW�UXOH

RQ� $SSHOODQW
V� UHTXHVW� WR� SURFHHG� LQ� IRUPD� SDXSHULV�� � 8SRQ� ILQGLQJ� WKH

$SSHOODQW�LV�LQGLJHQW��ZH�GLUHFW�FRXQVHO�EH�DSSRLQWHG�WR�UHSUHVHQW�$SSHOODQW

RQ�KLV�ILUVW�3&5$�SHWLWLRQ���,Q�WKH�XQOLNHO\�HYHQW�WKH�FRXUW�ILQGV�$SSHOODQW�LV

QRW� LQGLJHQW� DQG� WKXV� QRW� HQWLWOHG� WR� FRXQVHO�� ZH� ZRXOG� DIILUP� WKH� WULDO

FRXUW
V� 1RYHPEHU� ��� ����� RUGHU� RQ� WKH� EDVLV� WKDW� $SSHOODQW
V� SHWLWLRQ� LV

XQWLPHO\�
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��� �6HFWLRQ������E��RI�WKH�$FW�UHTXLUHV�WKDW�D�3&5$�SHWLWLRQ�EH�ILOHG�ZLWKLQ
RQH�\HDU�RI�WKH�GDWH�MXGJPHQW�EHFRPHV�ILQDO���7KLV�UHTXLUHPHQW�LV�VXEMHFW�WR
WKUHH� H[FHSWLRQV� ZKLFK� ZRXOG� H[FXVH� XQWLPHO\� ILOLQJ�� � ���� LQWHUIHUHQFH� E\
JRYHUQPHQW� RIILFLDOV�� ���� UHDOL]DWLRQ� RI� IDFWV� SUHYLRXVO\� XQNQRZQ� WR
$SSHOODQW��ZKLFK�FRXOG�QRW�KDYH�EHHQ�GHWHUPLQHG�ZLWK�GXH�GLOLJHQFH��RU����
WKH�DVVHUWLRQ�RI�D�FRQVWLWXWLRQDO�ULJKW�UHFRJQL]HG�E\�WKH�FRXUW�DIWHU�WKH�WLPH
SHULRG� SURYLGHG� E\� WKLV� VHFWLRQ� KDG� H[SLUHG� DQG� KDV� EHHQ� KHOG� WR� DSSO\
UHWURDFWLYHO\�
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2UGHU� YDFDWHG�� � &DVH� UHPDQGHG� IRU� SURFHHGLQJV� FRQVLVWHQW� ZLWK� WKLV

RSLQLRQ���-XULVGLFWLRQ�UHOLQTXLVKHG�


