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��� -DPHV�&UDLJ�6QHGGRQ�DSSHDOV� IURP� WKH� MXGJPHQW� RI� VHQWHQFH� RI� WKH

&RXUW�RI�&RPPRQ�3OHDV�RI�<RUN�&RXQW\���:H�DIILUP�

��� 7KH�UHFRUG�EHIRUH�XV�UHYHDOV�WKDW�6QHGGRQ�ZDV�FRQYLFWHG�E\�D�MXU\�RI

IRXU�FRXQWV�RI� IRUJHU\�� WKUHH� FRXQWV� RI� WKHIW� E\�GHFHSWLRQ�� WKUHH� FRXQWV� RI

UHFHLYLQJ�VWROHQ�SURSHUW\��DQG�RQH�FRXQW�RI�FULPLQDO�DWWHPSW�WR�FRPPLW�WKHIW

E\� GHFHSWLRQ�� � (DFK� FRXQW� RI� IRUJHU\� ZDV� JUDGHG� DV� D� IHORQ\� RI� WKH� WKLUG

GHJUHH�� � 7KH� FRQYLFWLRQV� VWHPPHG� IURP� LQFLGHQWV� GXULQJ� ZKLFK� 6QHGGRQ

XVHG�DOWHUHG�3KDU�0RU�FDVK�UHJLVWHU�UHFHLSWV�WR�REWDLQ�FDVK�UHIXQGV�LQ�H[FHVV

RI�WKH�YDOXH�RI�WKH�PHUFKDQGLVH�RULJLQDOO\�SXUFKDVHG�

��� $IWHU� KH� ZDV� VHQWHQFHG�� 6QHGGRQ� ILOHG� SRVW�VHQWHQFH� PRWLRQV� IRU

MXGJPHQW�RI�DFTXLWWDO�DQG�UHFRQVLGHUDWLRQ�RI�VHQWHQFH��ZKLFK�WKH�WULDO�FRXUW

GHQLHG�� � 6QHGGRQ� WKHQ� ILOHG� DQ� DSSHDO� WR� WKLV� &RXUW� RQ� 0D\� ��� ������ � $

6WDWHPHQW� RI� 0DWWHUV� &RPSODLQHG� RI� RQ� $SSHDO� SXUVXDQW� WR� 3D�5�$�3�
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�����E�� ZDV� ILOHG� RQ� -XQH� ���� ������ DQG� DPHQGHG� RQ� -XQH� ���� �����

6QHGGRQ¶V�DSSHDO�ZDV�GLVPLVVHG�IRU�IDLOXUH�WR�ILOH�D�EULHI��KRZHYHU��E\�D�SHU

FXULDP� RUGHU� RI� WKLV� &RXUW� GDWHG� 6HSWHPEHU� ���� ������ � 6QHGGRQ

VXEVHTXHQWO\� UHTXHVWHG� OHDYH� WR� DSSHDO� QXQF� SUR� WXQF�� � 7KH� WULDO� FRXUW

LVVXHG� DQ� RUGHU� JUDQWLQJ� 6QHGGRQ¶V� UHTXHVW�� ZLWK� WKH� QRWDWLRQ� ³LI� WKH

6XSHULRU� &RXUW� SHUPLWV�´� DQG� 6QHGGRQ� ILOHG� WKH� LQVWDQW� DSSHDO� RQ� 2FWREHU

���������

��� 2Q�DSSHDO��6QHGGRQ�UDLVHV�WKH�IROORZLQJ�LVVXHV�

�� :KHWKHU� WKH� WULDO� FRXUW� HUUHG� LQ� GHQ\LQJ� GHIHQGDQW¶V
0RWLRQV� IRU� -XGJPHQW� RI� $FTXLWWDO� DQG� IRU� 5HFRQVLGHUDWLRQ� RI
6HQWHQFH� LQ� WKDW� WKH� &RPPRQZHDOWK� IDLOHG� WR� HVWDEOLVK� WKH
HOHPHQWV�QHFHVVDU\�WR�FRQYLFW�GHIHQGDQW�RI�D�IRUJHU\�� IHORQ\�RI
WKH�WKLUG�GHJUHH��UDWKHU�WKDQ�D�IRUJHU\��PLVGHPHDQRU�RI�WKH�ILUVW
GHJUHH�

�� :KHWKHU� WKH� WULDO� FRXUW� HUUHG� LQ� VHQWHQFLQJ� GHIHQGDQW
ZLWKLQ� VWDQGDUG� UDQJH� DSSURSULDWH� IRU� D� IRUJHU\�� IHORQ\� RI� WKH
WKLUG� GHJUHH�� SHU� WKH� 6HQWHQFLQJ� *XLGHOLQHV� DGRSWHG� E\� WKH
3HQQV\OYDQLD� &RPPLVVLRQ� RI� 6HQWHQFLQJ� HIIHFWLYH� $XJXVW� ���
�����

$SSHOODQW¶V�EULHI�DW���

��� 6QHGGRQ¶V� LQLWLDO� DUJXPHQW� DOOHJHV� WKDW� WKH� HYLGHQFH� SUHVHQWHG� ZDV

LQVXIILFLHQW� WR� VXSSRUW� D� FRQYLFWLRQ� IRU� WKLUG� GHJUHH� IHORQ\� IRUJHU\�� � ³7KH

VWDQGDUG� ZH� DSSO\� LQ� UHYLHZLQJ� WKH� VXIILFLHQF\� RI� HYLGHQFH� LV� ZKHWKHU�

YLHZLQJ�DOO�WKH�HYLGHQFH�DGPLWWHG�DW�WULDO�LQ�WKH�OLJKW�PRVW� IDYRUDEOH�WR�WKH

YHUGLFW�ZLQQHU��WKHUH�LV�VXIILFLHQW�HYLGHQFH� WR�HQDEOH� WKH�IDFW� ILQGHU�WR� ILQG

HYHU\�HOHPHQW�RI�WKH�FULPH�EH\RQG�D�UHDVRQDEOH�GRXEW�´��&RPPRQZHDOWK
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Y��+HEHUOLQJ������$��G�����������3D�6XSHU���������FLWLQJ�&RPPRQZHDOWK

Y��:LOOLDPV������3D����������$��G�������������

,Q� DSSO\LQJ� >WKH� DERYH@� WHVW�� ZH�PD\� QRW� ZHLJK� WKH� HYLGHQFH
DQG� VXEVWLWXWH� RXU� MXGJPHQW� IRU� WKDW� RI� WKH� IDFW�ILQGHU�� � ,Q
DGGLWLRQ��ZH� QRWH� WKDW� WKH� IDFWV� DQG� FLUFXPVWDQFHV� HVWDEOLVKHG
E\� WKH� &RPPRQZHDOWK� QHHG� QRW� SUHFOXGH� HYHU\� SRVVLELOLW\� RI
LQQRFHQFH�� $Q\� GRXEWV� UHJDUGLQJ� D� GHIHQGDQW
V� JXLOW� PD\� EH
UHVROYHG�E\�WKH� IDFW�ILQGHU�XQOHVV� WKH� HYLGHQFH� LV� VR�ZHDN�DQG
LQFRQFOXVLYH�WKDW�DV�D�PDWWHU�RI�ODZ�QR�SUREDELOLW\�RI�IDFW�PD\�EH
GUDZQ�IURP�WKH�FRPELQHG�FLUFXPVWDQFHV�

&RPPRQZHDOWK� Y�� &DVVLG\�� ���� $��G� ������ ����� �3D�6XSHU�� �����

�FLWDWLRQV�RPLWWHG��

��� +HUH��6QHGGRQ�ZDV�FRQYLFWHG�RI�YLRODWLQJ����3D�&�6�$����������ZKLFK

VWDWHV�DV�IROORZV�

��������)RUJHU\
�D�� 2IIHQVH� GHILQHG��� $� SHUVRQ� LV� JXLOW\� RI� IRUJHU\� LI�� ZLWK
LQWHQW�WR�GHIUDXG�RU�LQMXUH�DQ\RQH��RU�ZLWK�NQRZOHGJH�WKDW�KH�LV
IDFLOLWDWLQJ� D� IUDXG� RU� LQMXU\� WR� EH� SHUSHWUDWHG� E\� DQ\RQH�� WKH
DFWRU�

����DOWHUV�DQ\�ZULWLQJ�RI�DQRWKHU�ZLWKRXW�KLV�DXWKRULW\�
����PDNHV�� FRPSOHWHV�� H[HFXWHV�� DXWKHQWLFDWHV�� LVVXHV� RU
WUDQVIHUV� DQ\�ZULWLQJ� VR� WKDW� LW� SXUSRUWV� WR� EH� WKH� DFW� RI
DQRWKHU�ZKR� GLG� QRW� DXWKRUL]H� WKDW� DFW�� RU� WR� KDYH� EHHQ
H[HFXWHG� DW� D� WLPH� RU� SODFH� RU� LQ� D� QXPEHUHG� VHTXHQFH
RWKHU� WKDQ� ZDV� LQ� IDFW� WKH� FDVH�� RU� WR� EH� D� FRS\� RI� DQ
RULJLQDO�ZKHQ�QR�VXFK�RULJLQDO�H[LVWHG��RU
����XWWHUV� DQ\�ZULWLQJ�ZKLFK� KH� NQRZV� WR� EH� IRUJHG� LQ� D
PDQQHU� VSHFLILHG� LQ� SDUDJUDSKV� ���� RU� ���� RI� WKLV
VXEVHFWLRQ�

�E�� 'HILQLWLRQ��� $V� XVHG� LQ� WKLV� VHFWLRQ� WKH� ZRUG� ³ZULWLQJ´
LQFOXGHV�SULQWLQJ�RU�DQ\�RWKHU�PHWKRG�RI� UHFRUGLQJ� LQIRUPDWLRQ�
PRQH\�� FRLQV�� WRNHQV�� VWDPSV�� VHDOV�� FUHGLW� FDUGV�� EDGJHV�
WUDGHPDUNV�� RWKHU� V\PEROV� RI� YDOXH�� ULJKW�� SULYLOHJH�� RU
LGHQWLILFDWLRQ�
�F��*UDGLQJ��� )RUJHU\� LV� D� IHORQ\� RI� WKH� VHFRQG� GHJUHH� LI� WKH
ZULWLQJ�LV�RU�SXUSRUWV�WR�EH�SDUW�RI�DQ�LVVXH�RI�PRQH\��VHFXULWLHV�
SRVWDJH�RU�UHYHQXH�VWDPSV��RU�RWKHU�LQVWUXPHQWV�LVVXHG�E\�WKH
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JRYHUQPHQW�� RU� SDUW� RI� DQ� LVVXH� RI� VWRFN�� ERQGV� RU� RWKHU
LQVWUXPHQWV� UHSUHVHQWLQJ� LQWHUHVW� LQ� RU� FODLPV� DJDLQVW� DQ\
SURSHUW\�RU�HQWHUSULVH���)RUJHU\�LV�D�IHORQ\�RI�WKH�WKLUG�GHJUHH�LI
WKH�ZULWLQJ� LV� RU� SXUSRUWV� WR� EH� D�ZLOO�� GHHG�� FRQWUDFW�� UHOHDVH�
FRPPHUFLDO�LQVWUXPHQW��RU�RWKHU�GRFXPHQW�HYLGHQFLQJ��FUHDWLQJ�
WUDQVIHUULQJ�� DOWHULQJ�� WHUPLQDWLQJ� RU� RWKHUZLVH� DIIHFWLQJ� OHJDO
UHODWLRQV�� � 2WKHUZLVH�� IRUJHU\� LV� D� PLVGHPHDQRU� RI� WKH� ILUVW
GHJUHH�

���3D�&�6�$�����������6QHGGRQ�GRHV�QRW�GLVSXWH�WKDW�KLV�DFWLRQV�FRQVWLWXWHG

IRUJHU\��EXW� LQVWHDG�DUJXHV� WKDW�KLV�DOWHUDWLRQ�RI�WKH�FDVK� UHJLVWHU� UHFHLSWV

VKRXOG�KDYH�EHHQ�JUDGHG�DV�D�PLVGHPHDQRU�RI�WKH�ILUVW�GHJUHH��QRW�D�IHORQ\

RI� WKH� WKLUG� GHJUHH�� EHFDXVH� D� FDVK� UHJLVWHU� UHFHLSW� LV� QRW� D� ³GRFXPHQW

HYLGHQFLQJ�� FUHDWLQJ�� WUDQVIHUULQJ�� DOWHULQJ�� WHUPLQDWLQJ�� RU� RWKHUZLVH

DIIHFWLQJ�OHJDO�UHODWLRQV�´��$SSHOODQW¶V�EULHI�DW�����:H�GLVDJUHH�

��� %RWK� WKH� &RPPRQZHDOWK� DQG� 6QHGGRQ� DFNQRZOHGJH� WKDW� WKHUH� LV

YLUWXDOO\� QR� FDVH� ODZ� RQ� WKLV� LVVXH�� � :H� DUH� JXLGHG�� KRZHYHU�� E\� WKH

LQVLJKWIXO�RSLQLRQ�RI�WKH�WULDO�FRXUW��ZKLFK�FRQFOXGHG�DV�IROORZV�

$OWKRXJK� ZH� KDYH� IRXQG� QR� 3HQQV\OYDQLD� FDVHV� GHDOLQJ
VSHFLILFDOO\�ZLWK�WKLV�LVVXH��WKH�&RXUW�LV�RI�WKH�RSLQLRQ�WKDW�D�FDVK
UHJLVWHU� UHFHLSW� LV� D� ³GRFXPHQW� HYLGHQFLQJ«RU� RWKHUZLVH
DIIHFWLQJ�OHJDO�UHODWLRQV´�XQGHU��������F��DERYH���/LNH�D�ZULWWHQ
FRQWUDFW� RU� D� GHHG�� D� FDVK� UHJLVWHU� UHFHLSW� LV� D� ZULWLQJ� ZKLFK
HYLGHQFHV� D� OHJDO� WUDQVDFWLRQ�� � 6SHFLILFDOO\�� D� FDVK� UHJLVWHU
UHFHLSW� HYLGHQFHV� D� FRQWUDFW� IRU� WKH� VDOH� RI� JRRGV� EHWZHHQ� D
EX\HU�DQG�D�VHOOHU���7KH�DPRXQW�RI�WKH�FDVK�UHJLVWHU�UHFHLSW�VHWV
IRUWK� WKH� FRQVLGHUDWLRQ� JLYHQ� IRU� WKH� JRRGV�� � 7KH� UHFHLSW� KDV
YDOXH��VLQFH�D�EX\HU��XSRQ�UHWXUQLQJ�D�UHFHLSW�WR�WKH�VHOOHU��PD\
UHFHLYH�D�UHIXQG�RI�PRQLHV��D�VWRUH�FUHGLW��RU�JRRGV�LQ�NLQG���7R
DOWHU� D� FDVK� UHJLVWHU� UHFHLSW� LV� WR� DOWHU� WKH� OHJDO� UHODWLRQVKLS
EHWZHHQ�D�EX\HU�DQG�VHOOHU�

7ULDO�FRXUW�RSLQLRQ�ILOHG��������DW���
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��� :H�DUH�XQSXUVXDGHG�E\�6QHGGRQ¶V�DUJXPHQW�WKDW�WKH�/HJLVODWXUH�GLG

QRW�LQWHQG�WR�LQFOXGH�WKH�IRUJHU\�RI�FDVK�UHJLVWHU�UHFHLSWV�DV�IHORQLHV�RI�WKH

WKLUG� GHJUHH� EHFDXVH� LW� GLG� QRW� VSHFLILFDOO\� OLVW� FDVK� UHJLVWHU� UHFHLSWV

DQ\ZKHUH� ZLWKLQ� 6HFWLRQ� ������ � $OWKRXJK� 6HFWLRQ� �����F�� OLVWV� VHYHUDO

VSHFLILF�GRFXPHQWV�WR�ZKLFK�LW�DSSOLHV��WKDW�OLVW�LV�FOHDUO\�QRW�PHDQW�WR�EH�DOO�

LQFOXVLYH�� DV� LW� HQGV� ZLWK� UHIHUHQFH� WR� ³RWKHU� GRFXPHQW>V@� HYLGHQFLQJ�

FUHDWLQJ�� WUDQVIHUULQJ�� DOWHULQJ�� WHUPLQDWLQJ�� RU� RWKHUZLVH� DIIHFWLQJ� OHJDO

UHODWLRQV�´�����3D�&�6�$���������F��

��� %HFDXVH� ZH� ILQG� WKDW� WKH� FDVK� UHJLVWHU� UHFHLSWV� DOWHUHG� E\� 6QHGGRQ

FRQVWLWXWH� GRFXPHQWV� HYLGHQFLQJ� RU� RWKHUZLVH� DIIHFWLQJ� WKH� OHJDO� UHODWLRQV

EHWZHHQ�6QHGGRQ�DQG�3KDU�0RU��ZH�ILQG�WKDW�WKH�HYLGHQFH�VXEPLWWHG�DW�WULDO

E\� WKH� &RPPRQZHDOWK�ZDV� VXIILFLHQW� WR� VXSSRUW� 6QHGGRQ¶V� FRQYLFWLRQV� IRU

WKLUG�GHJUHH�IHORQ\�IRUJHU\�

���� 7XUQLQJ� WR� 6QHGGRQ¶V� VHFRQG� LVVXH� RQ� DSSHDO�� UHJDUGLQJ� VHQWHQFLQJ�

ZH�QRWH�WKDW�KH�KDV�IDLOHG�WR�LQFOXGH�DQ\�DUJXPHQW�ZKDWVRHYHU�WR�VXSSRUW

KLV�VHQWHQFLQJ�FODLP��DQG�KDV��WKHUHIRUH��ZDLYHG�WKH�LVVXH����³:H�GHFOLQH�WR

EHFRPH�DSSHOODQW¶V�FRXQVHO���:KHQ�LVVXHV�DUH�QRW�SURSHUO\�UDLVHG�DQG

����������������������������������
�� 3XUVXDQW� WR� WKH� 3HQQV\OYDQLD� 5XOHV� RI� $SSHOODWH� SURFHGXUH�� ³>W@KH
DUJXPHQW�VKDOO�EH�GLYLGHG�LQWR�DV�PDQ\�SDUWV�DV�WKHUH�DUH�TXHVWLRQV� WR�EH
DUJXHG��DQG�VKDOO�KDYH�«�VXFK�GLVFXVVLRQ�DQG�FLWDWLRQ�RI�DXWKRULWLHV�DV�DUH
GHHPHG�SHUWLQHQW�´��3D�5�$�3�������D����)XUWKHU��³>E@ULHIV�«�VKDOO�FRQIRUP�LQ
DOO�PDWHULDO�UHVSHFWV�ZLWK�WKH�UHTXLUHPHQWV�RI�WKHVH�UXOHV�«��RWKHUZLVH�WKH\
PD\�EH�VXSSUHVVHG��DQG�� LI� WKH�GHIHFWV� DUH� LQ� WKH�EULHI�«�RI� WKH� DSSHOODQW
DQG�DUH�VXEVWDQWLDO��WKH�DSSHDO�«�PD\�EH�TXDVKHG�RU�GLVPLVVHG�´��3D�5�$�3�
�����
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GHYHORSHG� LQ� EULHIV�� ZKHQ� WKH� EULHIV� DUH� ZKROO\� LQDGHTXDWH� WR� SUHVHQW

VSHFLILF� LVVXHV� IRU� UHYLHZ�� D� FRXUW� ZLOO� QRW� FRQVLGHU� WKH� PHULWV� WKHUHRI�´

&RPPRQZHDOWK�Y��'UHZ������$��G�������������3D�6XSHU��������

���� -XGJPHQW�RI�VHQWHQFH�DIILUPHG�


