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��� ,Q� WKLV� FDVH� RI� ILUVW� LPSUHVVLRQ�� ZH� DUH� DVNHG� WR� GHWHUPLQH

ZKHWKHU�� XQGHU� WKH� 'HFHPEHU� ���� ����� DPHQGPHQWV� WR� WKH� 9HKLFOH

&RGH���D�GULYHU�ZKR�LV�IRXQG�WR�EH�D�KDELWXDO�RIIHQGHU�GXH�WR�WKUHH�'8,

FRQYLFWLRQV�� DQG� KDV� KDG� KLV� OLFHQVH� VXVSHQGHG� DV� D� UHVXOW� WKHUHRI�

PD\� EH� IRXQG� JXLOW\� RI� YLRODWLQJ� ��� 3D�&�6�$�� �� �����E����� LI� KH

RSHUDWHV� D� PRWRU� YHKLFOH� DIWHU� WKH� H[SLUDWLRQ� RI� KLV� VXVSHQVLRQ� EXW

EHIRUH� KLV� OLFHQVH� LV� UHVWRUHG�� � 7KH� &RXUW� RI� &RPPRQ� 3OHDV� RI

1RUWKXPEHUODQG�&RXQW\�FRQFOXGHG�WKDW�D�GULYHU�PD\�QRW�EH�FRQYLFWHG

SXUVXDQW� WR� VXEVHFWLRQ� �����E����� XQGHU� VXFK� FLUFXPVWDQFHV�� DQG�

WKHUHIRUH��WKH�FRXUW�UHYHUVHG�LWV�SULRU�RUGHU�ILQGLQJ�$SSHOOHH�JXLOW\�DQG

GLVPLVVHG� WKH� VROH� FKDUJH�� 7KH� &RPPRQZHDOWK� ILOHG� D� WLPHO\� DSSHDO

FRQWHQGLQJ� WKDW�� ZLWKLQ� WKH� UHDVRQDEOH� ERXQGV� RI� VWDWXWRU\

����������������������������������
�����3D�&�6�$��������HW�VHT�
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FRQVWUXFWLRQ�� $SSHOOHH� ZDV� SURSHUO\� FKDUJHG� DQG� FRQYLFWHG� XQGHU

VXEVHFWLRQ������E������DQG��WKHUHIRUH��WKH�FDVH�VKRXOG�QRW�KDYH�EHHQ

GLVPLVVHG�� �:H� UHYHUVH� DQG� UHPDQG� IRU� SURFHHGLQJV� FRQVLVWHQW� ZLWK

WKLV�RSLQLRQ�

���7KH�UHOHYDQW� IDFWV�DQG�SURFHGXUDO�KLVWRU\�DUH�DV�IROORZV��2Q�-XQH

���� ������ 3HQQV\OYDQLD� 6WDWH� 3ROLFH� 7URRSHU� -DPHV� 0F&RUPLFN

UHVSRQGHG� WR� D� GLVSDWFK� WKDW� D� YHKLFOH�ZDV� LPSURSHUO\� REVWUXFWLQJ� D

GULYHZD\�� � $V� KH� ZDV� UHVSRQGLQJ�� 7URRSHU� 0F&RUPLFN� REVHUYHG� D

EURZQ�)RUG�%URQFR� SXVKLQJ� D� GLVDEOHG�0HUFXU\�� � 7URRSHU�0F&RUPLFN

DFWLYDWHG� KLV� SROLFH� FUXVLHU¶V� OLJKWV�� VWRSSHG� WKH� YHKLFOHV�� DQG� DVNHG

$SSHOOHH�� WKH� GULYHU� RI� WKH� )RUG� %URQFR�� ZKHWKHU� KH� KDG� D� GULYHU¶V

OLFHQVH�� � $SSHOOHH� LQLWLDOO\� GHQLHG� WKDW� KH� KDG� D� GULYHU¶V� OLFHQVH�� EXW

WKHQ� KH� SURGXFHG� DQ� H[SLUHG� OLFHQVH�� 6XEVHTXHQWO\�� 7URRSHU

0F&RUPLFN� UHTXHVWHG� $SSHOOHH¶V� FHUWLILHG� GULYLQJ� UHFRUG� IURP� WKH

3HQQV\OYDQLD� 'HSDUWPHQW� RI� 7UDQVSRUWDWLRQ� �3HQQ'27��� 7KH� FHUWLILHG

GULYLQJ�UHFRUG�UHYHDOHG�WKDW�$SSHOOHH�KDG�YLRODWHG�WKH�9HKLFOH�&RGH�RQ

QXPHURXV� RFFDVLRQV�� � ,Q� DGGLWLRQ� WR� VHYHUDO� PLQRU� WUDIILF� YLRODWLRQV�

$SSHOOHH�KDG�WKUHH�'8,�FRQYLFWLRQV���6SHFLILFDOO\��KH�ZDV�FRQYLFWHG�RI

'8,� RQ� -XQH� ��� ������ 2FWREHU� ���� ������ DQG� -DQXDU\� ���� �����

)ROORZLQJ�WKH�-DQXDU\����������FRQYLFWLRQ��$SSHOOHH�ZDV�IRXQG�WR�EH�D

KDELWXDO�RIIHQGHU�SXUVXDQW�WR����3D�&�6�$����������DQG�KLV�OLFHQVH�ZDV

UHYRNHG�IRU�D�SHULRG�RI�ILYH�\HDUV��UHYRFDWLRQ�WR�FRPPHQFH�RQ�-DQXDU\
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���� ������ � $OWKRXJK� $SSHOOHH¶V� ILYH� \HDU� UHYRFDWLRQ� WHUP� H[SLUHG� RQ

-DQXDU\� ���� ������ KH� IDLOHG� WR� REWDLQ� UHVWRUDWLRQ� RI� KLV� RSHUDWLQJ

SULYLOHJHV�EHIRUH�-XQH�����������WKH�GDWH�DW�LVVXH�

���2Q�-XO\�����������$SSHOOHH�ZDV�FLWHG�IRU�YLRODWLRQ�RI����3D�&�6�$���

�����E������ GULYLQJ� ZKLOH� RQH¶V� RSHUDWLQJ� SULYLOHJH� LV� VXVSHQGHG� RU

UHYRNHG�� DQG�� IROORZLQJ� D� EHQFK� WULDO� GH� QRYR� EHIRUH� WKH� FRXUW� RI

FRPPRQ�SOHDV��$SSHOOHH�ZDV� FRQYLFWHG�� �+RZHYHU�� DW� WKH� HQG�RI� WKH

WULDO�� WKH� WULDO� MXGJH� DJUHHG� WR� ³WDNH� WKH� PDWWHU� XQGHU� DGYLVHPHQW�´

DQG��RQ�0DUFK����������KH�HQWHUHG�WKH�RUGHU�DW�LVVXH���7KH�WULDO�MXGJH

UHYHUVHG�KLV�SULRU� ILQGLQJ� WKDW�$SSHOOHH�ZDV�JXLOW\� DQG�GLVPLVVHG� WKH

FDVH� EHFDXVH� KH� GHWHUPLQHG� WKDW� $SSHOOHH� ZDV� LPSURSHUO\� FLWHG� IRU

YLRODWLRQ�RI����3D�&�6�$���������E�����DQG�WKDW�$SSHOOHH�VKRXOG�KDYH

EHHQ�FLWHG�IRU�YLRODWLRQ�RI����3D�&�6�$���������D����7KLV�WLPHO\�DSSHDO

E\�WKH�&RPPRQZHDOWK�IROORZHG�

��� ��2Q�DSSHDO��WKH�&RPPRQZHDOWK�FRQWHQGV�WKDW�WKH�WULDO�FRXUW

HUUHG� LQ� FRQFOXGLQJ� WKDW� $SSHOOHH� ZDV� LPSURSHUO\� FKDUJHG� DQG

FRQYLFWHG� XQGHU� ��� 3D�&�6�$�� �� �����E������ 6SHFLILFDOO\�� WKH

&RPPRQZHDOWK� DYHUV� WKDW� ZKHUH� D� GULYHU� LV� IRXQG� WR� EH� D� KDELWXDO

RIIHQGHU�GXH�WR�WKUHH�'8,�FRQYLFWLRQV��DQG�KLV�OLFHQVH�LV�VXVSHQGHG�DV

D�UHVXOW� WKHUHRI�� WKH�GULYHU�LV�JXLOW\�RI�YLRODWLQJ�6HFWLRQ������E����� LI

KH� RSHUDWHV� D�PRWRU� YHKLFOH� DQ\� WLPH� EHIRUH�KLV� OLFHQVH� LV� UHVWRUHG�
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LQFOXGLQJ� WKH� WLPH� EHWZHHQ� WKH� H[SLUDWLRQ� RI� KLV� VXVSHQVLRQ� DQG

UHVWRUDWLRQ�RI�KLV�OLFHQVH�

��� ,Q�GHWHUPLQLQJ�WKH�LVVXH�SUHVHQWHG�WR�WKLV�&RXUW��LW�LV�QHFHVVDU\

IRU� XV� WR� DQDO\]H� ��� 3D�&�6�$�� �� ������ ZKLFK� ZDV� DPHQGHG� RQ

'HFHPEHU�����������HIIHFWLYH�LQ�QLQH�PRQWKV���DQG�ZKLFK�SURYLGHV�WKH

IROORZLQJ�

�E��&HUWDLQ�RIIHQVHV��
���� $Q\� SHUVRQ�ZKR� GULYHV� D�PRWRU� YHKLFOH� RQ� DQ\

KLJKZD\� RU� WUDIILFZD\� RI� WKLV� &RPPRQZHDOWK� DW� D� WLPH
ZKHQ�WKHLU�RSHUDWLQJ�SULYLOHJH�LV�VXVSHQGHG�RU�UHYRNHG�DV
D� FRQGLWLRQ� RI� DFFHSWDQFH� RI� $FFHOHUDWHG� 5HKDELOLWDWLYH
'LVSRVLWLRQ� IRU� D� YLRODWLRQ� RI� VHFWLRQ� �����UHODWLQJ� WR
GULYLQJ� ZKLOH� XQGHU� WKH� LQIOXHQFH� RI� DOFRKRO� RU� FRQWUROOHG
VXEVWDQFH��RU�EHFDXVH�RI�D�YLRODWLRQ�RI�VHFWLRQ������E����
�UHODWLQJ� WR� VXVSHQVLRQ� IRU� UHIXVDO�� RU� ����� VKDOO�� XSRQ
FRQYLFWLRQ�� EH� JXLOW\� RI� D� VXPPDU\� RIIHQVH� DQG� VKDOO� EH
VHQWHQFHG� WR� SD\� D� ILQH� RI� ������� DQG� WR� XQGHUJR
LPSULVRQPHQW�IRU�D�SHULRG�RI�QRW�OHVV�WKDQ����GD\V�

����7KLV�VXEVHFWLRQ�VKDOO�DSSO\�WR�DQ\�SHUVRQ�DJDLQVW
ZKRP�RQH�RI�WKHVH�VXVSHQVLRQV�KDV�EHHQ�LPSRVHG�ZKHWKHU
WKH�SHUVRQ�LV�FXUUHQWO\�VHUYLQJ�WKLV�VXVSHQVLRQ�RU�ZKHWKHU
WKH�HIIHFWLYH�GDWH�RI� VXVSHQVLRQ�KDV�EHHQ�GHIHUUHG�XQGHU
DQ\�RI�WKH�SURYLVLRQV�RI�VHFWLRQ�������UHODWLQJ�WR�DGGLWLRQDO
SHULRG� RI� UHYRFDWLRQ� RU� VXVSHQVLRQ��� � 7KLV� SURYLVLRQ� VKDOO
DOVR�DSSO\�XQWLO�WKH�SHUVRQ�KDV�KDG�WKH�RSHUDWLQJ�SULYLOHJH
UHVWRUHG��7KLV�VXEVHFWLRQ�VKDOO�DOVR�DSSO\�WR�DQ\�UHYRFDWLRQ
LPSRVHG�SXUVXDQW�WR�VHFWLRQ������UHODWLQJ�WR�UHYRFDWLRQ�RI
KDELWXDO� RIIHQGHU¶V� OLFHQVH�� LI� DQ\� RI� WKH� HQXPHUDWHG
RIIHQVHV�ZDV�IRU�D�YLRODWLRQ�RI�VHFWLRQ������

���3D�&�6�$���������E�����������HPSKDVLV�DGGHG��

���%DVHG�RQ�WKH�H[SUHVV��XQDPELJXRXV�ODQJXDJH�RI�6HFWLRQ������E��

DQG� VXSSRUWLQJ� FDVH� ODZ�� ZH� KROG� WKDW� ���� D� GULYHU� ZKR� RSHUDWHV� D

����������������������������������
��7KH������DPHQGPHQWV�DGGHG�VXEVHFWLRQ��E�����
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PRWRU� YHKLFOH� ZKLOH� KLV� OLFHQVH� LV� VXVSHQGHG� GXH� WR� KLV� VWDWXV� DV� D

KDELWXDO� RIIHQGHU�� '8,� UHODWHG�� PD\� EH� FLWHG� XQGHU� VXEVHFWLRQ

�����E������ HYHQ� WKRXJK� WKH� ODQJXDJH� UHIHUULQJ� WR� KDELWXDO� RIIHQGHU

VXVSHQVLRQV� LV� IRXQG� LQ�VXEVHFWLRQ������E������ DQG����� WKH�SHQDOWLHV

IRXQG�LQ�VXEVHFWLRQ������E�����PD\�EH�LPSRVHG�LI�WKH�GULYHU�RSHUDWHV

D�PRWRU�YHKLFOH�DIWHU�WKH�H[SLUDWLRQ�RI�KLV�KDELWXDO�RIIHQGHU�VXVSHQVLRQ

EXW�EHIRUH�WKH�UHVWRUDWLRQ��RI�KLV�OLFHQVH�

���7KH� FOHDU�� XQDPELJXRXV� ODQJXDJH� RI� VXEVHFWLRQ� �����E����

SURYLGHV� WKDW� ³>W@KLV� VXEVHFWLRQ� VKDOO� DOVR� DSSO\� WR� DQ\� UHYRFDWLRQ

LPSRVHG�SXUVXDQW� WR� VHFWLRQ������ �UHODWLQJ� WR� UHYRFDWLRQ� RI� KDELWXDO

RIIHQGHU¶V� OLFHQVH�� LI� DQ\� RI� WKH� HQXPHUDWHG� RIIHQVHV� ZDV� IRU� D

YLRODWLRQ�RI�VHFWLRQ������>UHODWLQJ�WR�'8,@�´��+HUH��$SSHOOHH�ZDV�IRXQG

WR�EH�D�KDELWXDO�RIIHQGHU�DV�D�UHVXOW�RI�WKUHH�'8,�FRQYLFWLRQV���$V�VXFK�

LW� LV� FOHDU� WKDW� KH� ZDV� VXEMHFW� WR� VXEVHFWLRQ� �����E������ � +RZHYHU�

$SSHOOHH� DUJXHV� WKDW� WKLV� ILQGLQJ� GRHV� QRW� DXWRPDWLFDOO\� UHTXLUH� WKH

FRQFOXVLRQ� WKDW� KH� ZDV� VXEMHFW� WR� WKH� SHQDOWLHV� XQGHU� VXEVHFWLRQ

�����E����� RU� WKDW� KH� FRXOG� EH� FLWHG� XQGHU� VXEVHFWLRQ� �����E����

RQO\���:H�GLVDJUHH�

��� � ,Q�&RPPRQZHDOWK� Y�� <HUHE�� ���� $��G� ���� �3D�6XSHU�� ������

WKH� DSSHOODQW��ZKR�ZDV� IRXQG� WR� EH� D�'8,� UHODWHG�KDELWXDO� RIIHQGHU�

DQG�ZKR� GURYH�ZKLOH� KLV� OLFHQVH�ZDV� VXVSHQGHG� DV� D� UHVXOW� WKHUHRI�

ZDV�FLWHG�IRU�DQG�FRQYLFWHG�RI�YLRODWLQJ�6HFWLRQ������E��� �2Q�DSSHDO�
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WKH�DSSHOODQW�DUJXHG�WKDW�KH�FRXOG�QRW�EH�FLWHG�XQGHU�6HFWLRQ������E�

JHQHUDOO\��EXW�WKDW�KH�KDG�WR�EH�FLWHG�VSHFLILFDOO\�XQGHU������E�����IRU

GULYLQJ� ZKLOH� KLV� OLFHQVH� ZDV� VXVSHQGHG� DV� D� KDELWXDO� RIIHQGHU�� � ,Q

UHYLHZLQJ� WKH� LVVXH�� WKLV�&RXUW� DQDO\]HG� VXEVHFWLRQV� �����E����� DQG

�E������ DV� DPHQGHG�� DQG� GHWHUPLQHG� WKDW� XQGHU� WKH� FLUFXPVWDQFHV

SUHVHQWHG�LW�ZDV�SURSHU� IRU�WKH�SROLFH�RIILFHU�WR�FLWH�WKH�DSSHOODQW�IRU

YLRODWLQJ� 6HFWLRQ� �����E�� JHQHUDOO\�� � 6SHFLILFDOO\�� ZH� VWDWHG� WKH

IROORZLQJ�

:H�FDQQRW�DJUHH�WKDW�DSSHOODQW¶V�DVVHUWLRQ�WKDW�VXEVHFWLRQ
�����E����� LV� D� VHSDUDWH� RIIHQVH� IURP� VXEVHFWLRQ
�����E�������$�FDUHIXO� UHDGLQJ�RI� WKH�VWDWXWH� UHYHDOV� WKDW
VXEVHFWLRQ������E�����LV�PHUHO\�D�FODULILFDWLRQ�RI�ZKHQ�WKH
PRUH� VHYHUH� SHQDOW\� VHW� IRUWK� LQ� VXEVHFWLRQ� �����E����
DSSOLHV�� � 7KH� LQWURGXFWRU\� ODQJXDJH� RI� VXEVHFWLRQ� �E�����
FKRVHQ� E\� WKH� OHJLVODWXUH�� GHPRQVWUDWHV� WKLV� IDFW�� � ³7KLV
VXEVHFWLRQ� VKDOO� DSSO\«�7KLV� SURYLVLRQ� VKDOO� DOVR� DSSO\«�´
7KH� RQO\� RWKHU� SURYLVLRQ� RU� VXEVHFWLRQ� WR� ZKLFK� WKLV
ODQJXDJH� FRXOG� SRVVLEO\� UHIHU� LV� VXEVHFWLRQ� �E�����
,PSRUWDQWO\�� VXEVHFWLRQ� �����E����� GRHV� QRW� VWDWH� DQ\
SHQDOW\�� ZKLOH� VXEVHFWLRQV� �D�� DQG� �E����� ERWK� VWDWH
VHSDUDWH�SHQDOWLHV���7KLV�VWUXFWXUH�RI�WKH�VWDWXWH�LQGLFDWHV
WKDW��KDG�RXU�OHJLVODWXUH�LQWHQGHG�VXEVHFWLRQ��E�����WR�DFW
DV� D� VHSDUDWH� RIIHQVH�� LW� ZRXOG� KDYH� LQGLFDWHG� DQ
DSSURSULDWH�SHQDOW\�

<HUHE������$��G�DW�����

����$SSO\LQJ�WKH�SULQFLSOHV�HQXQFLDWHG� LQ�<HUHE��ZH� ILQG� WKDW� LW�ZDV

SURSHU� IRU� $SSHOOHH� WR� EH� FLWHG� XQGHU� VXEVHFWLRQ� �����E����� UDWKHU

WKDQ��E�������$V�ZDV�LQGLFDWHG�LQ�<HUHE��VXEVHFWLRQV��E�����DQG��E����

DUH�QRW�VHSDUDWH�RIIHQVHV�DQG�WKH�SHQDOWLHV�SURYLGHG�IRU�D�YLRODWLRQ�RI

HLWKHU�VXEVHFWLRQ��E�����RU��E�����DUH�SURYLGHG�IRU�LQ�VXEVHFWLRQ��E�����
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7KHUHIRUH��LQ�RUGHU�WR�LPSRVH�D�FULPLQDO�SHQDOW\�IRU�YLRODWLRQ�RI�DQ\�RI

WKH�VXEVHFWLRQV�RI�6HFWLRQ������E���LW�LV�SURSHU�IRU�WKH�GHIHQGDQW�WR�EH

FKDUJHG�XQGHU�VXEVHFWLRQ��E�������$SSHOOHH¶V�DUJXPHQW�WR�WKH�FRQWUDU\

LV�PHULWOHVV�

���� )LQDOO\��KDYLQJ�IRXQG�WKDW�6HFWLRQ������E�����LV�DSSOLFDEOH��ZH

PXVW�GHWHUPLQH�ZKHWKHU� WKH�SURYLVLRQ�SHUPLWV� WKH�ILOLQJ� RI� D� FLWDWLRQ

ZKHUH� D� GULYHU� RSHUDWHV� D� PRWRU� YHKLFOH� DIWHU� WKH� H[SLUDWLRQ� RI� KLV

VXVSHQVLRQ� DV� D� KDELWXDO� RIIHQGHU� EXW� EHIRUH� WKH� UHVWRUDWLRQ� RI� KLV

OLFHQVH���,Q�PDNLQJ�WKLV�GHWHUPLQDWLRQ��LW�LV�XQQHFHVVDU\�IRU�XV�WR�ORRN

DQ\� IXUWKHU� WKDQ� DW� WKH� FOHDU�� XQDPELJXRXV� ODQJXDJH� RI� VXEVHFWLRQ

�����E������ZKLFK�VSHFLILFDOO\�SURYLGHV�WKDW�³>W@KLV�SURYLVLRQ�VKDOO�DOVR

DSSO\�XQWLO� WKH�SHUVRQ�KDV�KDG� WKH� RSHUDWLQJ�SULYLOHJH� UHVWRUHG�´�� ��

3D�&�6�$���������E�������%DVHG�RQ�WKLV�H[SUHVV�ODQJXDJH��ZH�FRQFOXGH

WKDW� $SSHOOHH�� ZKR� RSHUDWHG� D� YHKLFOH� DIWHU� WKH� H[SLUDWLRQ� RI� KLV

VXVSHQVLRQ� DV� D� KDELWXDO� RIIHQGHU�� '8,� UHODWHG�� EXW� EHIRUH� WKH

UHVWRUDWLRQ� RI� KLV� OLFHQVH�� ZDV� SURSHUO\� FLWHG� IRU� YLRODWLRQ� RI� ��

3D�&�6�$�� �� �����E������ $V� VXFK�� WKH� WULDO� FRXUW� FOHDUO\� HUUHG� LQ

UHYHUVLQJ�LWV�ILQGLQJ�RI�JXLOW�DQG�GLVPLVVLQJ�WKH�FKDUJH�RQ�WKLV�EDVLV��

����������������������������������
��$V�QRWHG�LQ�<HUHE��³WKLV�SURYLVLRQ´�UHIHUV�WR�VXEVHFWLRQ������E�����
�� ,Q� LWV� RSLQLRQ�� WKH� WULDO� FRXUW� LQGLFDWHG� WKDW� $SSHOOHH� VKRXOG� KDYH
EHHQ� FKDUJHG� ZLWK� YLRODWLRQ� RI� VXEVHFWLRQ� �����D��� � +RZHYHU�� DV
GLVFXVVHG� VXSUD�� $SSHOOHH� ZDV� SURSHUO\� FKDUJHG� XQGHU� VXEVHFWLRQ
�����E�������7KH�WULDO�FRXUW¶V�FRQWHQWLRQ�WR�WKH�FRQWUDU\�LV�LQFRUUHFW�



-�6��������

�����

7KHUHIRUH��ZH�UHLQVWDWH�WKH�ILQGLQJ�RI�JXLOW�DQG�UHPDQG�IRU�SURFHHGLQJV

FRQVLVWHQW�ZLWK�WKLV�RSLQLRQ�

���� 2UGHU�UHYHUVHG��FDVH�UHPDQGHG�IRU�SURFHHGLQJV�FRQVLVWHQW�ZLWK

WKLV�RSLQLRQ��MXULVGLFWLRQ�UHOLQTXLVKHG�


