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��� $OEHUW�6\OYHVWHU�3D\VRQ�DSSHDOV�IURP�WKH�MXGJPHQW�RI�VHQWHQFH�HQWHUHG

IROORZLQJ�KLV�SUR�VH��QRQ�QHJRWLDWHG�JXLOW\�SOHD�WR�EXUJODU\����:H�DUH�ERXQG�WR

DJUHH�ZLWK�3D\VRQ�WKDW�KLV�ZDLYHU�RI�FRXQVHO�ZDV�FRQVWLWXWLRQDOO\�LQDGHTXDWH�

:H�WKHUHIRUH�YDFDWH�KLV�MXGJPHQW�RI�VHQWHQFH�DQG�UHPDQG�IRU�D�QHZ�WULDO�

��� ,Q�$SULO�RI�������3D\VRQ�ZDV�REVHUYHG�EUHDNLQJ� LQWR�D�KRXVH�RQ�3HDFK

6WUHHW� LQ� (ULH� E\� D� UHVLGHQW� RI� WKDW� QHLJKERUKRRG�� � 7KLV� QHLJKERU� FDOOHG� WKH

SROLFH��ZKR�IRXQG�3D\VRQ�KLGLQJ�LQ�WKH�KRXVH��LQ�SRVVHVVLRQ�RI�FRLQV�DQG�D�JROG

ZDWFK�ODWHU�LGHQWLILHG�E\�WKH�RFFXSDQW��DV�KLV�� �7KHUH�ZDV�HYLGHQFH�RI� IRUFHG

HQWU\�

                                        
��%XUJODU\�RI�D�QRQ�RFFXSLHG�VWUXFWXUH�DGDSWHG�IRU�RYHUQLJKW�DFFRPPRGDWLRQ��D
ILUVW�GHJUHH�IHORQ\�DV�SHU����3D�&�6���������
�� $OWKRXJK� WKH�KRXVH�ZDV�QRW� RFFXSLHG�E\� DQ\RQH� RWKHU� WKDQ� 3D\VRQ�DW� WKH
WLPH�KH�ZDV�IRXQG�LQ�LW��LW�ZDV�QRW�DQ�DEDQGRQHG�VWUXFWXUH���+RZHYHU��LW�LV�QRW
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��� $� OLWWOH� RYHU� RQH� ZHHN� ODWHU�� WKH� SXEOLF� GHIHQGHU� ZDV� DSSRLQWHG� WR

UHSUHVHQW�3D\VRQ���+RZHYHU��DOWKRXJK�WKHUH�LV�QHLWKHU�D�SHWLWLRQ�IRU�QRU�D�JUDQW

RI� ZLWKGUDZDO� LQ� WKH� UHFRUG� EHIRUH� XV�� WKH� SXEOLF� GHIHQGHU� ZDV� QRW� DJDLQ

DFWLYHO\�LQYROYHG�LQ�WKLV�FDVH�XQWLO�DIWHU�VHQWHQFLQJ��

��� $SSUR[LPDWHO\� RQH� PRQWK� DIWHU� WKH� SXEOLF� GHIHQGHU� ZDV� DSSRLQWHG� WR

UHSUHVHQW�KLP��3D\VRQ�SRVWHG�ERQG�DQG�ZDV�UHOHDVHG�RQ�WKH�FRQGLWLRQ�WKDW�KH

                                                                                                                                      
FOHDU� WR� XV� ZKHWKHU� WKH� SHUVRQ� OLYLQJ� LQ� LW� ZDV� D� WHQDQW� RU� DQ� RZQHU�� � :H
WKHUHIRUH�UHIHU�WR�KLP�DV�WKH��RFFXSDQW��
��$Q�DSSOLFDWLRQ�IRU�D�SXEOLF�GHIHQGHU�ZDV�GDWH�VWDPSHG�DQG�GRFNHWHG�0D\���
�����RQ�3D\VRQ
V�EHKDOI�LQ�ZKLFK�KH�DOOHJHG�� LQWHU�DOLD��WKDW�KH�ZDV�SUHVHQWO\
LQFDUFHUDWHG�DQG�KDG�QR�PRQH\�RU�MRE���7KH�QRWDUL]HG�DSSOLFDWLRQ��VLJQHG�DQG
VZRUQ�WR�E\�3D\VRQ�RQ�$SULO�����������LQFOXGHG�WKH�VLJQHG�HQWU\�RI�DSSHDUDQFH
E\� $�-�� $GDPV�� (VTXLUH�� XQGHU� WKH� $SULO� ���� ����� VLJQDWXUH� RI� 0LFKDHO� 0�
3DOPLVDQR��3XEOLF�'HIHQGHU���7KH�DSSOLFDWLRQ�ZDV�VLJQHG�DQG�DSSURYHG�E\�WKH
+RQRUDEOH�6KDG�&RQQHOO\�RQ�0D\����������DV�IROORZV�

$1'�12:��WKLV��WK�GD\�RI�0D\��������XSRQ�ZULWWHQ�PRWLRQ�RI� WKH
GHIHQGDQW��WKH�3XEOLF�'HIHQGHU�LV�KHUHE\�DSSRLQWHG�DV�FRXQVHO�IRU
WKH� GHIHQGDQW� LQ� WKH� DERYH� HQWLWOHG� FDVH� DQG� LV� SHUPLWWHG� WR
SURFHHG�LQ�IRUPD�SDXSHULV�

7KHUH� LV� QR� VXEVHTXHQW� ZLWKGUDZDO� RI� WKH� SXEOLF� GHIHQGHU� LQ� WKH� VHYHUDO
GRFNHWV�RI�UHFRUG��WKH�WZR�WULDO�FRXUW�RSLQLRQV��WKH�RIILFLDO�UHFRUG�LWVHOI�LQ�IXOO��RU
WKH�SDUWLHV
�EULHIV�� �7KXV�� WKH�3XEOLF�'HIHQGHU�ZDV� WKH� DWWRUQH\�RI� UHFRUG�� DW
OHDVW�XQWLO� HQWU\� RI� SUHVHQW� DSSHOODWH� FRXQVHO� ±�ZKR�� DV� GLVFXVVHG�EHORZ��ZH
VSHFXODWH�PD\� EH� IURP� WKH� 3XEOLF�'HIHQGHU
V� RIILFH�� � ,W� DSSHDUV� 3D\VRQ� ZDV
SHUPLWWHG�WR�SURFHHG�SUR�VH�ZKLOH�WKH�3XEOLF�'HIHQGHU�ZDV�VWLOO�WKH�DWWRUQH\�RI
UHFRUG��DQG�WKDW�WKH�3XEOLF�'HIHQGHU�UHSUHVHQWHG�KLP�LPPHGLDWHO\�EHIRUH�DQG
LPPHGLDWHO\�DIWHU�KH�SURFHHGHG�SUR�VH��ZLWK�QR�ZLWKGUDZDO�DQG�UH�DSSRLQWPHQW
RI� FRXQVHO�� � 7KLV� LV� LPSURSHU�� � 7KHUH� LV� QR� ULJKW� WR� K\EULG� UHSUHVHQWDWLRQ�
&RPPRQZHDOWK�Y��(OOLV������3D�����������$��G�������������

$SSHOODWH�FRXQVHO��0U��%XUW��PDNHV�QR�UHIHUHQFH�LQ�KLV�EULHI�WR�WKH�0D\������
DSSRLQWPHQW� RI� WKH� 3XEOLF� 'HIHQGHU�� QRU� GRHV� KH� DFNQRZOHGJH� KLV� RZQ
DIILOLDWLRQ�ZLWK�WKH�3XEOLF�'HIHQGHU���+RZHYHU��WKLV�FRXUW
V�GRFNHW�UHYHDOV�WKDW
WKH� VWUHHW� DGGUHVV� OLVWHG� RQ�0U�� %XUW
V� EULHI� LV� DFWXDOO\� WKH� 3XEOLF� 'HIHQGHU
V
RIILFH�� �:H� LQIHU� WKDW� 0U�� %XUW� LV� DIILOLDWHG� ZLWK� WKDW� RIILFH�� DOWKRXJK� ZH� DUH
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UHPDLQ� LQ� WKH� FRXQW\�� � 2QH� ZHHN� ODWHU�� LQ� VLJQHG� GRFXPHQWV� ZKLFK� DUH� RI

UHFRUG�EXW�ZKLFK�KDYH�QRW�EHHQ�GRFNHWHG��3D\VRQ��DFWLQJ�SUR�VH�LQ�IURQW�RI�(ULH

'LVWULFW�-XVWLFH�6DPXHO�'L3DROR��ZDLYHG�KLV�ULJKW�WR�D�SUHOLPLQDU\�KHDULQJ�DQG

WR�FRXQVHO�IRU�WKH�OLPLWHG�SXUSRVH�RI��WKLV�KHDULQJ�WULDO��

��� (LJKW�PRQWKV�ODWHU��3D\VRQ�DSSHDUHG�SUR�VH�EHIRUH�WKH�+RQRUDEOH�6KDG

&RQQHOO\�IRU�WKH�HQWU\�RI�KLV�SOHD�� �7KH�$VVLVWDQW�'LVWULFW�$WWRUQH\�TXHVWLRQHG

KLP�DV�IROORZV�

05�� =$.�� � <RXU� +RQRU�� WKLV� LV� WKH� SOHD� LQ� WKH� PDWWHU� RI� WKH
&RPPRQZHDOWK� YHUVXV� $OEHUW� 6\OYHVWHU� 3D\VRQ� DW� ����� RI� �����
0U��3D\VRQ�LV�SUHVHQW�KHUH���0U��3D\VRQ��GR�\RX�KDYH�DQ�DWWRUQH\"

7+(�'()(1'$17���1R��,�GRQ
W��VLU�

05��=$.���$QG�LV�LW�\RXU�GHVLUH�WR�SURFHHG�ZLWKRXW�DQ�DWWRUQH\"

7+(�'()(1'$17���<HV��VLU�

05��=$.���,V�WKDW�EHFDXVH�\RX�FDQ
W�DIIRUG�RQH"

7+(�'()(1'$17���([DFWO\�

05��=$.���2ND\���+DYH�\RX�DSSOLHG�WKURXJK�WKH�3XEOLF�'HIHQGHU
V
RIILFH"

7+(�'()(1'$17�� � <HV�� DQG� ,� FDQ
W� DIIRUG� RQH� WKURXJK� WKHP�� � ,
ZRUN�

05�� =$.�� � %XW� QHYHUWKHOHVV� \RX� MXVW� DV� VRRQ� JHW� WKLV� RYHU� ZLWK
WRGD\���LV�WKDW�FRUUHFW"

7+(�'()(1'$17���([DFWO\�

05���=$.���$OO�ULJKW���0U��3D\VRQ��\RX
UH�FKDUJHG�ZLWK�WKH�RIIHQVH
RI�EXUJODU\����

,PPHGLDWHO\�IROORZLQJ�WKLV�H[FKDQJH��$VVLVWDQW�'LVWULFW�$WWRUQH\�=DN�FROORTXLHG

3D\VRQ� RQ� KLV� HQWU\� RI� D� QRQ�QHJRWLDWHG� JXLOW\� SOHD�� DQG� 3D\VRQ� VLJQHG� D

                                                                                                                                      
XQDEOH�WR�VWDWH�ZLWK�FHUWDLQW\�ZKHWKHU�0U��%XUW� LV� UHSUHVHQWLQJ�3D\VRQ� LQ�KLV
FDSDFLW\�DV�D�3XEOLF�'HIHQGHU�
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VXSSOHPHQWDO�IRUP�H[SODLQLQJ�DQG�YHULI\LQJ�WKDW�KH�XQGHUVWRRG�KLV�JXLOW\�SOHD

ULJKWV���7KLV�H[SODQDWLRQ�LQFOXGHG�WKH�IROORZLQJ�UHOHYDQW�VWDWHPHQWV�

�� ,�XQGHUVWDQG�WKH�FULPH�V��,�DP�FKDUJHG�ZLWK���,�KDYH�UHFHLYHG�D
FRS\� RI� WKH� LQIRUPDWLRQ� DQG� ,� ZDV� QRWLILHG� RI� WKH� FULPH�V�
DJDLQVW�PH�DW�P\�DUUDLJQPHQW���P\�DWWRUQH\�KDV�UHYLHZHG�WKH
FKDUJH�V��ZLWK�PH� DV�ZHOO� DV� WKH� HOHPHQWV� RI� HDFK� SDUWLFXODU
FULPH�

�� ,�XQGHUVWDQG�WKDW�LI�,�DP�SOHDGLQJ�JXLOW\�QR�FRQWHVW�ZLWKRXW�DQ
DWWRUQH\��,�DP�ZDLYLQJ�P\�ULJKW�WR�DQ�DWWRUQH\���,�NQRZ�WKDW�,
KDYH�D�ULJKW�WR�DQ�DWWRUQH\�WR�UHSUHVHQW�PH��LQFOXGLQJ�RQH�WR�EH
DSSRLQWHG�IUHH�RI�FKDUJH� LI� ,�DP�XQDEOH� WR�DIIRUG�DQ�DWWRUQH\�

7KH�IRUP�LQFOXGHG�QR�RWKHU�LQIRUPDWLRQ�UHOHYDQW�WR�D�ZDLYHU�RI�FRXQVHO��DQG�QR

VHSDUDWH� IRUP�ZDV�XVHG�� � 7KLV�ZDV� WKH� H[WHQW� RI� 3D\VRQ
V�ZDLYHU� RI� FRXQVHO

FROORTX\� SULRU� WR� HQWU\� RI� WKH� SOHD�� � 7KH� FRXUW� WKHQ� DFFHSWHG� WKH� SOHD�� DQG

VHQWHQFLQJ�ZDV�GHIHUUHG� IRU� WKH�SUHSDUDWLRQ� RI� D� SUHVHQWHQFH� UHSRUW�� � -XGJH

&RQQHOO\� QRWLILHG� 3D\VRQ� WKDW� KLV� FDVH�ZDV� DVVLJQHG� WR� D� GLIIHUHQW� MXGJH� IRU

VHQWHQFLQJ�� JDYH� KLP� WKH� GDWH�� DQG� UHPLQGHG� KLP� RI� KLV� ULJKW� WR� KLUH� DQ

DWWRUQH\�IRU�VHQWHQFLQJ��DV�ZHOO�DV�D�ULJKW�WR�SURFHHG�SUR�VH�

��� 2QH�PRQWK� ODWHU�� 3D\VRQ� DSSHDUHG� IRU� VHQWHQFLQJ� DV� VFKHGXOHG� LQ� WKH

FRXUWURRP�RI�WKH�+RQRUDEOH�-RKQ�$��%R]]D���7KHUH��D�GLIIHUHQW�$VVLVWDQW�'LVWULFW

$WWRUQH\� FRPPHQFHG� WKH� SURFHHGLQJ� E\� H[SODLQLQJ� 3D\VRQ
V� SRVW�VHQWHQFLQJ

DQG�DSSHOODWH�ULJKWV���7KH�IROORZLQJ�H[FKDQJH�WKHQ�RFFXUUHG�

05�� &$5(<�� � $W� WKLV� WLPH�� GR� \RX� KDYH� DQ\� TXHVWLRQV� UHJDUGLQJ
WKHVH�ULJKWV"

05��3$<621���1R��,�GRQ
W�

05�� &$5(<�� � 2QH� ILQDO� WKLQJ�� � <RX� KDYH� WKH� ULJKW� WR� KDYH� DQ
DWWRUQH\� DW� DOO� VWDJHV� RI� \RXU� FULPLQDO� SURFHHGLQJ�� � 7KDW� ZRXOG
LQFOXGH�VHQWHQFLQJ�WRGD\���'R�\RX�XQGHUVWDQG�WKDW"
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0U��3$<621���<HV�

05��&$5(<���,V�LW�\RXU�GHVLUH�WR�SURFHHG�WRGD\�ZLWKRXW�WKH�EHQHILW
RI�DQ�DWWRUQH\"

05�� 3$<621�� � ,� ZDV� ZRUNLQJ�� � ,� FDQ
W� DIIRUG� RQH�� � 7KH\� VDLG� ,
FRXOGQ
W�KDYH�RQH�EHFDXVH�,�ZDV�ZRUNLQJ�

05��&$5(<���7KH�3'
V�RIILFH�VDLG�\RX�PDGH�WRR�PXFK�PRQH\"

05��3$<621���<HDK�

05��&$5(<���$QG�\RX�KDYHQ
W�JRQH�RXW�DQG�KLUHG�DQ�DWWRUQH\"

05�� 3$<621�� � ,� FRXOGQ
W� DIIRUG� WR� DQG� NHHS� P\� KRXVH� XS� DQG
HYHU\WKLQJ�

05��&$5(<���6R�LW
V�\RXU�GHFLVLRQ�WR�JR�IRUZDUG�WRGD\�ZLWKRXW�DQ
DWWRUQH\"

05��3$<621���<HDK��,�KDYH�QR�FKRLFH�


��
��
��
��


05��&$5(<���*RRG�PRUQLQJ��<RXU�+RQRU��

7+(�&2857���*RRG�PRUQLQJ�

05��&$5(<���<RXU�+RQRU��WKLV�LV�WKH�WLPH�VHW�IRU�WKH�VHQWHQFLQJ�LQ
WKH� FDVH� RI� WKH� &RPPRQZHDOWK� YHUVXV� $OEHUW� 3D\VRQ� DW� GRFNHW
�����RI� ������ �0U�� 3D\VRQ��ZHUH�\RX� LQ� FRXUW� MXVW� D�PLQXWH� DJR
ZKHQ�,�ZHQW�RYHU�WKH�ULJKWV�WKDW�\RX�KDYH�IROORZLQJ�VHQWHQFLQJ"

05��3$<621���<HV��,�ZDV�

05��&$5(<���'R�\RX�KDYH�DQ\�TXHVWLRQV�UHJDUGLQJ�WKRVH�ULJKWV"

05��3$<621���1R��,�GRQ
W�

05��&$5(<���6LU��,�DOVR�ZHQW�RYHU�WKH�IDFW�WKDW�\RX�KDYH�WKH�ULJKW
WR�KDYH�DQ�DWWRUQH\�DW� DOO� VWDJHV� RI� \RXU� FULPLQDO� FDVH�� LQFOXGLQJ
VHQWHQFLQJ�WRGD\��DQG�\RX�WROG�PH��GLG�\RX�QRW�� WKDW�\RX�DSSOLHG
IRU� D� 3'� DQG� WKH\� WROG� \RX� \RX� PDGH� WRR� PXFK�PRQH\�� LV� WKDW
FRUUHFW"

05��3$<621���<HV�

                                        
��,W�DSSHDUV�WKH�DVWHULVNV��LQFOXGHG�LQ�WKH�VHQWHQFLQJ�SURFHHGLQJ�WUDQVFULSW�DV
H[FHUSWHG�YHUEDWLP��LQGLFDWH�DQ�LQWHUUXSWLRQ�GXULQJ�ZKLFK�-XGJH�%R]]D�HQWHUHG
WKH� FRXUWURRP�� � )URP� WKH� JUHHWLQJ� DQG� H[SODQDWLRQ�� ZH� LQIHU� KH� KDG� QRW
SUHYLRXVO\�EHHQ�SUHVHQW�
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05��&$5(<���$QG�WKDW�\RX�KDYH�QRW�KLUHG�SULYDWH�FRXQVHO�DQG�LW
V
\RXU�GHVLUH�WR�SURFHHG�ZLWKRXW�WKH�EHQHILW�RI�DQ�DWWRUQH\�WRGD\��LV
WKDW�FRUUHFW"

05��3$<621���7KDW
V�FRUUHFW�

3D\VRQ� KDG� DJDLQ� VLJQHG� D� VXSSOHPHQWDO� IRUP�� WKLV� RQH� H[SODLQLQJ� KLV� SRVW�

VHQWHQFH�ULJKWV��EXW�LW�FRQWDLQHG�QRWKLQJ�UHOHYDQW�WR�D�ZDLYHU�RI�FRXQVHO����7KLV

ZDV�WKH�H[WHQW�RI�WKH�FROORTX\�UHJDUGLQJ�ZDLYHU�RI�FRXQVHO�EHIRUH�VHQWHQFLQJ�

��� )ROORZLQJ�WKLV�H[FKDQJH��WKH�GHIHQGDQW�VLJQHG�D�IRUP�DFNQRZOHGJPHQW�RI

SRVW�VHQWHQFLQJ� ULJKWV� DQG� H[HUFLVHG� KLV� ULJKW� RI� DOORFXWLRQ�� � 7KH� FRXUW� WKHQ

FRQVLGHUHG� D� SUH�VHQWHQFH� UHSRUW� ZKLFK� LQFOXGHG� 3D\VRQ
V� OHQJWK\� FULPLQDO

UHFRUG�� D� YLFWLP� LPSDFW� VWDWHPHQW�� DQG� D� QRWDWLRQ� WKDW� KH� ZDV� RQ� IHGHUDO

SUREDWLRQ�DW� WKH� WLPH�RI� WKH�SUHVHQW� LQFLGHQW�� �7KH�DVVLVWDQW�GLVWULFW�DWWRUQH\

DVNHG� IRU� DQ� DJJUDYDWHG� UDQJH� VHQWHQFH�� � -XGJH� %R]]D� WKHQ� VWDWHG� RQ� WKH

UHFRUG�

7+(�&2857�� � 7KDQN�\RX��0U��&DUH\�� �0U�� 3D\VRQ�� \RX
YH�EHHQ�D
FULPLQDO�PRVW�RI�\RXU�OLIH���:H�UHDOO\�GRQ
W�PHHW�WRR�PDQ\�RI�\RX
DQ\PRUH���0RVW�RI�\RX�KDYH�DOUHDG\�EHHQ�VHQWHQFHG�WR�MDLO�IRU�OLIH�
VR�ZH�GRQ
W�VHH�D�ORW�RI�\RX���%XW�\RX
UH�KHUH��XQIRUWXQDWHO\��DQG
\RX�GHFLGHG�WR�FRPH�WR�(ULH���:K\�ZDV�WKDW"

05��3$<621���,
P�RQ�IHGHUDO�SUREDWLRQ�KHUH�

7+(�&2857�� �2K�� ,� VHH�� � <RX
YH� OLYHG�D� OLIH� RI� FULPH�� � ,� FRXQWHG
FRQVHUYDWLYHO\�WZHQW\�HLJKW�SULRU�RIIHQVHV�IRU�ZKLFK�WKH�JXLGHOLQHV
LQ�WKLV�FDVH�DUH�FRPSOHWHO\�LQDGHTXDWH�

                                        
��7KLV�IRUP�GLG�QRW�UHYLHZ�WKH�OLPLWHG�JURXQGV�IRU�DQ�DSSHDO��WKH�YDOLGLW\�RI�WKH
SOHD�� WKH� OHJDOLW\� RI� WKH� VHQWHQFH�� RU� WKH� MXULVGLFWLRQ� RI� WKH� FRXUW�� IROORZLQJ
HQWU\� RI� D� SOHD�� � 1HLWKHU� WKH� $VVLVWDQW� 'LVWULFW� $WWRUQH\� QRU� -XGJH� %R]]D
UHYLHZHG� WKHVH� JURXQGV� RQ� WKH� UHFRUG� ZLWK� 3D\VRQ�� HLWKHU� EHIRUH� RU� DIWHU
VHQWHQFLQJ�� � 7KH� IRUP� DQG� WKH� $VVLVWDQW� 'LVWULFW� $WWRUQH\� H[SODLQHG� WKH
GHDGOLQHV�DVVRFLDWHG�ZLWK�SRVW�VHQWHQFH�PRWLRQV�DQG�DSSHDOV�
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7KH� FRXUW� WKHQ� H[SODLQHG� WKH� 3HQQV\OYDQLD� 6HQWHQFLQJ�*XLGHOLQHV� WR� 3D\VRQ�

6WDWLQJ�WKDW�VLQFH�3D\VRQ
V�SULRU�UHFRUG�VFRUH�ZDV�ILYH��DQG��ILYH�LV�DV�KLJK�DV�LW

JRHV���WKH�FRXUW�FRQFOXGHG�WKDW��WKH�JXLGHOLQHV�UHDOO\�DUH�QRW�DSSOLFDEOH�LQ�\RXU

FDVH����-XGJH�%R]]D�WKHQ�HQWHUHG�D�VHQWHQFH�ZKLFK�ZDV�D�GHSDUWXUH�DERYH�WKH

JXLGHOLQHV�� IURP� D� PLQLPXP� RI� HLJKW\�IRXU� PRQWKV� �L�H��� VHYHQ� \HDUV�� WR� D

PD[LPXP�RI�����PRQWKV��L�H���WZHQW\�\HDUV��RI�LQFDUFHUDWLRQ��SOXV�UHVWLWXWLRQ�

ILQHV��DQG�FRXUW� FRVWV��� �7KH�GHIHQGDQW� LPPHGLDWHO\� FRQWHVWHG� WKH� YDOLGLW\� RI

WKH� SUH�VHQWHQFH� UHSRUW�� ZKLFK� LV� QRW� RI� UHFRUG�� LQGLFDWLQJ� WKDW� KH� KDG

FRPPLWWHG� WZHQW\�HLJKW� SULRU� RIIHQVHV�� � 7KH� &RPPLVVLRQ� RQ� 6HQWHQFLQJ

*XLGHOLQHV� 6HQWHQFH� )RUP��ZKLFK� LV� RI� UHFRUG�� UHIOHFWV� ILIWHHQ� SULRU� RIIHQVHV�

QRW�WZHQW\�HLJKW��� ,W�VWDWHV�WKDW�GHIHQGDQW
V�SULRU�UHFRUG�VFRUH� LV�EDVHG�XSRQ

RQH�SULRU� WKLUG�GHJUHH� IHORQ\�� RQH� SULRU�ZHDSRQV�PLVGHPHDQRU�� DQG� WKLUWHHQ

                                        
��$OWKRXJK�WKH�MXGJH�KDG�QR�GXW\�WR�H[SODLQ�WKH�JXLGHOLQHV�WR�WKH�GHIHQGDQW��LW
VKRXOG�EH�QRWHG�WKDW�WKH�GHIHQGDQW
V�SULRU�UHFRUG�VFRUH�RI�ILYH�LV�QRW��DV�KLJK
DV�LW�JRHV����8QGHU�WKH�DSSOLFDEOH�)RXUWK�(GLWLRQ�RI�WKH�JXLGHOLQHV��ILYH�LV�ORZHU
WKDQ� WKH� SULRU� UHFRUG� VFRUHV� RI� UHSHDW� IHORQ� RU� �5)(/�� DQG� UHSHDW� YLROHQW
RIIHQGHU� FDWHJRU\� RU� �5(92&��� � :KHQ� FRQVLGHUHG� WRJHWKHU� ZLWK� WKH� RIIHQVH
JUDYLW\�VFRUH�RI�HLJKW�� WKLV�VFRUH�\LHOGHG�D�VWDQGDUG�JXLGHOLQH� UDQJH�RI������
PRQWKV�� D� PLWLJDWHG� UDQJH� RI� ������� DQG� DQ� DJJUDYDWHG� UDQJH� RI� �����
PRQWKV�� � 7KH� VHQWHQFH� LPSRVHG�� �������PRQWKV�� LV� D� GHSDUWXUH� DERYH� WKH
DJJUDYDWHG� UDQJH�� � ��� 3D�&�6�� �� ������ ���� 3D�&RGH� &K�� ����� 3D�&�6HQW�
)RXUWK��$XJXVW�����������

7KH�VHQWHQFH� LPSRVHG� LV� OHJDO��DV� LW� LV�ZHOO�ZLWKLQ� WKH�VWDWXWRU\�PD[LPXP�RI
WHQ�WR�WZHQW\�\HDUV�IRU�D�ILUVW�GHJUHH�IHORQ\�VXFK�DV�WKH�EXUJODU\�KHUH�DW�LVVXH�
���3D�&�6��������������������3D�&�6����������E��������E����+RZHYHU��ZLWKRXW
PDNLQJ� D� ILQGLQJ� RQ� WKH� LVVXH�� ZH� QRWH� WKDW� LW� LV� DQ� DEXVH� RI� VHQWHQFLQJ
GLVFUHWLRQ� WR� GHSDUW� IURP� WKH� JXLGHOLQHV� VROHO\� IRU� D� UHDVRQ�ZKLFK� LV� DOUHDG\
LQFRUSRUDWHG� LQ� WKH� JXLGHOLQHV�� VXFK� DV� SULRU� UHFRUG�� � &RPPRQZHDOWK� Y�
6WHYHQV�� ����$��G���� �3D��6XSHU�� ������� � 7KHUH� DUH�� KRZHYHU��PDQ\� RWKHU
YDOLG�UHDVRQV�IRU�GHSDUWXUH�LQ�WKH�LQVWDQW�FDVH�
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SULRU� QRQ�ZHDSRQV�PLVGHPHDQRUV�� � 1R� SULRU� DGXOW� RU� MXYHQLOH� EXUJODULHV� DUH

QRWHG�RQ�WKH� IRUP�� �$GGLWLRQDOO\�� WKH� IRUP� LQFOXGHV�QR� UHDVRQV� IRU� GHSDUWXUH

IURP�WKH�JXLGHOLQHV�

��� $�QRWLFH�RI�DSSHDO�ZDV�WKHQ�ILOHG�E\�SUHVHQW�FRXQVHO����8SRQ�WLPHO\�QRWLFH

RI�DSSHDO��-XGJH�%R]]D�HIIHFWLYHO\�JDYH�3D\VRQ
V�QHZO\�KLUHG�FRXQVHO�RQH�GD\

WR�ILOH�KLV�FRQFLVH�VWDWHPHQW�RI�PDWWHUV�FRPSODLQHG�RI�RQ�DSSHDO��

��� ,Q� WKLV� GLUHFW� DSSHDO�� 3D\VRQ� FODLPV� WKUHH� VHULRXV� HUURUV�� � )LUVW�� KH

DVVHUWV� WKDW� KH� GLG�QRW� YDOLGO\� ZDLYH� KLV� FRQVWLWXWLRQDOO\� JXDUDQWHHG� ULJKW� WR

FRXQVHO���6HFRQG��KH�TXHVWLRQV�WKH�YDOLGLW\�RI�WKH�JXLOW\�SOHD�FROORTX\�E\�ZKLFK

KH�RVWHQVLEO\�ZDLYHG�KLV�FRQVWLWXWLRQDOO\�JXDUDQWHHG�ULJKW�WR�D�WULDO�E\�D�MXU\�RI

KLV�SHHUV���7KLUG��KH�FODLPV�WKH�VHQWHQFH�LPSRVHG�E\�WKH�FRXUW�LV�ERWK�DQ�DEXVH

RI� GLVFUHWLRQ� DQG� LOOHJDO� LQ� WKDW� LW� LV�PDQLIHVWO\�H[FHVVLYH� DQG� ODFNV� DGHTXDWH

UHFRUG�MXVWLILFDWLRQ�IRU�JXLGHOLQHV�GHSDUWXUH��

                                        
�� ,W� LV� XQFOHDU� WR� XV� ZKHWKHU� 3D\VRQ� DW� WKLV� SRLQW� KLUHG� SUHVHQW� FRXQVHO
LQGHSHQGHQWO\�� RU� ZKHWKHU� FRXQVHO� LV� DFWLQJ� LQ� KLV� FDSDFLW\� DV� D� SUHYLRXVO\
DSSRLQWHG�3XEOLF�'HIHQGHU���6HH�QRWH����VXSUD�
��([DFWO\�WKLUW\�GD\V�DIWHU�HQWU\�RI�WKH�VHQWHQFH��SUHVHQW�FRXQVHO�ILOHG�D�QRWLFH
RI�DSSHDO�RQ�GHIHQGDQW
V�EHKDOI���6L[�GD\V�ODWHU��WKH�FRXUW�RUGHUHG�KLP�WR�ILOH�D
FRQFLVH�VWDWHPHQW�RI�PDWWHUV�FRPSODLQHG�RI�RQ�DSSHDO�ZLWKLQ�WZR�ZHHNV���2Q
WKDW�GHDGOLQH��FRXQVHO� UHVSRQGHG�ZLWK�ERWK�D�SHWLWLRQ�IRU�DQ�H[WHQVLRQ�DQG�D
SUHOLPLQDU\�VWDWHPHQW�RI�PDWWHUV��SOHDGLQJ�WKDW�WKH�QRWHV�RI�WHVWLPRQ\�ZKLFK
KH� QHHGHG� KDG� QRW� \HW� EHHQ� ILOHG�� � $� IHZ� GD\V� ODWHU�� WKH� FRXUW� GHQLHG� WKH
H[WHQVLRQ� UHTXHVW� ZLWKRXW� UHDVRQ�� GHPDQGLQJ� WKDW� 3D\VRQ� ILOH� WKH� FRQFLVH
VWDWHPHQW�E\�0D\������������7KH�SOHD�WUDQVFULSW�ZDV�ILOHG�RQ�0D\����������DQG
WKH� VHQWHQFLQJ� WUDQVFULSW� RQ� 0D\� ���� � :H� JOHDQ� IURP� WKLV� WKDW� WKH� FRXUW
DIIRUGHG�FRXQVHO�RQH�GD\�IRU�UHYLHZ�RI�WKH�VHQWHQFLQJ�QRWHV�
��%HFDXVH�ZH�UHPDQG�IRU�D�QHZ�WULDO�GXH�WR�WKH�ILUVW�RI�KLV�FODLPV��ZH�GR�QRW
UHDFK� 3D\VRQ
V� RWKHU� WZR� LVVXHV�� �+RZHYHU�� WKH� &RPPRQZHDOWK� REMHFWV� WKDW
3D\VRQ� KDV� ZDLYHG� KLV� FODLPV� WKDW� KLV� SOHD� LV� LQYDOLG� DQG� WKDW� KLV� VHQWHQFH
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���� :H�QHHG�RQO\�H[DPLQH�WKH�ULJKW�WR�FRXQVHO�FODLP��IRU�LI�3D\VRQ�LV�FRUUHFW�

KH�ZRXOG�EH�HQWLWOHG�WR�D�QHZ�WULDO���%RWK�WKH�ULJKW�WR�FRXQVHO�DQG�WKH�ULJKW�WR

VHOI�UHSUHVHQWDWLRQ� DUH� JXDUDQWHHG� E\� WKH� 6L[WK� $PHQGPHQW� WR� WKH� 8QLWHG

6WDWHV� &RQVWLWXWLRQ� DQG� E\� $UWLFOH� ,�� 6HFWLRQ� 1LQH� RI� WKH� 3HQQV\OYDQLD

&RQVWLWXWLRQ�� � )DUHWWD� Y�� &DOLIRUQLD�� ���� 8�6�� ���� �������� *LGHRQ� Y�

:DLQZULJKW�� ���� 8�6�� ���� �������� &RPPRQZHDOWK� Y�� 6]XFKRQ�� ���� 3D�

����� ���� $��G� ����� �������� � 'HSULYDWLRQ� RI� WKHVH� ULJKWV� FDQ� QHYHU� EH

KDUPOHVV���0F.DVWOH�Y��:LJJLQV������8�6�������������

���� $Q� LQGLYLGXDO� PD\� FHUWDLQO\� ZDLYH� D� FRQVWLWXWLRQDO� ULJKW�� � +RZHYHU�� D

ZDLYHU�LV�RQO\�YDOLG�LI�PDGH�ZLWK�NQRZOHGJH�DQG�LQWHOOLJHQFH���&RPPRQZHDOWK

Y��&DUH\������$��G������3D��6XSHU����������,I�ZH�DUH�WR�XSKROG�VXFK�D�ZDLYHU�

WKH� UHFRUG�PXVW� FOHDUO\� GHPRQVWUDWH� DQ� LQIRUPHG� UHOLQTXLVKPHQW� RI� D� NQRZQ

ULJKW���&RPPRQZHDOWK�Y��+LOO������3D�����������$��G��������������,Q�RUGHU

WR�PDNH�D�NQRZLQJ�DQG�LQWHOOLJHQW�ZDLYHU��WKH�LQGLYLGXDO�PXVW�EH�DZDUH�RI�ERWK

WKH� QDWXUH� RI� WKH� ULJKW� DQG� WKH� ULVNV� DQG� FRQVHTXHQFHV� RI� IRUIHLWLQJ� LW�

&RPPRQZHDOWK�Y��6WDUU�� ����3D�� ����� ����� ����$��G������� ����� �������

&RPPRQZHDOWK� Y�� &ROHPDQ�� ���� 3D�� ����� ���� $��G� ����� �������

&RPPRQZHDOWK�Y��-RKQVRQ������$��G������3D��6XSHU����������)XUWKHUPRUH�

WKH� SUHVXPSWLRQ� PXVW� DOZD\V� EH� DJDLQVW� WKH� ZDLYHU� RI� D
FRQVWLWXWLRQDO�ULJKW���1RU�FDQ�ZDLYHU�EH�SUHVXPHG�ZKHUH�WKH�UHFRUG

                                                                                                                                      
H[FHVVLYH�EHFDXVH�KH�IDLOHG�WR� ILOH�SUR�VH�SRVW�VHQWHQFH�PRWLRQV�� �:H�FDQQRW
HYHQ�FRQVLGHU�WKH�SRVVLEOH�PHULWV�RI�WKLV�REMHFWLRQ�XQWLO�ZH�GHWHUPLQH�ZKHWKHU
3D\VRQ�ZDV�SURSHUO\�SURFHHGLQJ�SUR�VH�DW�WKH�WLPH���6HH�&RPPRQZHDOWK�Y�
0RQLFD�� ����3D�� ����� ���� $��G����� ������� �ZDLYHU� GRFWULQH� LQDSSOLFDEOH� WR
SUR�VH�GHIHQGDQW��LI�GHIHQGDQW
V�ZDLYHU�RI�FRXQVHO�LPSURSHU��
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LV� VLOHQW�� � 7KH� UHFRUG�PXVW� VKRZ�� RU� WKHUH�PXVW� EH� DQ� DOOHJDWLRQ
DQG� HYLGHQFH� ZKLFK� VKRZV�� WKDW� DQ� DFFXVHG� ZDV� RIIHUHG� FRXQVHO
EXW�LQWHOOLJHQWO\�DQG�XQGHUVWDQGLQJO\�UHMHFWHG�WKH�RIIHU���$Q\WKLQJ
OHVV�LV�QRW�ZDLYHU�� �7KXV��WKLV�&RXUW�LV�FRQVWLWXWLRQDOO\�ERXQG�WR
SODFH�WKH�EXUGHQ�RI�SURYLQJ�ZDLYHU�RQ�WKH�&RPPRQZHDOWK�

&RPPRQZHDOWK� Y�� 0RQLFD�� ���� 3D�� ����� ����� ���� $��G� ����� ���� ������

�FLWDWLRQV�RPLWWHG���HPSKDVLV�DGGHG��

���� :H�KDYH�FOHDU�JXLGDQFH�RQ�ZKDW�WKH�FRXUWV�DQG�WKH�OHJLVODWXUH�FRQVLGHU

DGHTXDWH� HYLGHQFH� WKDW� D� UHMHFWLRQ� RI� FRXQVHO� ZDV� LQWHOOLJHQW� DQG

XQGHUVWDQGLQJ��:H�EHJLQ�ZLWK� WKH�8QLWHG�6WDWHV� 6XSUHPH�&RXUW�� � ,Q� D�����

FDVH�ZKLFK�VXEVHTXHQWO\�KDV�EHHQ�TXRWHG�ZLGHO\��9DQ�0ROWNH�Y��*LOOLHV�����

8�6��������������WKH�&RXUW�FRQWULEXWHG�WKH�IROORZLQJ�JXLGDQFH�

7R�EH�YDOLG�VXFK�ZDLYHU�PXVW�EH�PDGH�ZLWK�DQ�DSSUHKHQVLRQ�RI�WKH
QDWXUH�RI�WKH�FKDUJHV��WKH�VWDWXWRU\�RIIHQVHV�LQFOXGHG�ZLWKLQ�WKHP�
WKH�UDQJH�RI�DOORZDEOH�SXQLVKPHQWV�WKHUHXQGHU��SRVVLEOH�GHIHQVHV
WR� WKH� FKDUJHV� DQG� FLUFXPVWDQFHV� LQ� PLWLJDWLRQ� WKHUHRI�� DQG� DOO
RWKHU�IDFWV�HVVHQWLDO�WR�D�EURDG�XQGHUVWDQGLQJ�RI�WKH�ZKROH�PDWWHU�
$� MXGJH� FDQ�PDNH� FHUWDLQ� WKDW� DQ� DFFXVHG
V� SURIHVVHG� ZDLYHU� RI
FRXQVHO� LV� XQGHUVWDQGLQJO\� DQG� ZLVHO\� PDGH� RQO\� IURP� D
SHQHWUDWLQJ� DQG� FRPSUHKHQVLYH� H[DPLQDWLRQ� RI� DOO� WKH
FLUFXPVWDQFHV�XQGHU�ZKLFK�D�SOHD�LV�WHQGHUHG�

,G�������8�6��DW��������

���� 3HQQV\OYDQLD� 5XOH� RI� &ULPLQDO� 3URFHGXUH� ����� �:DLYHU� RI� &RXQVHO��

VWDWHV�

�F�� 3URFHHGLQJV� EHIRUH� D� -XGJH�� � :KHQ� WKH� GHIHQGDQW� VHHNV� WR
ZDLYH�WKH�ULJKW�WR�FRXQVHO�DIWHU�WKH�SUHOLPLQDU\�KHDULQJ��WKH�MXGJH
VKDOO�DVFHUWDLQ�IURP�WKH�GHIHQGDQW��RQ�WKH�UHFRUG��ZKHWKHU�WKLV�LV�D
NQRZLQJ��YROXQWDU\�DQG�LQWHOOLJHQW�ZDLYHU�RI�FRXQVHO�
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3D�5�&ULP�3������F������3D�&�6���HPSKDVLV�DGGHG����7KH�FRPPHQW�WR�WKH�UXOH

VXJJHVWV� WKDW�� DW� D� PLQLPXP�� VXFK� D� FROORTX\� VKRXOG� LQFOXGH� WKH� IROORZLQJ

TXHVWLRQV�DLPHG�DW�HQVXULQJ�

��� 7KDW�WKH�GHIHQGDQW�XQGHUVWDQGV� WKDW�KH�KDV� WKH� ULJKW� WR�EH
UHSUHVHQWHG� E\� FRXQVHO�� DQG� WKH� ULJKW� WR� KDYH� IUHH� FRXQVHO
DSSRLQWHG�LI�KH�LV�LQGLJHQW�

��� 7KDW� WKH� GHIHQGDQW� XQGHUVWDQGV� WKH� QDWXUH� RI� WKH� FKDUJHV
DJDLQVW�KLP�DQG�WKH�HOHPHQWV�RI�HDFK�RI�WKRVH�FKDUJHV�

��� 7KDW� WKH� GHIHQGDQW� LV� DZDUH� RI� WKH� SHUPLVVLEOH� UDQJH� RI
VHQWHQFHV�DQG�RU�ILQHV�IRU�WKH�RIIHQVHV�FKDUJHG�

��� 7KDW�WKH�GHIHQGDQW�XQGHUVWDQGV�WKDW�LI�KH�ZDLYHV�WKH�ULJKW�WR
FRXQVHO� KH� ZLOO� VWLOO� EH� ERXQG� E\� DOO� WKH� QRUPDO� UXOHV� RI
SURFHGXUH� DQG� WKDW� FRXQVHO� ZRXOG� EH� IDPLOLDU� ZLWK� WKHVH
UXOHV�

��� 7KDW� WKH� GHIHQGDQW� XQGHUVWDQGV� WKDW� WKHUH� DUH� SRVVLEOH
GHIHQVHV�WR�WKHVH�FKDUJHV�ZKLFK�FRXQVHO�PLJKW�EH�DZDUH�RI�
DQG�LI�WKHVH�GHIHQVHV�DUH�QRW�UDLVHG�DW�WULDO��WKH\�PD\�EH�ORVW
SHUPDQHQWO\�

��� 7KDW�WKH�GHIHQGDQW�XQGHUVWDQGV�WKDW��LQ�DGGLWLRQ�WR�GHIHQVHV�
WKH�GHIHQGDQW�KDV�PDQ\� ULJKWV� WKDW�� LI� QRW� WLPHO\� DVVHUWHG�
PD\�EH�ORVW�SHUPDQHQWO\��DQG�WKDW�LI�HUURUV�RFFXU�DQG�DUH�QRW
WLPHO\� REMHFWHG� WR�� RU� RWKHUZLVH� WLPHO\� UDLVHG� E\� WKH
GHIHQGDQW��WKHVH�HUURUV�PD\�EH�ORVW�SHUPDQHQWO\�

&RPPHQW� WR� 3D�5�&ULP�3�� ����� ��� 3D�&�6�� � 7KHVH� SURYLVLRQV� ZHUH� ODVW

DPHQGHG�HIIHFWLYH� LQ� �������� � 6HYHUDO� FDVHV� GHFLGHG� LQ� WKH� HQVXLQJ� WKLUWHHQ

\HDUV�KDYH�D�GLUHFW�EHDULQJ�RQ�WKH�FDVH�DW�KDQG��IRU�WKH\�KDYH�LQWHUSUHWHG�WKH

5XOH� PRUH� VWULFWO\� WKDQ� WKH� &RPPHQW� DQG� KDYH� UHQGHUHG� LWV� DSSURDFK

                                        
��� � 7KH� FRPPHQW� QRWHV� WKDW� DOWKRXJK� LW� LV� EHVW� LI� WKH� MXGJH� FRQGXFWV� WKH
FROORTX\�� WKHUH� LV� QRWKLQJ� WR� SUHYHQW� WKH� $VVLVWDQW� 'LVWULFW� $WWRUQH\� IURP
FRQGXFWLQJ� LW�� � ,W� DOVR� DGYLVHV� WKDW� VWDQGE\� FRXQVHO� EH� DSSRLQWHG� IRU� D
GHIHQGDQW��DQG�LW�ZDUQV� WULDO� FRXUWV� WR�FKHFN� WKH�FDVHV�� IRU� WKH� ODZ�LV� LQ� IOX[
UHJDUGLQJ�WKLV�FULWLFDO�FRQVWLWXWLRQDO�ULJKW�
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LQVXIILFLHQW���7KH�ODZ�LV�QRZ�FOHDU�WKDW�WKH�WULDO�MXGJH�PXVW�FRQGXFW�WKH�FROORTX\

DQG�LQ�GRLQJ�VR�PXVW�IRUPDOO\�TXHVWLRQ�WKH�GHIHQGDQW�RQ�WKH�VL[�OLVWHG�DUHDV�

���� ,Q�0RQLFD��VXSUD��RXU�VXSUHPH�FRXUW� UHYLHZHG� WKH� UHTXLUHPHQWV� IRU�D

ZDLYHU�RI�FRXQVHO�

>7@KH�SURFHGXUH� WR�EH� IROORZHG�ZKHQ�D�GHIHQGDQW� VHHNV� WR�ZDLYH
KLV�ULJKW�WR�FRXQVHO�LV�SURYLGHG�LQ�3D�5�&ULP�3������F���������

7KHUHIRUH�� D� WULDO� MXGJH� PXVW� WKRURXJKO\� LQTXLUH� RQ� WKH� UHFRUG
LQWR�DQ�DFFXVHG
V�DSSUHFLDWLRQ�RI�WKH�ULJKW�WR�HIIHFWLYH�DVVLVWDQFH�RI
FRXQVHO�DQG�WR�UHSUHVHQW�RQHVHOI�DW�WULDO��DW�JXLOW\�SOHD�KHDULQJV��DW
VHQWHQFLQJ��DQG�DW�HYHU\�FULWLFDO�VWDJH�RI�D�FULPLQDO�SURFHHGLQJ�


�
�

,W� LV� WKH� &RPPRQZHDOWK
V� SRVLWLRQ� WKDW� $SSHOODQW� NQRZLQJO\� DQG
YROXQWDULO\�ZDLYHG�KLV�ULJKW�WR�FRXQVHO�DQG�HOHFWHG�WR�SURFHHG�SUR
VH�� � 7KH� &RPPRQZHDOWK� DOOHJHV� $SSHOODQW� DSSOLHG� WR� WKH� SXEOLF
GHIHQGHU
V� RIILFH� IRU� OHJDO� UHSUHVHQWDWLRQ�DQG�ZDV� IRXQG� LQHOLJLEOH
IRU�DVVLVWDQFH�GXH�WR�KLV�ILQDQFLDO�VWDWXV���$SSHOODQW�WKHQ�FKRVH�QRW
WR�KLUH�SULYDWH�FRXQVHO�EXW�LQVWHDG�DSSHDUHG�SUR�VH����

([DPLQDWLRQ�RI�WKH�UHFRUG�GLVFORVHV�WKDW�WKH�WULDO� MXGJH� IDLOHG�WR
FRQGXFW�DQ�RQ�WKH�UHFRUG�FROORTX\�WR�GHWHUPLQH�ZKHWKHU�$SSHOODQW
NQRZLQJO\�� LQWHOOLJHQWO\� DQG� YROXQWDULO\� ZDLYHG� KLV� FRQVWLWXWLRQDO
ULJKW� WR� FRXQVHO�� � 7KH� UHFRUG� DOVR� HVWDEOLVKHV� WKDW� GXULQJ� WKH
H[FKDQJHV�EHWZHHQ�WKH�WULDO�FRXUW�DQG�$SSHOODQW�ZKLFK�WRRN�SODFH
DW� WULDO�� $SSHOODQW� VWDWHG� WKDW� WKH� SXEOLF� GHIHQGHU
V� RIILFH� DQG
FRXQW\�EDU�DVVRFLDWLRQ�KDG�DGYLVHG�KLP�WKDW�WKH\�GLG�QRW�KDYH�WKH
WLPH� RU� HQHUJ\� WR� VSHQG� RQ� VLOO\� FDVHV� OLNH� KLV�� � ,Q� DGGLWLRQ�
$SSHOODQW�WROG�WKH�WULDO�FRXUW�WKDW�KH�GLG�QRW�KDYH�PRQH\�WR�SD\�D
ODZ\HU�


�
�

%DVHG�RQ�WKLV�UHFRUG��ZH�FRQFOXGH�WKDW�WKH�WULDO�FRXUW�FRPPLWWHG
UHYHUVLEOH� HUURU� E\� DOORZLQJ� $SSHOODQW� WR� SURFHHG�ZLWK� WULDO� XQGHU
KLV�RZQ�UHSUHVHQWDWLRQ�ZLWKRXW�ILUVW�FRQGXFWLQJ�D�WKRURXJK�RQ�
WKH�UHFRUG�FROORTX\�WR�GHWHUPLQH�ZKHWKHU�$SSHOODQW�NQRZLQJO\�DQG
XQGHUVWDQGLQJO\�PDGH�D�GHFLVLRQ� WR� UHSUHVHQW�KLPVHOI�DQG�DOVR�WR
GHWHUPLQH� WKH� YDOLGLW\� RI� KLV� ZDLYHU� RI� WKH� FRQVWLWXWLRQDO� ULJKW� WR
UHSUHVHQWDWLRQ�E\�FRXQVHO�
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0RQLFD� DW� �������� ���� $��G� DW� �������� �HPSKDVLV� DGGHG��� �6WDUU�� VXSUD�

FRQWLQXHG� WKLV� WUHQG� E\� UHTXLULQJ� WKDW� �WKH� FRXUW�PXVW� LQTXLUH�� LQWR� WKH� VL[

DUHDV� OLVWHG� LQ� WKH� FRPPHQW�� �,G��� ����3D�� DW� �������� ���� $��G� DW� �������

�HPSKDVLV�DGGHG��

���� ,Q�&RPPRQZHDOWK�Y��%UD]LO������3D�����������$��G����� �������� RXU

VXSUHPH�FRXUW��FLWLQJ�LWV�HDUOLHU�GHFLVLRQ�LQ�0RQLFD��KHOG�WKDW�ZKHUH�QR�ZDLYHU

RI� FRXQVHO� FROORTX\� ZDV� FRQGXFWHG� E\� WKH� WULDO� MXGJH�� DQ\� DOOHJHG� ZDLYHU� LV

LQHIIHFWLYH��HYHQ�LI�VWDQGE\�FRXQVHO�ZDV�DSSRLQWHG���7KH�FRXUW�UHLWHUDWHG�WKDW

�ZKHQ� D� GHIHQGDQW� VHHNV� WR� ZDLYH� WKH� ULJKW� WR� FRXQVHO�� WKH� WULDO� FRXUW� LV

UHTXLUHG� WR� FRQGXFW�� RQ� WKH� UHFRUG�� D� IXOO� DQG�FRPSOHWH� ZDLYHU� FROORTX\� WR

GHWHUPLQH� ZKHWKHU� WKH� GHIHQGDQW
V� ZDLYHU� LV� NQRZLQJ�� YROXQWDU\�� DQG

LQWHOOLJHQW����,G��DW����������$��G�DW������HPSKDVLV�DGGHG��

���� 6HYHUDO�FDVHV�RI�WKLV�FRXUW�DUH�DOVR�LQVWUXFWLYH�� � ,Q�&RPPRQZHDOWK�Y�

)RUG�� ���� $��G� ����� �3D�� 6XSHU�� ������� ILQGLQJ� QR� ZDLYHU� RI� WKH� ULJKW� WR

FRXQVHO�� ZH� YDFDWHG� D� GHIHQGDQW
V� VHQWHQFH� DQG� UHPDQGHG� IRU� D� QHZ� WULDO�

QRWLQJ�

%HIRUH� ZDLYHU� LV� IRXQG�� KRZHYHU�� WKH� �WULDO� FRXUW� LV� UHTXLUHG� WR
PDNH� D� VHDUFKLQJ� DQG� IRUPDO� RQ�WKH�UHFRUG� LQTXLU\� �� �� �� ��
�7KH� TXHVWLRQ� RI� ZDLYHU� PXVW� EH� GHWHUPLQHG� UHJDUGOHVV� RI
ZKHWKHU� WKH� DFFXVHG� FDQ� RU� FDQQRW� DIIRUG� WR� HQJDJH
FRXQVHO��� � >&RPPRQZHDOWK�Y�@�*UDQW�� ���� $��G� >���@� >�@� ���
>�3D��6XSHU���������FLWLQJ�*LGHRQ�Y��:DLQZULJKW������8�6�� ���
������@�

)RUG������$��G�DW�������FLWDWLRQV�RPLWWHG���HPSKDVLV�DGGHG��
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���� ,Q� &RPPRQZHDOWK� Y�� 6PLWK�� ���� $��G� ���� �3D�� 6XSHU�� ������� ZH

SUHIDFHG� RXU� UHFLWDWLRQ� RI� WKH� VL[� HQXPHUDWHG� LQTXLUHV� IURP� 5XOH� ���
V

FRPPHQW� ZLWK� WKH� IROORZLQJ� PDQGDWH�� � �>7@KH� FRXUW� PXVW� FRQGXFW� DQ

H[DPLQDWLRQ� RI� WKH� GHIHQGDQW� WR� HOLFLW�� DW� D� PLQLPXP�� WKH� IROORZLQJ

LQIRUPDWLRQ�RQ�WKH�UHFRUG����,G��DW������HPSKDVLV�DGGHG��

���� )LQDOO\�� ZH� ILQG� &RPPRQZHDOWK� Y�� &DURWKHUV�� ���� $��G� ���� �3D�

6XSHU���������SDUWLFXODUO\�HOXFLGDWLQJ��DV�LW�LV�UHPDUNDEO\�VLPLODU�WR�WKH�FDVH�DW

KDQG�DQG�LQYROYHG�RQH�RI�WKH�WZR�MXGJHV�ZKR�SUHVLGHG�RYHU�3D\VRQ
V�FDVH���,Q

FRQWUDVW�ZLWK� WKH� SUHVHQW� FDVH��ZKHUH� QR� VXFK�PRWLRQ� LV� RI� UHFRUG�� WKH� (ULH

3XEOLF�'HIHQGHU�KDG� WKHUHLQ� ILOHG� RI� UHFRUG� D�PRWLRQ� WR�ZLWKGUDZ� DV� FRXQVHO

GXH� WR� WKH� IDFW� WKDW� GHIHQGDQW
V� HDUQLQJV� UHQGHUHG� KLP� LQHOLJLEOH� IRU� VXFK

UHSUHVHQWDWLRQ���-XGJH�6KDG�&RQQHOO\�JUDQWHG�ZLWKGUDZDO��DJDLQ�LQ�FRQWUDVW�WR

WKH� SUHVHQW� FDVH�� � +H� WKHQ� JUDQWHG� WZR� FRQWLQXDQFHV� LQ� RUGHU� WR� DOORZ

GHIHQGDQW�WR�VHFXUH�FRXQVHO���+RZHYHU��GHIHQGDQW�SURFHHGHG�SUR�VH�DQG�ZDV

IRXQG�JXLOW\�RI�EXUJODU\�DQG� UHODWHG� FULPHV�EHIRUH� DQRWKHU� MXGJH�� �&DURWKHUV

FODLPHG�RQ�DSSHDO�WKDW�KLV�ZDLYHU�RI�FRXQVHO�KDG�EHHQ�LQHIIHFWLYH�� �:H�QRWHG

WKHUHLQ� WKH�IDFWXDO� VLPLODULW\� WR�D� OLQH�RI� FDVHV� LQYROYLQJ�GHIHQGDQWV�ZKR�KDG

HOHFWHG�WR�SURFHHG�SUR�VH�DIWHU�EHLQJ�IRXQG�LQHOLJLEOH�IRU�UHSUHVHQWDWLRQ�E\�WKH

3XEOLF�'HIHQGHU�DQG�RU�EHLQJ�XQDEOH�WR�SD\�FRXQVHO�IHHV���

                                        
��� 6XFK� FDVHV� LQFOXGH�0RQLFD�� VXSUD�� 6PLWK�� VXSUD�� &RPPRQZHDOWK� Y�
/LWWOH�� ���� $��G� ����� �3D�� 6XSHU�� ������� &RPPRQZHDOWK� Y�� %URZQ�� ���
$��G������3D��6XSHU��������� DQG�&RPPRQZHDOWK�Y��:HQW]�� ����$��G����
�3D��6XSHU��������
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���� $OWKRXJK�ZH�KDG�SUHYLRXVO\�KHOG� WKDW� D� GHIHQGDQW�ZKR� DSSHDUV�SUR� VH

ZLWK�QR� UHDVRQDEOH�H[FXVH� IRU� WKH� ODFN� RI� DQ� DWWRUQH\� HIIHFWLYHO\�ZDLYHV� WKH

ULJKW� WR� FRXQVHO�� LQ� &DURWKHUV� ZH� FODULILHG� WKDW� WKLV� GRHV� QRW� LQ� DQ\� ZD\

GLPLQLVK�D�WULDO�FRXUW
V�GXWLHV�XQGHU�5XOH�������:H�VWDWHG�WKDW�ZKHUH��DV�KHUH�

D� GHIHQGDQW� DVVHUWV� KLV� LQDELOLW\� WR� DIIRUG� FRXQVHO� GHVSLWH� EHLQJ� LQHOLJLEOH� IRU

IUHH�UHSUHVHQWDWLRQ�WKURXJK�WKH�SXEOLF�GHIHQGHU��VXFK�DQ�DVVHUWLRQ�FRQVWLWXWHV

D�UHDVRQDEOH�H[FXVH���7KHUHIRUH��DV�D�UHDVRQDEOH�H[FXVH��GHIHQGDQW
V�DVVHUWLRQ

RI� KLV� LQDELOLW\� WR� DIIRUG� FRXQVHO� LV� FRPSOHWHO\� LUUHOHYDQW� WR� ZKHWKHU� WKH

UHTXLUHPHQWV�IRU�DQ�HIIHFWLYH�ZDLYHU�RI�FRXQVHO�KDYH�EHHQ�PHW���$GGLWLRQDOO\�

ZH�HODERUDWHG�

:HUH� ZH� WR� HQG� RXU� LQTXLU\� DW� WKLV� SRLQW�� ZH� ZRXOG� HQDEOH
GHIHQGDQWV�WR�JXDUDQWHH�WKHPVHOYHV�D�EDVLV�IRU�D�QHZ�WULDO�PHUHO\
E\� DVVHUWLQJ� DQ� LQDELOLW\� WR� DIIRUG� FRXQVHO�� RU� RWKHU� �UHDVRQDEOH
H[FXVH���DQG�SURFHHGLQJ�SUR�VH�DW�WKHLU�ILUVW�WULDO���7R�REYLDWH�VXFK
PDQLSXODWLRQ� E\� HQVXULQJ� D� NQRZLQJ�� YROXQWDU\� DQG� LQWHOOLJHQW
ZDLYHU� RI� FRXQVHO�� WKH� WULDO� FRXUW� PXVW� FRPSO\� ZLWK� WKH
GLFWDWHV�RI�5XOH�����

&DURWKHUV�� ���� $��G� DW� ���� �FLWDWLRQ� RPLWWHG�� �HPSKDVLV� DGGHG��� � 7KRVH

GLFWDWHV�� ZH� UHLWHUDWHG�� UHTXLUH� WKH� WULDO� FRXUW� IRUPDOO\� DQG� VHDUFKLQJO\� WR

LQTXLUH�LQWR�WKH�VL[�DUHDV�FRYHUHG�E\�WKH�&RPPHQW�WR�5XOH�������,G�������$��G

DW�����

���� %HDULQJ�LQ�PLQG�WKHVH�OHJDO�UHTXLUHPHQWV��ZH�WXUQ�WR�WKH�IDFWV�WR�DQDO\]H

ZKHWKHU�WKH�VWDQGDUGV�IRU�D�ZDLYHU�RI�FRXQVHO�DV�DUWLFXODWHG�DERYH�ZHUH�PHW

KHUHLQ���,Q�WKH�SUHVHQW�DSSHDO��ZH�DUH�DVVLVWHG�LQ�WKLV�DQDO\VLV�E\�QRW�RQH��EXW
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WZR�� WULDO� FRXUW� RSLQLRQV�� RQH� E\� HDFK� RI� WKH� MXGJHV� LQYROYHG���� � 7KLV� LV

DSSURSULDWH��DV�ZH�KDYH�WZR�ZDLYHU�RI�FRXQVHO�FROORTXLHV�WR�DQDO\]H��RQH�IURP

WKH�DFWXDO�HQWU\�RI�WKH�SOHD��DQG�RQH�IURP�WKH�VHQWHQFLQJ���:H�QHHG��KRZHYHU�

RQO\� FRQFHUQ� RXUVHOYHV�ZLWK� WKH� ILUVW� RI� WKHVH�� IRU� LI� LW� LV� LQDGHTXDWH�� 3D\VRQ

ZRXOG�EH�HQWLWOHG�WR�D�QHZ�WULDO���

���� $V�WR�WKH�ILUVW�RI�WKH�VL[�UHTXLUHPHQWV�IRU�DQ�HIIHFWLYH�ZDLYHU�RI�FRXQVHO�

WKH�FRXUW�VWDWHV�WKDW�3D\VRQ�LQGLFDWHG�KLV�XQGHUVWDQGLQJ�WKDW�KH�KDG�WKH�ULJKW

WR�EH�UHSUHVHQWHG�DQG�WKH�ULJKW�WR�DSSRLQWPHQW�RI�FRXQVHO�LI�LQGLJHQW���:H�ILQG

WKLV�WR�EH�WUXH��IRU�3D\VRQ�VLJQHG�WKH�ZULWWHQ�JXLOW\�SOHD�VWDWHPHQW�H[SODLQLQJ

WKHVH�ULJKWV�SULRU�WR�HQWU\�RI�KLV�SOHD���

���� $V�WR�WKH�VHFRQG�DQG�WKLUG�UHTXLUHPHQWV��WKH�FRXUW�VWDWHV�WKDW�WKH�JXLOW\

SOHD�FROORTX\�FRQGXFWHG�E\�WKH�$VVLVWDQW�'LVWULFW�$WWRUQH\�GHPRQVWUDWHG� WKDW

3D\VRQ�ZDV�DZDUH�RI�WKH�QDWXUH�RI�WKH�FKDUJHV�DJDLQVW�KLP�� WKH�HOHPHQWV�RI

HDFK�RI� WKHVH� FKDUJHV�� DQG� WKH� SHUPLVVLEOH� UDQJH� RI� VHQWHQFHV� DQG�RU� ILQHV�

                                        
���%RWK�DUH�DWWDFKHG�IRU�SXUSRVHV�RI�DOORZDQFH�RI�DSSHDO�
���-XGJH�&RQQHOO\
V�RSLQLRQ�EHJLQV�ZLWK�DQ�H[DPLQDWLRQ�RI�WKH�UHTXLUHPHQWV�IRU
D�SURSHU�JXLOW\�SOHD�FROORTX\�DV�OLVWHG�LQ�WKH�&RPPHQW�WR�5XOH������LQ�D�VLPLODU
IDVKLRQ�WR�5XOH�����DQG�LWV�FRPPHQW�� �$OWKRXJK�-XGJH�&RQQHOO\�LQFOXGHG�WKLV
DQDO\VLV�SULPDULO\�EHFDXVH�3D\VRQ�DOVR�FKDOOHQJHV�WKH�YDOLGLW\�RI�KLV�JXLOW\�SOHD�
ZH� ILQG� LW� DSSOLFDEOH� LQ� SDUW� WR� WKH� DQDO\VLV� RI� ZKHWKHU� 3D\VRQ� HIIHFWLYHO\
ZDLYHG� KLV� ULJKW� WR� FRXQVHO�� � ,Q� WKLV� FDVH�� WKH� JXLOW\� SOHD� FROORTX\� ZDV
FRQGXFWHG�LPPHGLDWHO\�DIWHU�WKH�ZDLYHU�RI�FRXQVHO�FROORTX\��DQG�VRPH�RI� WKH
UHTXLUHPHQWV� IRU� HDFK� DUH� WKH� VDPH�� � ,W� LV� D� FRPPRQ� SUDFWLFH� IRU� WKH� WZR
ZDLYHUV�WR�EH�FRQGXFWHG�WRJHWKHU�
���:H�GR�QRW�DJUHH��KRZHYHU��ZLWK�-XGJH�&RQQHOO\
V�VWDWHPHQW�WKDW�KH�DGYLVHG
3D\VRQ�RUDOO\�RI� WKLV�ILUVW�FROORTX\�HOHPHQW���-XGJH�&RQQHOO\
V�DGYLFH�IROORZHG
DFFHSWDQFH�RI� WKH�JXLOW\�SOHD�DQG�WKXV�FRXOG�QRW� KDYH�EHHQ�SDUW� RI� D�ZDLYHU
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:H�DJUHH���7KH�$VVLVWDQW�'LVWULFW�$WWRUQH\�ZHQW�RYHU�WKHVH�UHTXLUHPHQWV�ZLWK

3D\VRQ�DV�SDUW�RI�KLV�JXLOW\�SOHD�FROORTX\���7KXV��3D\VRQ�ZDV�LQGHHG�LQIRUPHG

RI�WKH�VHFRQG�DQG�WKLUG�RI�WKH�UHFRPPHQGHG�FRXQVHO�ZDLYHU�FROORTX\�HOHPHQWV

DV�SHU�WKH�&RPPHQW�WR�5XOH�������7KH�VLJQHG��ZULWWHQ�JXLOW\�SOHD�ULJKWV� IRUP

UHLWHUDWHG�WKHVH�

���� 7KH�WULDO�FRXUW�DGPLWV��KRZHYHU�� WKDW�3D\VRQ�ZDV�QRW�FROORTXLHG�RQ� WKH

IRXUWK�� ILIWK�� DQG� VL[WK� UHTXLUHG� DUHDV� RI� LQTXLU\� IRU� D� YDOLG� FRXQVHO� ZDLYHU�

+RZHYHU�� WKH�&RPPRQZHDOWK� FRQWHQGV�� DQG� WKH� FRXUW� DJUHHV�� WKDW� WKLV� GRHV

QRW�LQYDOLGDWH�WKH�ZDLYHU�FROORTX\���:H�GLVDJUHH�

���� 7KH� &RPPRQZHDOWK� DQG� WKH� FRXUW� WDNH� WKH� SRVLWLRQ� WKDW� WKH� WKUHH

TXHVWLRQV�QRW�SRVHG� WR�3D\VRQ�GHDO�ZLWK� WULDO� ULJKWV�ZKLFK� DUH�QRW� DSSOLFDEOH

KHUH��VLQFH�WKLV�LV�D�JXLOW\�SOHD���7KLV�DUJXPHQW�KDV�VRPH�DSSHDO���+RZHYHU��RQ

IXUWKHU�VWXG\��ZH�ILQG�LW�LQFRUUHFW�

���� ,Q�RUGHU�IRU�ZDLYHU�RI�FRXQVHO�WR�EH�YDOLG�DQG�HIIHFWLYH��FDVH�ODZ�UHTXLUHV

WKH� VDPH� IRUPDO� LQTXLU\� DW� JXLOW\� SOHDV� DV� DW� WULDOV�� � &RPPRQZHDOWK� Y�

%DNHU������$��G������3D��6XSHU����������7KLV�PDNHV�VHQVH��EHFDXVH�ZKHUH�

DV�KHUH��D�GHIHQGDQW�LV� FRQVLGHULQJ�ZDLYLQJ�QRW�RQO\� WKH� ULJKW� WR�FRXQVHO�EXW

DOVR�WKH�ULJKW�WR�D� MXU\�WULDO�E\�HQWHULQJ�D�JXLOW\�SOHD��D� IXOO�XQGHUVWDQGLQJ�RI

ZKDW�NQRZOHGJH�LV�EHLQJ�ZDLYHG�DORQJ�ZLWK�FRXQVHO�LV�QR�OHVV�LPSRUWDQW�WKDQ

ZKHQ�WKH�GHIHQGDQW�ZLVKHV�WR�UHSUHVHQW�KLPVHOI�DW�WULDO���7KLV�LV�EHFDXVH�WKH

                                                                                                                                      
FROORTX\���
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WKUHH� FROORTX\� DUHDV� RPLWWHG� KHUH� PD\� EH� FULWLFDO� LQ� D� GHIHQGDQW
V� GHFLVLRQ

ZKHWKHU�RU�QRW�WR�HQWHU�D�JXLOW\�SOHD�

���� :KLOH�WKH�FROORTX\�LV�RFFXUULQJ�LQ�D�FDVH�VXFK�DV�WKLV��D�GHIHQGDQW�PD\

VWLOO�FKDQJH�KLV�PLQG��SHUKDSV�EDVHG�XSRQ�QHZ�LQIRUPDWLRQ�JDLQHG�WKURXJK�WKH

FROORTX\�LWVHOI��DQG�KH�PD\�VWLOO�RSW�WR�EH�UHSUHVHQWHG�RU�WR�EH�WULHG�E\�D�MXU\�RI

KLV�SHHUV���,Q�RWKHU�ZRUGV��KLV�GHFLVLRQ�LV�QRW�\HW�ILQDO�

���� 7KXV��LW�LV�QRW�RQO\�LPSRUWDQW�WKDW�WKH�SUR�VH�GHIHQGDQW�EH�DZDUH�DW�WKH

PRPHQW� KH� HQWHUV� D� JXLOW\� SOHD� DQG� ZDLYHV� KLV� ULJKW� WR� FRXQVHO� WKDW� DQ

DWWRUQH\�LV�IDPLOLDU�ZLWK�UXOHV�RI�SURFHGXUH��SRVVLEOH�GHIHQVHV��DQG�RWKHU�ULJKWV

WKDW�PD\�EH�XQNQRZQ�WR�DQG�ORVW�E\�D�SUR�VH�GHIHQGDQW��LW�LV�DOVR�FULWLFDO�WKDW

WKH�GHIHQGDQW�KDYH�DQ�DZDUHQHVV�RI�WKHVH�FULWLFDO�SRLQWV�SULRU�WR�WKH�HQWU\�RI

WKDW�SOHD�RU�DFFHSWDQFH�RI�KLV�FRXQVHO�ZDLYHU�±�L�H���GXULQJ�WKH�FROORTX\���:H

FDQQRW�ILQG�WKH�FRXUW
V�RPLVVLRQ�RI�WKHVH�FULWLFDO�LQTXLULHV�KDUPOHVV��HVSHFLDOO\

ZKHUH�� DV� KHUH�� ERWK� ZDLYHUV� RFFXU� VLPXOWDQHRXVO\�� � :KHWKHU� GHIHQGDQW
V

GHFLVLRQV� UHJDUGLQJ�KLV� FRXQVHO�ZDLYHU� DQG�KLV� JXLOW\� SOHD� HQWU\� DUH� NQRZLQJ

DQG�LQWHOOLJHQW�GHSHQG�LQ�SDUW�XSRQ�KLV�NQRZOHGJH�RI�WKH�WKUHH�RPLWWHG�DUHDV�

7KLV�LV�HVSHFLDOO\�WUXH�ZKHUH��DV�KHUH��WKHUH�LV�QR�VWDQGE\�FRXQVHO�

���� 3ULRU�WR�HQWHULQJ�KLV�JXLOW\�SOHD��3D\VRQ�KDG�QRW�ZDLYHG�KLV�ULJKW�WR�D�MXU\

WULDO�� � 6LQFH� WKLV� LV� VR�� WKH� RPLVVLRQ� RI� WKH� WKUHH� HOHPHQWV� RI� WKH� ZDLYHU� RI

FRXQVHO�FROORTX\�FDQQRW�EH�H[FXVHG�RQ�WKH�JURXQG�WKDW�WKHVH�HOHPHQWV�SHUWDLQ

RQO\�WR�MXU\�WULDOV���6LQFH�3D\VRQ�KDG�QRW�\HW�ZDLYHG�KLV�ULJKW�WR�D�MXU\�WULDO��KLV

NQRZOHGJH�RI�FRXQVHO
V�VNLOOV�UHODWLQJ�WR� MXU\�WULDOV�ZDV�FHQWUDO� WR�KLV�GHFLVLRQ
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ZKHWKHU� RU� QRW� WR�ZDLYH� WKH� ULJKW� WR� FRXQVHO�� � ,W� LV� SHUKDSV� LQ� SDUW� IRU� WKLV

UHDVRQ�WKDW�WKH�FDVHV�UHTXLUH�WKH�FRXUW
V�LQTXLU\�WR�EH��VHDUFKLQJ�DQG�IRUPDO��

)RUG��VXSUD�

���� 7KH�WULDO�FRXUW��LQGHHG��DFNQRZOHGJHV�%UD]LO��VXSUD��&DURWKHUV��VXSUD�

DQG�%DNHU��VXSUD�� EXW� GLVWLQJXLVKHV� WKHP�� VWDWLQJ� WKDW� WKH� HOHPHQWV� RI� WKH

ZDLYHU�FROORTX\�ZHUH�QRW�DGKHUHG�WR�DW�DOO�LQ�WKRVH�FDVHV��ZKLOH�KHUH��VRPH�RI

WKHP�ZHUH�REVHUYHG�����$OWKRXJK�WKLV�PD\�EH�WUXH��WKHVH�FDVHV�GLG�QRW�KLQJH

RQ�WKH�QXPEHU�RI� WKH�VL[� UHTXLUHG� LQTXLULHV� WKDW�KDG�EHHQ�RPLWWHG�� � ,QVWHDG�

WKH\�ILUPO\�XSKHOG�WKH�ULJKW�WR�FRXQVHO�DQG�VWUHVVHG�WKH�LPSRUWDQFH�RI�DGKHULQJ

WR�DOO�WKH�UHTXLUHPHQWV�RI�D�WKRURXJK�FROORTX\���7KH�FDVH�ODZ�GRHV�QRW�VXSSRUW

WKH�YLHZ�WKDW�RQO\�VRPH�RI�WKH�UHTXLUHPHQWV�PXVW�EH�PHW�

���� 7KH� &RPPRQZHDOWK� SRLQWV� WR� WKH� ZULWWHQ� ZDLYHU� RI� FRXQVHO� IRUP� WKDW

3D\VRQ�VLJQHG�IRU�SXUSRVHV�RI�ZDLYLQJ�KLV�ULJKW�WR�D�SUHOLPLQDU\�KHDULQJ�DW�D

GLVWULFW� MXVWLFH
V� RIILFH� DSSUR[LPDWHO\� VHYHQ� PRQWKV� EHIRUH� WKH� HQWU\� RI� KLV

JXLOW\�SOHD��VWDWLQJ�WKDW�WKLV�VKRXOG�LQGLFDWH�3D\VRQ
V�DZDUHQHVV�RI�WKHVH�ULJKWV�

7KLV� IRUP� LQFOXGHV� DOO� RI� WKH� OLVWHG� FROORTX\� HOHPHQWV� DV� SHU� 5XOH� ���
V

FRPPHQW���+RZHYHU��LW�DOVR�LQFOXGHV�D�VSHFLILF�QRWDWLRQ�WKDW�LW�LV�HIIHFWLYH�RQO\

                                        
���7KH�FRXUW�DOVR�FRQFOXGHV�WKDW�FRPSOLDQFH�ZLWK�WKH�VL[�TXHVWLRQV�VXJJHVWHG
E\�5XOH����
V�FRPPHQW�LV�QRW�PDQGDWRU\��UHDVRQLQJ�WKDW�VLQFH�WKH�FRPPHQW�WR
5XOH�����LQGLFDWHV�WKDW�WKDW�UXOH
V�OLVW�RI�TXHVWLRQV�LV�PDQGDWRU\��DQG�VLQFH�WKH
FRPPHQW� WR� 5XOH� ���� GRHV� QRW� VR� LQGLFDWH�� WKH� OLVW� LQ� 5XOH� ���� LV� QRW
PDQGDWRU\���7KLV�ORJLF�LJQRUHV�ERWK�VXEVHTXHQW�FDVH�ODZ�DV�GLVFXVVHG�VXSUD�
DQG�WKH�ZDUQLQJ�ZLWKLQ�WKH�FRPPHQW�LWVHOI�WKDW�WKH�FDVH�ODZ�LV�LQ�IOX[�
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DV� WR� WKH�SURFHHGLQJ� EHIRUH� WKH� GLVWULFW� MXVWLFH�� � 7KLV� IRUP�ZDV�QHLWKHU

XWLOL]HG�QRU�UHIHUUHG�WR�DW�WKH�SURFHHGLQJ�LQ�FRPPRQ�SOHDV�FRXUW�

���� :H� DFNQRZOHGJH� WKDW�� DV� WKH� &RPPRQZHDOWK� DUJXHV�� FRPPRQ� VHQVH

PD\� DSSHDU� WR� GLFWDWH� WKDW� HYHQ� WKRXJK� WKH� SUHOLPLQDU\� KHDULQJ� ZDLYHU� RI

FRXQVHO�IRUP�ZDV�QRW�DSSOLFDEOH�WR�WKH�ZDLYHU�RI�FRXQVHO�DW�KDQG��LW�LV�UHOHYDQW

WR� VKRZ� WKDW� 3D\VRQ� DW� RQH� WLPH� KDG� DQ� DZDUHQHVV� RI� KLV� FRXQVHO� ULJKWV�

+RZHYHU��WKLV�DUJXPHQW�LV�QRW�ERUQH�RXW�E\�WKH�FDVH�ODZ���7KH�&RPPRQZHDOWK�

LQ�DQDO\]LQJ�ERWK�WKH�ZDLYHU�RI�FRXQVHO�FROORTX\�DQG�WKH�JXLOW\�SOHD�FROORTX\�

DSSOLHV�D�WRWDOLW\�RI�WKH�FLUFXPVWDQFHV�DQDO\VLV�WR�ERWK���7KLV�LV�LQFRUUHFW�XQGHU

RXU� ODZ�DW� WKLV� WLPH�� �$OWKRXJK� WKH�YDOLGLW\� RI� D� JXLOW\� SOHD� FROORTX\� LV� WR� EH

YLHZHG� XQGHU� WKH� WRWDOLW\� RI� WKH� FLUFXPVWDQFHV�� ZH�PD\� QRW� DSSO\� D� WRWDOLW\

DQDO\VLV�WR�D�ZDLYHU�RI�FRXQVHO�FROORTX\���%UD]LO��VXSUD���%DNHU��VXSUD�

���� )LQDOO\��LQ�D�UHODWHG�YHLQ��WKH�&RPPRQZHDOWK�DUJXHV�WKDW�WKH�ZDLYHU�ZDV

YDOLG�LQ�SDUW�EHFDXVH�3D\VRQ�LV�QRW�D�VWUDQJHU�WR�WKH�FULPLQDO� MXVWLFH�V\VWHP�

,Q� WKH� ZRUGV� RI� WKH� WULDO� FRXUW�� �LW� ZRXOG� EH� DEVXUG� WR� FRQFOXGH� WKDW� WKLV

VRSKLVWLFDWHG�� H[SHULHQFHG� FDUHHU� FULPLQDO� GLG� QRW� HQWHU� D� YROXQWDU\� DQG

NQRZLQJ� SOHD�� GLG� QRW� XQGHUVWDQG� DQG� ZDLYH� KLV� ULJKW� WR� FRXQVHO�� RU� LQ� DQ\

RWKHU�ZD\�ZDV�QRW�DZDUH�RI�KLV�ULJKWV�RU�WKH�IXOO�FRQVHTXHQFHV�RI�KLV�DFWLRQV��

���� :H� ILQG� WKLV� DUJXPHQW� PRVW� SHUVXDVLYH�� XQGHU� WKH� WRWDOLW\� RI� WKH

FLUFXPVWDQFHV���$OWKRXJK�ZH�DUH�ERXQG�QRW�WR�DFFHSW�LW��ZH�HPSDWKL]H�ZLWK�WKH

WULDO� MXGJH
V� SOLJKW�� DQG� ZH� FRQVLGHU� KLV� SRLQW� ZHOO� WDNHQ�� � :H� DOVR� ILQG� LW

GLIILFXOW�WR�EHOLHYH�WKDW�3D\VRQ�LV�QRZ�DFWLQJ�LQ�JRRG�IDLWK�ZKHQ�KH�DVVHUWV�WKDW
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KH�GLG�QRW�ZDLYH�KLV� ULJKW�WR�FRXQVHO�� �+H�RQO\� UDLVHG� WKH� LVVXH�DIWHU�KH�ZDV

VHQWHQFHG�WR�D�JUHDWHU�WHUP�WKDQ�KH�OLNHO\�H[SHFWHG�

���� $JDLQ�� LQVWHDG� RI� ORRNLQJ� WR� WKH� WRWDOLW\� RI� WKH� FLUFXPVWDQFHV�� XQGHU

ZKLFK�WKHVH�REVHUYDWLRQV�ZRXOG�EH�UHOHYDQW��WKH�ODZ�LQ�WKLV�DUHD�FRQVLGHUV�RQO\

FRPSOLDQFH� ZLWK� WKH� PDQGDWHG� SURFHGXUHV�� � 7KH� FDVH� ODZ� LQVLVWV� WKDW� DQ

HIIHFWLYH�ZDLYHU�RI�FRXQVHO�PXVW�LQFOXGH�D�FROORTX\�WKDW�FRQWDLQV�DQ�LQTXLU\�LQWR

WKH� VL[� DUHDV� OLVWHG� DERYH�� FRQGXFWHG� RQ� WKH� UHFRUG� E\� WKH� MXGJH�� � �>$@Q\

VKRUWFRPLQJ� UHODWLYH� WR� WKLV� FROORTX\� FDQQRW� EH� JDXJHG� WR� WKH� TXDOLW\� RI� DQ

DFFXVHG
V�VHOI�UHSUHVHQWDWLRQ�QRU�MXVWLILHG�RQ�WKH�EDVLV�RI�KLV�SULRU�H[SHULHQFH

ZLWK� WKH� V\VWHP��� � &RPPRQZHDOWK� Y�� /OR\G�� ���� $��G� ������ ����� �3D�

6XSHU�� ������ �FLWLQJ� &RPPRQZHDOWK� Y�� &HOLMHZVNL�� ���� $��G� ���� �3D�

6XSHU���������&RPPRQZHDOWK�Y��3DOPHU������$��G������3D��6XSHU��������

�HPSKDVLV�DGGHG����6HH�&RPPRQZHDOWK�Y��'DOH������$��G�������3D��6XSHU�

�������DSSHOODQW
V�SULRU�H[SHULHQFHV�DV�D�FULPLQDO�GHIHQGDQW�DUH� LUUHOHYDQW� WR

WKH� TXHVWLRQ� RI� ZKHWKHU� D� �SHQHWUDWLQJ� DQG� FRPSUHKHQVLYH�� FRXQVHO� ZDLYHU

FROORTX\� ZDV� FRQGXFWHG��� � 6HH� DOVR� &RPPRQZHDOWK� Y�� 'DYLV�� ���� $��G

������������3D��6XSHU���������WKDW�DSSHOODQW�KDV�EHHQ�DGYLVHG�RI�KLV�ULJKW�WR

FRXQVHO�RQ�DSSHDO�FDQQRW�EH�LQIHUUHG�IURP�KLV�KDYLQJ�SULRU�FULPLQDO�UHFRUG��

���� -XGJH� &RQQHOO\
V� SRVLWLRQ� RQ� WKLV� LVVXH� LV� WKH� VDPH� DV� WKDW� RI� -XVWLFHV

&DVWLOOH� DQG� 1HZPDQ�� WKH� GLVVHQWLQJ� PLQRULW\�� LQ� ODVW� \HDU
V� 3HQQV\OYDQLD

6XSUHPH�&RXUW�GHFLVLRQ�LQ�%UD]LO��VXSUD���7KHUHLQ��WKH�PLQRULW\�DUJXHG��LQ�RXU

H\HV�SHUVXDVLYHO\��WKDW�WKH�PDMRULW\
V��EULJKW�OLQH��UXOH�IRU�ZDLYHU�FROORTXLHV�LV
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LQDSSURSULDWH��DQG�WKDW�LQVWHDG��ZDLYHUV�RI�FRXQVHO�RXJKW�WR�EH�DQDO\]HG�XQGHU

D�WRWDOLW\�RI�WKH�FLUFXPVWDQFHV���$OWKRXJK�ZH�ILQG�WKH�SRVLWLRQ�RI�WKH�PLQRULW\

DQG�RI�-XGJH�&RQQHOO\�FRUUHFW��ZH�DUH�ERXQG�E\�WKH�SRVLWLRQ�RI�WKH�PDMRULW\�LQ

%UD]LO���8QIRUWXQDWHO\��WKH�UHFRUG�KHUHLQ�GRHV�QRW�LQGLFDWH�WKH�FROORTX\�JLYHQ

WR�3D\VRQ�LV�RQ�WKH�OHJDO�VLGH�RI�WKH�OLQH�

���� :H� QRWH�� LQ� FRQFOXVLRQ�� WKDW� WKLV� FDVH� SUHVHQWV� DQ� H[DPSOH� RI� KRZ

FULWLFDOO\�LPSRUWDQW�LW�LV�WKDW�D�WULDO�FRXUW�IROORZ�VWDQGDUG�SURFHGXUHV���6HYHUDO

VLPSOH� FKDQJHV� LQ� URXWLQH� RSHUDWLRQV� ZRXOG� JUHDWO\� LPSURYH� WKH� WULDO� FRXUW
V

RGGV�RI�EHLQJ�XSKHOG�RQ�DSSHDOV�VXFK�DV�WKLV���7KHVH�FKDQJHV�PLJKW�LQFOXGH�

LQVLVWLQJ�XSRQ�SURSHU�DSSHDUDQFHV�DQG�ZLWKGUDZDOV�RI� FRXQVHO�RQ� WKH� UHFRUG�

PHWLFXORXVO\�DGKHULQJ�WR�ZDLYHU�RI�FRXQVHO��ZDLYHU�RI�MXU\�WULDO��DQG�JXLOW\�SOHD

RUDO� FROORTX\� FKHFNOLVWV� DQG� VXSSOHPHQWDO� VLJQHG�� ZULWWHQ� ZDLYHU� IRUPV�

HQVXULQJ�WKDW�QR�SURFHHGLQJV�JR�RQ�UHFRUG�ZLWKRXW�D�MXGJH�EHLQJ�SUHVHQW�LQ�WKH

FRXUWURRP� DW� WKH� WLPH�� PDNLQJ� FHUWDLQ� WKH� FRXUW� LV� WKRURXJKO\� DSSULVHG� RI

SURSHU� DQG� LPSURSHU� UHDVRQV� IRU� GHYLDWLRQ� IURP�VHQWHQFLQJ�JXLGHOLQHV� DW� WKH

WLPH� RI� VHQWHQFLQJ�� DQG� LQVLVWLQJ� WKDW� WKHVH� UHDVRQV� DUH� VWDWHG� ERWK� RQ� WKH

UHFRUG�DQG�RQ�WKH�6HQWHQFLQJ�*XLGHOLQHV�IRUPV��DQG�DOORZLQJ�DOO�DSSHOODQWV�D

XQLIRUP�DQG�DGHTXDWH�SHULRG� RI� WLPH� WR� UHYLHZ� WKH�QRWHV� RI� WHVWLPRQ\�� RQFH

WKH\� KDYH� EHHQ� WUDQVFULEHG� DQG� GLVWULEXWHG�� SULRU� WR� GHPDQGLQJ� D� FRQFLVH

VWDWHPHQW�RI�PDWWHUV�FRPSODLQHG�RI�RQ�DSSHDO���$GKHUHQFH�WR�VXFK�SURFHGXUHV

ZRXOG� QRW� RQO\� HQVXUH� FRPSOLDQFH�ZLWK� VWDWXWRU\� DQG� FDVH�ODZ� UHTXLUHPHQWV

LQWHUSUHWLQJ� FRQVWLWXWLRQDO� ULJKWV�� LW� ZRXOG� DOVR� KDYH� WKH� DGGHG� EHQHILWV� RI



-��6��������

������

SUHVHUYLQJ� UHVSHFW� IRU� WKH� MXGLFLDU\� DQG� VHUYLQJ� DV� D� JXDUDQWHH� WR� WKH� FRXUW

WKDW�LWV�RZQ�VHQWHQFHV�DUH�DGKHUHG�WR�DV�LQWHQGHG�

���� -XGJPHQW�RI�VHQWHQFH�LV�YDFDWHG���7KH�FDVH�LV�UHPDQGHG�IRU�D�QHZ�WULDO�

-XULVGLFWLRQ�UHOLQTXLVKHG�

���� .HOO\��-��FRQFXUV�LQ�WKH�UHVXOW�


