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�� 7KLV� DSSHDO� LV� IURP� DQ� RUGHU� UHTXLULQJ� DSSHOODQW� WR� VXEPLW� D

KDQGZULWLQJ�H[HPSODU�WR�WKH�&RPPRQZHDOWK��:H�ILQG�WKH�FRXUW�DFWHG

EH\RQG�LWV�DXWKRULW\�DQG��WKHUHIRUH��UHYHUVH�

�� 7KH� FHUWLILHG� UHFRUG� VKRZV� WKDW� WKH� &RPPRQZHDOWK� ILOHG� D

SHWLWLRQ�IRU�KDQGZULWLQJ�H[HPSODU�RQ�'HFHPEHU����������,W�DOOHJHG�WKDW

VLQFH� 0DUFK�� ������ VWDWH� VHQDWRU� 5REHUW� 0HOORZ� ZDV� LQ� UHFHLSW� RI

SHULRGLF�FRUUHVSRQGHQFH�VHQW�E\�PDLO�WR�KLV�KRPH��7KH�&RPPRQZHDOWK

GHWHUPLQHG� WKH� FRUUHVSRQGHQFH� WR� EH� KDUDVVPHQW� E\� FRPPXQLFDWLRQ

ZLWK� WKH� VHQDWRU� DQG� KLV� IDPLO\�� 7KH� DSSHOODQW� ZDV� DOOHJHG� WR� EH� D

SRWHQWLDO� VXVSHFW� EDVHG� XSRQ� VLPLODU� DFWV� LQ� WKH� SDVW� DQG� XSRQ� WKH

RSLQLRQ�RI�D�KDQGZULWLQJ�H[SHUW�ZKR�GHWHUPLQHG� WKDW� DSSHOODQW� FRXOG

QRW�EH�UXOHG�RXW�DV�WKH�VRXUFH�RI�WKH�FRUUHVSRQGHQFH�LQ�TXHVWLRQ��%\
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RUGHU� GDWHG� 'HFHPEHU� ��� ����� >VLF@� WKH� +RQRUDEOH� &DUPHQ� 0LQRUD

JUDQWHG� WKH� SHWLWLRQ� DQG� RUGHUHG� DSSHOODQW� WR� VXEPLW� D� KDQGZULWLQJ

H[HPSODU�ZLWKLQ�WHQ�GD\V�

�� $� VHFRQG� SHWLWLRQ� IRU� KDQGZULWLQJ� H[HPSODU� ZDV� ILOHG� E\� WKH

&RPPRQZHDOWK� RQ� )HEUXDU\� ���� ������ ,W� DOOHJHG� WKDW� WKH

&RPPRQZHDOWK�GLG�QRW�IROORZ�XS�WR�REWDLQ�DQ�H[HPSODU�IURP�DSSHOODQW

SXUVXDQW�WR�WKH�'HFHPEHU����������RUGHU�EHFDXVH�DQRWKHU�KDQGZULWLQJ

VDPSOH� RI� DSSHOODQW� ZDV� VXEPLWWHG� WR� WKH� KDQGZULWLQJ� H[SHUW�� 7KH

H[SHUW�LV�DOOHJHG�WR�KDYH�FRQFOXGHG�WKDW�WKH�OHWWHUV�VHQW�WR�WKH�VHQDWRU

ZHUH� VLPLODU� WR� WKH� UHFHQW� VDPSOH� SURYLGHG� WR� KLP�� %\� RUGHU� GDWHG

)HEUXDU\� ���� ������ DQG� ILOHG� RQ� )HEUXDU\� ���� ������ WKH� +RQRUDEOH

&DUPHQ�0LQRUD� RUGHUHG� DSSHOODQW� WR� VXEPLW� D� KDQGZULWLQJ� H[HPSODU

ZLWKLQ�WHQ�GD\V�

�� $SSHOODQW�ILOHG�D�QRWLFH�RI�DSSHDO�WR�WKH�VWDWH�6XSUHPH�&RXUW�RQ

)HEUXDU\� ���� ������ %\� FRUUHVSRQGHQFH� GDWHG� 0DUFK� ��� ������ WKH

SURWKRQRWDU\¶V�RIILFH�RI� WKH�6XSUHPH�&RXUW�WUDQVIHUUHG� WKH�PDWWHU� WR

WKLV�FRXUW�IRU�UHYLHZ�DQG�FRQVLGHUDWLRQ�SXUVXDQW�WR�3D�5�$�3������

�� 5HSUHVHQWLQJ�KHUVHOI�SUR�VH��DSSHOODQW�FKDOOHQJHV�WKH�SURFHGXUH

SXUVXDQW� WR� ZKLFK� WKH� RUGHU� IRU� KDQGZULWLQJ� H[HPSODU� LVVXHG�� 6KH

DUJXHV�WKDW�WKH�RUGHU�LV�LQ�YLRODWLRQ�RI�KHU�FRQVWLWXWLRQDO�ULJKWV�WR�GXH

SURFHVV� DQG�HTXDO� SURWHFWLRQ� VLQFH� VKH�KDV�QRW� EHHQ� FKDUJHG�ZLWK� D
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FULPH�DQG�GLG�QRW�UHFHLYH�D�QRWLFH�WR�GHIHQG�RU�KDYH�WKH�DVVLVWDQFH�RI

FRXQVHO�

�� 2Q�DSSHDO��WKH�&RPPRQZHDOWK�DUJXHV�WKDW�WKLV�FRXUW�LV�ZLWKRXW

MXULVGLFWLRQ� EHFDXVH� WKH� RUGHU� LV� LQWHUORFXWRU\�� � ,Q� VXSSRUW� RI� WKLV

SURSRVLWLRQ� LW� FLWHV� WKH� RSLQLRQ� RI� WKLV� FRXUW� ,Q� 5H� +DQGZULWLQJ

([HPSODU�RI�&DVDOH������$��G������3D��6XSHU���������,Q�&DVDOH��ZH

KHOG�WKDW�DQ�DSSHDO�IURP�DQ�RUGHU�LVVXHG�E\�D�FRXUW�RI�FRPPRQ�SOHDV

IRU�VXEPLVVLRQ�RI�D�KDQGZULWLQJ�H[HPSODU�ZKHUH�WKHUH�ZDV�QR�SHQGLQJ

FULPLQDO� FRPSODLQW� RU� JUDQG� MXU\� SURFHHGLQJ� ZDV� LQWHUORFXWRU\� LQ

QDWXUH��4XDVKDO�RI�WKH�DSSHDO�ZDV�RUGHUHG�ZLWKRXW�FRQVLGHUDWLRQ�RI�WKH

PHULWV�

�� 2Q�DSSHDO�E\�DOORZDQFH�� WKH�6XSUHPH�&RXUW� WUHDWHG�WKH�PHULWV

RI�WKH�LVVXH�DQG�KHOG�WKDW�D�FRXUW�RI�FRPPRQ�SOHDV�ODFNV�WKH�SRZHU�WR

RUGHU� VXEPLVVLRQ� RI� D� KDQGZULWLQJ� H[HPSODU� DEVHQW� LQVWLWXWLRQ� RI

IRUPDO�FULPLQDO�SURFHHGLQJV�RU�WKH�FRQYHQLQJ�RI�DQ�LQYHVWLJDWLQJ�JUDQG

MXU\� SURFHHGLQJ�� ,Q� UH� +DQGZULWLQJ� ([HPSODU� RI� &DVDOH�� ���� 3D�

����� ����$��G�������������� 7KH�6XSUHPH�&RXUW� GLG�QRW� GLVFXVV� WKH

KROGLQJ�RI� WKH�6XSHULRU�&RXUW� UHTXLULQJ�TXDVKDO� RI� WKH� DSSHDO� RQ� WKH

EDVLV�RI�WKH�RUGHU¶V�EHLQJ�LQWHUORFXWRU\��WKH�RUGHU�RI�WKH�6XSHULRU�&RXUW

ZDV� UHYHUVHG�ZLWKRXW�PHQWLRQ� RI� WKH� MXULVGLFWLRQDO� LVVXH� XSRQ� ZKLFK

WKH�GHFLVLRQ�ZDV�EDVHG�� �:H� LQWHUSUHW� WKH� 6XSUHPH�&RXUW¶V� RUGHU� RI

UHYHUVDO�LQ�&DVDOH� WR�UHQGHU�WKH�HQWLUH�RSLQLRQ�RI�WKH�6XSHULRU�&RXUW
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UHYHUVHG�DQG�RI�QR�SUHFHGHQWLDO�YDOXH���6LQFH�WKLV�PDWWHU�KDV�EHHQ�WKH

VXEMHFW�RI�WUDQVIHU�IURP�WKH�6XSUHPH�&RXUW�WR�WKLV�FRXUW��ZH�ILQG�WKDW

WKLV� FRXUW� KDV� MXULVGLFWLRQ� WR� GHFLGH� WKH� PHULWV� RI� WKH� LVVXHV� UDLVHG�

:HUH�WKLV�FRXUW�WR�GHFOLQH�WR�H[HUFLVH�MXULVGLFWLRQ��D�PHULWRULRXV�LVVXH

ZRXOG�EH�UHQGHUHG�XQUHYLHZDEOH�DV�D�PDWWHU�RI�ULJKW�RQ�DSSHDO�VLQFH

WKH�6XSUHPH�&RXUW�KDV�DOUHDG\�GHWHUPLQHG�WKH�DSSHDO�LV�QRW�ZLWKLQ�LWV

H[FOXVLYH�MXULVGLFWLRQ�RYHU�GLUHFW�DSSHDOV�IURP�FRXUWV�RI�FRPPRQ�SOHDV�

���3D�&�6�$����������

�� ,Q�&DVDOH��WKH�6XSUHPH�&RXUW�H[SUHVVHG�LWV�FRQGHPQDWLRQ�RI�D

SURFHGXUH�ZKLFK�UHTXLUHV�VXEPLVVLRQ�RI�D�KDQGZULWLQJ�H[HPSODU�ZKHUH

WKH� MXULVGLFWLRQ� RI� WKH� FRPPRQ� SOHDV� FRXUW� KDV� QRW� EHHQ� LQYRNHG� LQ

DFFRUGDQFH� ZLWK� WKH� UXOHV� RI� FULPLQDO� SURFHGXUH�� 7KH� FRXUW� VWDWHG�

³7KXV�� ERWK� IHGHUDO� DQG� 3HQQV\OYDQLD� FDVHV� UHTXLUH� HLWKHU� WKH

LQVWLWXWLRQ� RI� UHJXODU� FULPLQDO� SURFHHGLQJV� EHIRUH� DQ� RUGHU� IRU� D

KDQGZULWLQJ� H[HPSODU� PD\� LVVXH� RU� WKH� DXWKRULW\� DQG� FRQWURO� RI� DQ

LQYHVWLJDWLQJ�JUDQG�MXU\�LI�D�GLVWULFW�DWWRUQH\�XQGHUWDNHV�WR�REWDLQ�VXFK

HYLGHQFH�E\� OHJDO� FRPSXOVLRQ�EHIRUH� ILOLQJ� D� FRPSODLQW�´� ,G��� DW� ����

����$��G�DW������

�� 7KH� UHFRUG� RQ� DSSHDO� GRHV� QRW� VXSSRUW� D� ILQGLQJ� WKDW� HLWKHU

UHJXODU� FULPLQDO� SURFHHGLQJV� KDYH� EHHQ� FRPPHQFHG� RU� WKDW� D� JUDQG

MXU\� KDV� EHHQ� FRQYHQHG�� 5DWKHU�� WKH� GLVWULFW� DWWRUQH\� KDV� ILOHG� DQ

LQGHSHQGHQW�PRWLRQ�DWWHPSWLQJ� WR� IRUFH� DSSHOODQW� WR� FUHDWH� HYLGHQFH
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RI� D� FULPH� ZLWKRXW� SURYLGLQJ� DSSHOODQW� PLQLPDO� QRWLFH� RI� WKH� QDWXUH

DQG�FDXVH�RI�WKH�DFFXVDWLRQ�DJDLQVW�KHU��7KLV�VSHFLILF�SUDFWLFH��KDYLQJ

EHHQ�GLVDSSURYHG�E\�WKH�6XSUHPH�&RXUW��UHTXLUHV�UHYHUVDO��6HH�DOVR

&RPPRQZHDOWK� Y�� (GZDUGV�� ���� $��G� ����� �3D�� 6XSHU�� �����

�GHIHQGDQW�HQWLWOHG�WR�UHDVRQDEOH�QRWLFH�DQG�DQ�RSSRUWXQLW\�WR�SUHSDUH

D�GHIHQVH�WR�FULPLQDO�FRQWHPSW�FKDUJHV��

���� 2UGHU�UHYHUVHG�


