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23,1,21�%<�+(67(5��6�-�� )LOHG�0DUFK���������

��� (OO\Q�0��(SVWHLQ� DSSHDOV� IURP� WKH� MXGJPHQW� HQWHUHG� LQ� WKH� &RXUW� RI

&RPPRQ�3OHDV�RI�3KLODGHOSKLD�&RXQW\�RQ�$SULO�����������)RU�WKH�UHDVRQV�VHW

IRUWK�EHORZ��ZH�DIILUP�

��� 7KH�IDFWV�DQG�SURFHGXUDO�KLVWRU\�RI�WKLV� FDVH�PD\�EH� VXPPDUL]HG�DV

IROORZV�� � 'H6LPRQH� 5HSRUWLQJ� *URXS�� ,QF�� �³'H6LPRQH´��� SURYLGHG� FRXUW�

UHSRUWLQJ� VHUYLFHV� WR� WKH� 3KLODGHOSKLD� ODZ� ILUP� RI� .RUQ�� .OLQH� 	� .XWQHU�� D

SURIHVVLRQDO�FRUSRUDWLRQ��IURP������XQWLO�WKH�ODWWHU¶V�GLVVROXWLRQ�LQ�PLG������

7KH� VKDUHKROGHUV� RI� .RUQ�� .OLQH� 	� .XWQHU� VXEVHTXHQWO\� FRQWDFWHG� LWV

YHQGRUV��DGYLVHG�WKHP�RI�WKH�GLVVROXWLRQ��DQG�LQGLFDWHG�WKDW�WKH�FRUSRUDWLRQ

ZRXOG� WU\� WR� VDWLVI\� DOO� RXWVWDQGLQJ� REOLJDWLRQV�� � 'HVSLWH� WKDW� QRWLFH�� WKH
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FRUSRUDWLRQ�IDLOHG�WR�SD\�IRU�PRUH�WKDQ���������ZRUWK�RI�VHUYLFHV�SURYLGHG

E\�'H6LPRQH�

��� 2Q�0DUFK�����������ZKLOH�DFWLQJ�DV�'H6LPRQH¶V�FRXQVHO�LQ�LWV�HIIRUWV

WR�UHFRYHU�WKH�XQSDLG�IHHV��$SSHOODQW�LQVWLWXWHG�VXLW�DJDLQVW�WKH�FRUSRUDWLRQ

DQG�WKUHH�RI�WKH�DWWRUQH\V�HPSOR\HG�E\�LW��5REHUW�$��.RUQ��-HURPH�1��.OLQH�

DQG�$ODQ�5��.XWQHU��$SSHOOHHV���$SSHOOHHV�VXEVHTXHQWO\�FRQWDFWHG�$SSHOODQW�

DGYLVHG�KHU� WKDW� WKH\�ZHUH�QRW� UHVSRQVLEOH� IRU� FRUSRUDWH�GHEWV�� GHPDQGHG

WKHLU�GLVPLVVDO�IURP�WKH�DFWLRQ��DQG�WKUHDWHQHG�IXUWKHU�OLWLJDWLRQ���$SSHOODQW

UHVSRQGHG�ZLWK�D�OHWWHU�VHHNLQJ�SHUPLVVLRQ�WR�DPHQG�KHU�FRPSODLQW�WR�FODULI\

WKH�JURXQGV�IRU�DVVHUWLQJ�LQGLYLGXDO�OLDELOLW\���,Q�D�SRVW�VFULSW�WR�WKDW�OHWWHU�

$SSHOODQW�LQGLFDWHG�WKDW�'H6LPRQH�DXWKRUL]HG�KHU�ERWK�WR�SURFHHG�ZLWK�WKH

VXLW�DQG�WR�GLVFXVV�VHWWOHPHQW�

��� $SSHOODQW��ZKR�XOWLPDWHO\�PDGH�VHYHUDO�RWKHU�UHIHUHQFHV�WR�VHWWOHPHQW�

ODWHU�DPHQGHG�KHU�FRPSODLQW�� � ,Q� WKH� DPHQGHG� FRPSODLQW�� $SSHOODQW� UHOLHG

XSRQ�D� 1RYHPEHU���� ����� OHWWHU� E\�*HUDOGLQH� =DUHWVN\�� D�PHPEHU� RI� WKH

DFFRXQWLQJ� GHSDUWPHQW� DW� .RUQ�� .OLQH� 	� .XWQHU�� WR� VXSSRUW� WKH� FODLP� RI

LQGLYLGXDO�OLDELOLW\���7KDW�OHWWHU��ZKLFK�ZDV�ZULWWHQ�RQ�FRUSRUDWH�OHWWHUKHDG�LQ

UHVSRQVH� WR� D� QXPEHU� RI� LQYRLFHV�� DGYLVHG� D� UHSUHVHQWDWLYH� RI� 'H6LPRQH

WKDW�WKRVH�ELOOV�UHODWHG�WR�D�EDQNUXSW�FOLHQW��WKDW�WKH�FRUSRUDWLRQ�H[SHFWHG�WR

UHFHLYH�SD\PHQW�IURP�%DQNUXSWF\�&RXUW�ZLWKLQ�VL[W\�GD\V��DQG�WKDW�SD\PHQW

ZRXOG� EH� IRUZDUGHG� DW� WKDW� WLPH�� � 0V�� =DUHWVN\� DOVR� VWDWHG�� ³3OHDVH� EH

DVVXUHG�WKDW�VKRXOG�WKH�&RXUWV�QRW�LVVXH�WKH�IXQGV�E\�WKH����GD\V�WLPH�OLPLW
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.RUQ��.OLQH�	�.XWQHU�ZLOO�SD\�\RX�GLUHFW�´��3ODLQWLII¶V�7ULDO�([KLELW�����$OWKRXJK

0V��=DUHWVN\�SUHYLRXVO\�DGYLVHG�$SSHOODQW�WKDW�DOO�FRUSRUDWH�H[SHQVHV�ZHUH

SDLG� E\� WKH� FRUSRUDWLRQ� DQG� WKDW� QRWKLQJ� ZDV� XQGHUWDNHQ� E\� WKH

VKDUHKROGHUV�LQGLYLGXDOO\��VHH�1�7��'HSRVLWLRQ������������DW������������VKH

WUHDWHG�WKH�SKUDVH�³.RUQ��.OLQH�	�.XWQHU´�DV�D�UHIHUHQFH�WR�$SSHOOHHV�LQ�WKHLU

LQGLYLGXDO� FDSDFLW\�� � $V� D� UHVXOW�� VKH� FRQVWUXHG� WKH� OHWWHU� DV� D� SURPLVH� E\

$SSHOOHHV� WR�DQVZHU�IRU� WKH�FRUSRUDWH�GHEW�� � 6KH�DOOHJHG� WKDW� WKH�SURPLVH

LQGXFHG�'H6LPRQH�WR�FRQWLQXH�WR�SURYLGH�VHUYLFHV�WR�WKH�FRUSRUDWLRQ�

��� 2Q�1RYHPEHU�����������$SSHOODQW��ZKR�KDG�FRQGXFWHG�QR�GLVFRYHU\�WR

WKDW�SRLQW��GHSRVHG�0V��=DUHWVN\���7KH�QH[W�GD\��WKH�SDUWLHV�DGMXGLFDWHG�WKH

PDWWHU� EHIRUH� D� ERDUG� RI� DUELWUDWRUV�� � 7KH� ERDUG�� ZKLFK� IRXQG� LQ� IDYRU� RI

$SSHOOHHV� ZLWK� UHVSHFW� WR� WKH� FODLPV� RI� LQGLYLGXDO� OLDELOLW\�� DZDUGHG

'H6LPRQH���������RQ�LWV�FDXVH�RI�DFWLRQ�DJDLQVW�WKH�FRUSRUDWLRQ���$SSHOODQW

GLG�QRW�ILOH�DQ�DSSHDO�RQ�EHKDOI�RI�'H6LPRQH�IURP�WKDW�GHFLVLRQ�

��� 2Q� $SULO� ���� ������ FRQWHQGLQJ� WKDW� $SSHOODQW� DQG� 'H6LPRQH� ODFNHG

SUREDEOH�FDXVH�WR�VXH�WKHP�LQGLYLGXDOO\�DQG�WKDW�WKHLU�SXUSRVH� LQ�GRLQJ�VR

ZDV�LPSURSHU��$SSHOOHHV�ILOHG�D�FRPSODLQW�DJDLQVW�WKHP�IRU�ZURQJIXO�XVH�RI

FLYLO� SURFHHGLQJV�� � &RQVHTXHQWO\�� $SSHOOHHV� UHTXHVWHG� DQ� DZDUG

HQFRPSDVVLQJ� H[SHQVHV� LQFXUUHG� LQ� GHIHQGLQJ� WKH� SULRU� VXLW�� WKH� VSHFLILF

SHFXQLDU\�ORVVHV�VWHPPLQJ�IURP�WKDW�VXLW�� WKH� UHVXOWLQJ�HPRWLRQDO�GLVWUHVV�

DQG�SXQLWLYH�GDPDJHV���)ROORZLQJ�WKH�HIIHFWXDWLRQ�RI�VHUYLFH��$SSHOODQW�ILOHG

DQ�DQVZHU�LQ�ZKLFK�VKH�DVVHUWHG�WKDW�VKH�DFWHG�ZLWK�SUREDEOH�FDXVH��LQ�JRRG
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IDLWK�� LQ� WKH� EHVW� LQWHUHVW� RI� KHU� FOLHQW�� DQG� ZKLOH� GLVFKDUJLQJ� WKH� GXWLHV

LPSRVHG�XSRQ�KHU�DV�DQ�DWWRUQH\���,Q�LWV�DQVZHU�DQG�QHZ�PDWWHU��'H6LPRQH

VLPLODUO\�DOOHJHG�WKDW�LW�DFWHG�LQ�JRRG�IDLWK�DQG�UDLVHG�QXPHURXV�GHIHQVHV�

��� 2Q�-DQXDU\�����������$SSHOOHHV�DPHQGHG�WKHLU�FRPSODLQW�WR�LQFOXGH�D

GHPDQG� IRU� GDPDJHV� IRU� GHIDPDWLRQ�� � 7KUHH� ZHHNV� ODWHU�� D� ERDUG� RI

DUELWUDWRUV�IRXQG�LQ�IDYRU�RI�'H6LPRQH���+RZHYHU��WKH�ERDUG�IRXQG�$SSHOODQW

OLDEOH�DQG�DZDUGHG�$SSHOOHHV���������HDFK�LQ�GDPDJHV���$SSHOODQW�WKHQ�ILOHG

D�QRWLFH� RI� DSSHDO� IURP� WKDW� GHFLVLRQ�� DQG�'H6LPRQH�PRYHG� IRU� VXPPDU\

MXGJPHQW���2Q�6HSWHPEHU����������WKH�WULDO�FRXUW�FRQFOXGHG�WKDW�$SSHOOHHV

FRXOG�QRW� SURYH� WKHLU� FODLP�DJDLQVW�'H6LPRQH� VLQFH�'H6LPRQH� UHOLHG� XSRQ

$SSHOODQW¶V�DGYLFH���7KXV��WKH�FRXUW�JUDQWHG�'H6LPRQH¶V�VXPPDU\�MXGJPHQW

PRWLRQ���:H�ODWHU�TXDVKHG�$SSHOOHHV¶�LQWHUORFXWRU\�DSSHDO�IURP�WKDW�GHFLVLRQ

GXH�WR�WKH�IDLOXUH�RI�WKH�WULDO�FRXUW�WR�DPHQG�WKH�VXPPDU\�MXGJPHQW�RUGHU

ZLWKLQ�WKLUW\�GD\V�RI�LWV�HQWUDQFH�WR�LQFOXGH�D�GHWHUPLQDWLRQ�WKDW�DQ�DSSHDO

ZRXOG�IDFLOLWDWH�WKH�UHVROXWLRQ�RI�WKH�HQWLUH�FDVH���6HH�.RUQ�Y��'H6LPRQH

5HSRUWLQJ�*URXS������$��G������3D�6XSHU��������

��� 2Q�1RYHPEHU�����������WULDO�RQ�WKH�PDWWHU�FRPPHQFHG���6HYHUDO�GD\V

ODWHU�� WKH� WULDO� FRXUW� UHQGHUHG�D�GHFLVLRQ� LQ� IDYRU� RI�$SSHOOHHV� DQG�RUGHUHG

$SSHOODQW� WR� SD\� ������� LQ� GDPDJHV� WR� 0U�� .RUQ�� ������� LQ� GDPDJHV� WR

0U��.OLQH�� DQG� ������� LQ� GDPDJHV� WR� 0U�� .XWQHU�� � $SSHOODQW� VXEVHTXHQWO\

ILOHG�SRVW�WULDO�PRWLRQV�VHHNLQJ�MXGJPHQW�QRWZLWKVWDQGLQJ�WKH�YHUGLFW�RU��LQ

WKH�DOWHUQDWLYH��D�QHZ�WULDO�� �7KH�WULDO�FRXUW�GHQLHG�$SSHOODQW¶V� UHTXHVWV� IRU
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UHOLHI�� ILQGLQJ� ZLWK� UHVSHFW� WR� WKH� IRUPHU� WKDW� $SSHOODQW� KDG� QR� SUREDEOH

FDXVH� IRU� FRQWLQXLQJ� WKH� VXLW� DJDLQVW� $SSHOOHHV� WR� DUELWUDWLRQ� DQG� WKDW� KHU

PRWLYH� LQ�GRLQJ�VR�ZDV� WR� LQGXFH� WKHP� WR� VHWWOH� WKH� DFWLRQ� UHODWLQJ� WR� WKH

FRUSRUDWH�GHEW�� �7ULDO�&RXUW�2SLQLRQ�����������DW������� �7KLV� WLPHO\�DSSHDO

IROORZHG�WKH�HQWUDQFH�RI�MXGJPHQW�RQ�WKH�WULDO�FRXUW¶V�GHFLVLRQ�

��� $SSHOODQW� LQLWLDOO\� FKDOOHQJHV� WKH� WULDO� FRXUW¶V� GHWHUPLQDWLRQ� WKDW� VKH

ODFNHG�SUREDEOH�FDXVH� WR�SURFHHG�DJDLQVW�$SSHOOHHV� LQGLYLGXDOO\�� �$SSHOODQW

DOVR� TXHVWLRQV� WKH� SURSULHW\� RI� WKH� FRXUW¶V� UHODWHG� FRQFOXVLRQ� WKDW� VKH

SRVVHVVHG� DQ� LPSURSHU�PRWLYH� LQ� FRQWLQXLQJ� WKH� VXLW� DJDLQVW� $SSHOOHHV� WR

DUELWUDWLRQ�� � 6HH� $SSHOODQW¶V� EULHI� DW� Q���� � $OWKRXJK� $SSHOODQW¶V� DUJXPHQW

FRQWDLQV�QR�H[SOLFLW� UHIHUHQFH� WR�KHU�SRVW�WULDO�PRWLRQV�� LW� LPSOLFLWO\� DVVHUWV

WKDW�WKH�WULDO�FRXUW¶V�GHQLDO�RI�WKH�PRWLRQ�IRU� MXGJPHQW�QRWZLWKVWDQGLQJ�WKH

YHUGLFW�ZDV�HUURQHRXV���2XU�VWDQGDUG�IRU�UHYLHZLQJ�VXFK�DQ�DVVHUWLRQ�LV�ZHOO

HVWDEOLVKHG�

:H� PXVW� GHWHUPLQH� ZKHWKHU� WKHUH� ZDV� VXIILFLHQW� FRPSHWHQW
HYLGHQFH� WR� VXVWDLQ� WKH� YHUGLFW�� � :HQULFN� Y�� 6FKORHPDQQ�
6LHPDJ� $NWLHQJHVHOOVFKDIW�� HW� DO��� ���� 3D�� ��� ��� ���� $��G
������ ����� �������� � ,QJUDVVLD� &RQVWUXFWLRQ� &R�� Y�� :DOVK�
����3D�6XSHU��������������$��G�������������������,Q�VR�GRLQJ�
ZH�PXVW�JUDQW�WKH�YHUGLFW�ZLQQHU�WKH�EHQHILW�RI�HYHU\�LQIHUHQFH
ZKLFK� UHDVRQDEO\�PD\� EH� GUDZQ� IURP� WKH� HYLGHQFH�� � :H� DOVR
PXVW� UHMHFW� DOO� XQIDYRUDEOH� WHVWLPRQ\� DQG� LQIHUHQFHV�
,QJUDVVLD��VXSUD�� �6HH�DOVR�/LUD�Y��$OEHUW�(LQVWHLQ�0HGLFDO
&HQWHU�� ���� 3D�6XSHU�� ����� ����� ���� $��G� ����� ���� �������
-HZHOO�Y��%HFNVWLQH������3D�6XSHU�����������$��G������������
-XGJPHQW�Q�R�Y��PD\�EH�JUDQWHG�RQO\�LQ�FOHDU�FDVHV��ZKHUH�WKH
IDFWV�DUH�VXFK�WKDW�QR�WZR�UHDVRQDEOH�PLQGV�FRXOG�IDLO�WR�DJUHH
WKDW� WKH� YHUGLFW� ZDV� LPSURSHU�� �*UD\� Y�� +�&�� 'XNH� 	� 6RQV�
,QF��� ���� 3D�6XSHU�� ���� ���� $��G� ����� �������� )UDQN� Y�
3HFNLFK������3D�6XSHU�����������$��G������������
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6FKQHLGHU� Y�� /LQGHQPXWK�&OLQH�$JHQF\�� ���� $��G������ ���� �3D�6XSHU�

�������VHH�DOVR�6RPHUVHW�&RPPXQLW\�+RVSLWDO�Y��$OODQ�%��0LWFKHOO�	

$VVRFLDWHV������$��G�����������3D�6XSHU����������.HHSLQJ�WKHVH�SULQFLSOHV

LQ�PLQG��ZH�FRQVLGHU�WKH�SURSULHW\�RI�WKH�WULDO�FRXUW¶V�GHFLVLRQ�

:URQJIXO�XVH�RI�FLYLO�SURFHHGLQJV�³LV�D�WRUW�ZKLFK�DULVHV�ZKHQ�D
SDUW\� LQVWLWXWHV� D� ODZVXLW� ZLWK� D� PDOLFLRXV� PRWLYH� DQG� ODFNLQJ
SUREDEOH�FDXVH�´��5RVHQ�Y��%DQN�RI�5ROOD������3D�6XSHU������
���������$��G������������������FLWLQJ�6KDIIHU�Y��6WHZDUW�����
3D�6XSHU����������������$��G�������������������� �7KLV� WRUW� LV
QRZ� D� VWDWXWRU\� DFWLRQ� DQG� KDV� EHHQ� FRGLILHG� DW� ��� 3D�&�6�� �
������DV�IROORZV�

���������:URQJIXO�XVH�RI�FLYLO�SURFHHGLQJV

�D� (OHPHQWV�RI�DFWLRQ�²$�SHUVRQ�ZKR�WDNHV�SDUW�LQ
WKH� SURFXUHPHQW�� LQLWLDWLRQ� RU� FRQWLQXDWLRQ� RI� FLYLO
SURFHHGLQJV� DJDLQVW� DQRWKHU� LV� VXEMHFW� WR� OLDELOLW\� WR� WKH
RWKHU�IRU�ZURQJIXO�XVH�RI�FLYLO�SURFHHGLQJV�>LI@�

��� +H� DFWV� LQ� D� JURVVO\� QHJOLJHQW� PDQQHU� RU
ZLWKRXW� SUREDEOH� FDXVH�DQG� SULPDULO\� IRU� D� SXUSRVH
RWKHU� WKDQ� WKDW� RI� VHFXULQJ� WKH� SURSHU� GLVFRYHU\�
MRLQGHU� RI� SDUWLHV� RU� DGMXGLFDWLRQ� RI� WKH� FODLP� LQ
ZKLFK�WKH�SURFHHGLQJV�DUH�EDVHG��DQG

��� 7KH� SURFHHGLQJV� KDYH� WHUPLQDWHG� LQ� IDYRU� RI
WKH�SHUVRQ�DJDLQVW�ZKRP�WKH\�DUH�EURXJKW�

���3D�&�6���������D���������

/XGPHU� Y�� 1HUQEHUJ�� ���� $��G� ����� ���� �3D�6XSHU�� ������� VHH� DOVR

%URDGZDWHU�Y��6HQWQHU�������3$�6XSHU����

���� ,Q� RUGHU� WR� SUHYDLO� LQ� VXFK� DQ� DFWLRQ�� D� SODLQWLII� PXVW� HVWDEOLVK� WKH

IROORZLQJ�

��� 7KH�GHIHQGDQW�KDV�SURFXUHG��LQLWLDWHG�RU�FRQWLQXHG�WKH�FLYLO
SURFHHGLQJV�DJDLQVW�KLP�
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��� 7KH�SURFHHGLQJV�ZHUH�WHUPLQDWHG�LQ�KLV�IDYRU�
��� 7KH�GHIHQGDQW�GLG�QRW�KDYH�SUREDEOH�FDXVH�IRU�KLV�DFWLRQ�

��� 7KH� SULPDU\� SXUSRVH� IRU� ZKLFK� WKH� SURFHHGLQJV� ZHUH
EURXJKW�ZDV�QRW�VHFXULQJ�WKH�SURSHU�GLVFRYHU\��MRLQGHU�RI�SDUWLHV
RU� DGMXGLFDWLRQ� RI� WKH� FODLP� RQ� ZKLFK� WKH� SURFHHGLQJV� ZHUH
EDVHG�

��� 7KH�SODLQWLII�KDV�VXIIHUHG�GDPDJHV��������

��� 3D�&�6�$�� �������� � 7KLV� IRUPXODWLRQ� RI� WKH� WRUW¶V� HOHPHQWV� FRQIRUPV� WR

WKDW�VHW�IRUWK�LQ�5HVWDWHPHQW��6HFRQG��RI�7RUWV���������/XGPHU��VXSUD��VHH

DOVR�6KDIIHU�Y��6WHZDUW������$��G�������3D�6XSHU����������&RPPHQW�G�WR

WKDW� VHFWLRQ� GLVFXVVHV� WKH� OLDELOLW\� RI� DWWRUQH\V� IRU� ZURQJIXO� XVH� RI� FLYLO

SURFHHGLQJV�DQG��LQ�SDUW��SURYLGHV�

$Q�DWWRUQH\�ZKR�LQLWLDWHV�D�FLYLO�SURFHHGLQJ�RQ�EHKDOI�RI�KLV�FOLHQW
RU�RQH�ZKR�WDNHV�DQ\�VWHSV�LQ�WKH�SURFHHGLQJ�LV�QRW�OLDEOH�LI�KH
KDV� SUREDEOH� FDXVH� IRU� KLV� DFWLRQ� �� �� �� DQG� HYHQ� LI� KH� KDV� QR
SUREDEOH� FDXVH� DQG� LV� FRQYLQFHG� WKDW� KLV� FOLHQW¶V� FODLP� LV
XQIRXQGHG�� KH� LV� VWLOO� QRW� OLDEOH� LI� KH� DFWV� SULPDULO\� IRU� WKH
SXUSRVH�RI�DLGLQJ�KLV�FOLHQW�LQ�REWDLQLQJ�D�SURSHU�DGMXGLFDWLRQ�RI
KLV� FODLP�� � �� �� �� � $Q� DWWRUQH\� LV� QRW� UHTXLUHG� RU� H[SHFWHG� WR
SUHMXGJH�KLV�FOLHQW¶V�FODLP��DQG�DOWKRXJK�KH�LV�IXOO\�DZDUH�WKDW�LWV
FKDQFHV� RI� VXFFHVV� DUH� FRPSDUDWLYHO\� VOLJKW�� LW� LV� KLV
UHVSRQVLELOLW\� WR� SUHVHQW� LW� WR� WKH� FRXUW� IRU� DGMXGLFDWLRQ� LI� KLV
FOLHQW�VR�LQVLVWV�DIWHU�KH�KDV�H[SODLQHG�WR�WKH�FOLHQW�WKH�QDWXUH�RI
WKH�FKDQFHV�

,I��KRZHYHU�� WKH�DWWRUQH\�DFWV�ZLWKRXW�SUREDEOH�FDXVH� IRU
EHOLHI� LQ� WKH� SRVVLELOLW\� WKDW� WKH� FODLP�ZLOO� VXFFHHG�� DQG� IRU� DQ
LPSURSHU� SXUSRVH�� DV�� IRU� H[DPSOH�� WR� SXW� SUHVVXUH� XSRQ� WKH
SHUVRQ�SURFHHGHG�DJDLQVW�LQ�RUGHU�WR�FRPSHO�SD\PHQW�RI�DQRWKHU
FODLP� RI� KLV� RZQ� RU� VROHO\� WR� KDUDVV� WKH� SHUVRQ� SURFHHGHG
DJDLQVW�E\�EULQJLQJ�D�FODLP�NQRZQ�WR�EH�LQYDOLG��KH�LV�VXEMHFW�WR
WKH�VDPH�OLDELOLW\�DV�DQ\�RWKHU�SHUVRQ�
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5HVWDWHPHQW��6HFRQG��RI�7RUWV��������FRPPHQW�G��VHH�DOVR�%URDGZDWHU�

VXSUD��0HLNVLQ�Y��+RZDUG�+DQQD�&R��� ����$��G�������������3D�6XSHU�

�������6KDIIHU��VXSUD�

���� 2UGLQDULO\��D�SHUVRQ�SRVVHVVHV�SUREDEOH�FDXVH�WR�LQLWLDWH�RU�FRQWLQXH�D

ODZVXLW�LI�KH�UHDVRQDEO\�EHOLHYHV�LQ�WKH�H[LVWHQFH�RI�WKH�IDFWV�XSRQ�ZKLFK�WKH

FODLP�LV�EDVHG�DQG�VDWLVILHV�RQH�RI� VHYHUDO� FRQGLWLRQV�� �2QH� VXFK� FRQGLWLRQ

UHODWHV�WR�D�UHDVRQDEOH�EHOLHI�WKDW�WKH�FODLP�PD\�EH�YDOLG�XQGHU�H[LVWLQJ�RU

GHYHORSLQJ� ODZ�� � ��� 3D�&�6�$�� �� ��������� %URDGZDWHU�� VXSUD�� � $QRWKHU

VSHFLILFDOO\� FRQFHUQV� DWWRUQH\V�� � ,W� LV� VDWLVILHG� LI� WKH� DWWRUQH\� EHOLHYHG� LQ

JRRG� IDLWK� WKDW� WKH� LQLWLDWLRQ� RU� FRQWLQXDWLRQ� RI� WKH� VXLW� ZDV� QRW� LQWHQGHG

PHUHO\�WR�KDUDVV�RU�PDOLFLRXVO\�LQMXUH�WKH�RWKHU�SDUW\����6HH����3D�&�6�$���

���������%URDGZDWHU��VXSUD�� �7KXV��WKH�HOHPHQWV�RI�SUREDEOH� FDXVH�DQG

PRWLYH�DUH�LQWHUWZLQHG�

���� :H�QRZ�DGGUHVV�ZKHWKHU�WKH�UHFRUG�HVWDEOLVKHV�WKDW�$SSHOOHHV�SURYHG

WKH�H[LVWHQFH�RI� WKRVH�HOHPHQWV�� �5HFRJQL]LQJ� WKDW�WKH�FRUSRUDWLRQ�ZDV� DQ

HQWLW\� VHSDUDWH� DQG�DSDUW� IURP�$SSHOOHHV��$SSHOODQW� SUHPLVHG�KHU� FODLP� RI

LQGLYLGXDO�OLDELOLW\�XSRQ�DQ�DOOHJHG�SURPLVH�WR�DQVZHU�IRU�D�GHEW�RI�DQRWKHU�

,W�LV�FOHDU�LQ�WKLV�&RPPRQZHDOWK�WKDW�VXFK�D�SURPLVH�LV�XQHQIRUFHDEOH�XQOHVV

LW� LV� LQ� ZULWLQJ� DQG� VLJQHG� E\� WKH� SDUW\� WR� EH� FKDUJHG� WKHUHZLWK� RU� KLV

DXWKRUL]HG� UHSUHVHQWDWLYH�� � 6HH� ��� 3�6�� �� ��� � $SSHOODQW� UHOLHG� XSRQ� WKH

1RYHPEHU� ��� ����� OHWWHU�ZULWWHQ� E\�0V�� =DUHWVN\� WR� VXSSRUW� WKH� FDXVH� RI

DFWLRQ�� �:KLOH� WKDW� OHWWHU� ZDV� ZULWWHQ� RQ� FRUSRUDWH� OHWWHUKHDG�� UHIHUUHG� WR
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0V��=DUHWVN\�DV�D�PHPEHU�RI�WKH�DFFRXQWLQJ�GHSDUWPHQW��DQG�PHQWLRQHG�WKH

FRUSRUDWH�QDPH��LW�FRQWDLQHG�QR�H[SOLFLW�UHIHUHQFH�WR�$SSHOOHHV�LQGLYLGXDOO\�

0RUHRYHU�� DV� KHU� GHSRVLWLRQ� WHVWLPRQ\� GHPRQVWUDWHV�� 0V�� =DUHWVN\� WROG

$SSHOODQW�SULRU�WR�WKH�GDWH�RQ�ZKLFK�WKH�DPHQGHG�FRPSODLQW�ZDV� ILOHG�WKDW

WKH� FRUSRUDWLRQ� SDLG� DOO� FRUSRUDWH� GHEWV� DQG� WKDW� QRQH� RI� WKH� LQGLYLGXDO

VKDUHKROGHUV�XQGHUWRRN�DQ\WKLQJ�LQGLYLGXDOO\���&RQVHTXHQWO\��$SSHOODQW�ZDV

DZDUH� HDUO\� RQ� LQ� WKH� SURFHHGLQJV� ERWK� WKDW� 0V�� =DUHWVN\� KDG� QRW

XQGHUWDNHQ�WR�ELQG�$SSHOOHHV�LQGLYLGXDOO\�IRU�WKH�FRUSRUDWH�GHEW�DQG�WKDW�VKH

DSSDUHQWO\�ODFNHG�WKH�DXWKRULW\�WR�GR�VR�

���� 0RUHRYHU�� GHVSLWH� KHU� DOOHJDWLRQ� WKDW� 'H6LPRQH� UHOLHG� XSRQ� WKH

SURPLVH� RI� $SSHOOHHV� DV� DQ� LQGXFHPHQW� WR� SURYLGH� VHUYLFHV� WR� WKH

FRUSRUDWLRQ�� YDULRXV� OHWWHUV� DYDLODEOH� WR� $SSHOODQW� SULRU� WR� WKH� DUELWUDWLRQ

SURFHHGLQJ�HVWDEOLVK�RWKHUZLVH���$V�WKH�WULDO�FRXUW�QRWHG�

2Q� 1RYHPEHU� ��� ����>�@� 'H6LPRQH� ZURWH� WR� WKH� &RUSRUDWLRQ
DERXW�WKH�GHEW��EXW�GLG�QRW�PDNH�DQ\�UHIHUHQFH�WR�WKH�IDFW�WKDW
KH�FRQVLGHUHG�DQ�LQGLYLGXDO�UHVSRQVLEOH�IRU�WKH�GHEW���7KH�VHFRQG
OHWWHU�GDWHG�2FWREHU����������WR�3KLOLS�$��7RUGHOOD��D�VKDUHKROGHU
LQ������DQG�>WKH�LQGLYLGXDO@�ZKR�KDQGOHG�WKH�ZLQGLQJ�XS�RI�WKH
&RUSRUDWH�DFFRXQWV�DIWHU�%ULDQ�/DPE��DOVR�GLG�QRW� LQGLFDWH� WKDW
'H6LPRQH�GHHPHG�WKHVH�LQGLYLGXDOV�SHUVRQDOO\�UHVSRQVLEOH���7KH
OHWWHU�RI�0DUFK����������DGGUHVVHG�WR�0U��.RUQ��RI�.RUQ�	�&RQQ�
LV� WKH� RQO\� WLPH� DQ� LQGLYLGXDO� SODLQWLII� LV� DVNHG� WR� VXEPLW� DQ\
LQIRUPDWLRQ� DERXW� WKH� LQYRLFHV� DQG� LQVXUDQFH� FRPSDQLHV�� � 7KLV
OHWWHU� ZDV� ZULWWHQ� ILYH� GD\V� DIWHU� WKH� ILOLQJ� RI� WKH� $PHQGHG
&RPSODLQW�DQG�VWLOO�GRHV�QRW�PDQLIHVW�D�EHOLHI�E\�'H6LPRQH�WKDW
WKHVH�3ODLQWLIIV�DJUHHG�WR�EH�SHUVRQDOO\�OLDEOH�IRU�WKH�GHEWV�RI�WKH
&RUSRUDWLRQ���,I�WKHVH�LQGLYLGXDO�VKDUHKROGHUV�LQWHQGHG�WR�EH�KHOG
SHUVRQDOO\� OLDEOH� RU� WR� EH� SHUVRQDO� JXDUDQWRUV� RI� WKH� FRUSRUDWH
GHEW�LW�ZRXOG�KDYH�EHHQ�FOHDUO\�VWDWHG�LQ�WKH�OHWWHU�DW�LVVXH�
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7ULDO� &RXUW� 2SLQLRQ�� ��������� DW� ��� � &RQVHTXHQWO\�� $SSHOODQW� ODFNHG� DQ\

UHDVRQDEOH�EDVLV�WR�EHOLHYH�LQ�WKH�IDFWV�XSRQ�ZKLFK�WKH�FODLP�ZDV�EDVHG�RU�WR

FRQFOXGH�WKDW�LW�ZDV�YDOLG���+RZHYHU��VKH�SXUVXHG�LW�WKURXJK�WKH�DUELWUDWLRQ

SURFHHGLQJ�

���� :H�QRZ� WXUQ� WR� WKH�TXHVWLRQ� RI� $SSHOODQW¶V�PRWLYH� LQ� FRQWLQXLQJ� WKH

DFWLRQ���$V�RXU�UHYLHZ�RI�WKH�HYLGHQFH�GHPRQVWUDWHV��$SSHOODQW�PDGH�VHYHUDO

UHIHUHQFHV� WR� $SSHOOHHV� VHWWOLQJ� WKH� FDVH� DIWHU� VKH� ILOHG� VXLW�� � 7KRVH

UHIHUHQFHV�FRPPHQFHG�ZKHQ�$SSHOODQW�UHVSRQGHG�WR�$SSHOOHHV¶�GHPDQGV�WR

GLVPLVV�WKHP�IURP�WKH�DFWLRQ���:LWK�UHVSHFW�WR�0U��.RUQ��WKH\�FRQWLQXHG�RQ

HYHU\�RFFDVLRQ�WKDW�KH�VSRNH�ZLWK�KHU���$V�D�UHVXOW��WKH�WULDO�FRXUW�UHDVRQDEO\

FRXOG� KDYH� LQIHUUHG� WKDW� $SSHOODQW¶V� SXUVXLW� RI� WKH� DFWLRQ� DPRXQWHG� WR� DQ

LPSURSHU� HIIRUW� WR� H[WUDFW� D� VHWWOHPHQW� IURP� $SSHOOHHV� FRYHULQJ� WKH

FRUSRUDWH� GHEW�� � 7KXV�� ZH� ILQG� $SSHOODQW¶V� FKDOOHQJH� WR� WKH� GHQLDO� RI� KHU

PRWLRQ� IRU� MXGJPHQW� QRWZLWKVWDQGLQJ� WKH� YHUGLFW� ZLWKRXW� PHULW�� � 6HH

%URDGZDWHU�� VXSUD� �XVLQJ� VLPLODU� DQDO\WLFDO� DSSURDFK� WR� FRQVLGHU� WKH

SURSULHW\�RI�D�VXPPDU\�MXGJPHQW�JUDQW��

���� ,Q�DQ�HIIRUW�WR�GHPRQVWUDWH�KHU�HQWLWOHPHQW�WR�UHOLHI��$SSHOODQW�SRLQWV

WR� KHU� WHVWLPRQ\� DV� ZHOO� DV� WKDW� RI� 0V�� =DUHWVN\� DQG� DUJXHV� WKDW� VKH

SURSHUO\� FRQWLQXHG� WKH� VXLW� IRU� GLVFRYHU\� SXUSRVHV�� � 0RUH� VSHFLILFDOO\�

$SSHOODQW� LQGLFDWHV� WKDW� VKH� WHVWLILHG� WKDW� WKH� OHWWHU� ZDV� DPELJXRXV� DV� WR

ZKHWKHU� LW� FRQWDLQHG� D� SURPLVH� WR� DFFHSW� LQGLYLGXDO� UHVSRQVLELOLW\� IRU� WKH

FRUSRUDWH� GHEW�� � 6KH� DOVR� SRLQWV� RXW� WKDW� 'H6LPRQH� UHVXPHG� SURYLGLQJ
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VHUYLFHV�WR�WKH�FRUSRUDWLRQ�RQO\�DIWHU�UHFHLYLQJ�WKH�DVVXUDQFHV�FRQWDLQHG�LQ

WKH� OHWWHU�� WKDW� KHU� FRQYHUVDWLRQ�ZLWK�0V�� =DUHWVN\� OHG�KHU� WR� EHOLHYH� WKDW

0U��.RUQ�KDG�GLFWDWHG�LW��WKDW�FHUWDLQ�FLUFXPVWDQFHV�OHG�WR�GLVFRYHU\� WDNLQJ

SODFH�WKH�GD\�EHIRUH�WKH�DUELWUDWLRQ�KHDULQJ��DQG�WKDW�VKH�GLG�QRW�FRQWLQXH

WKH�SURFHHGLQJV� DIWHU� WKH�KHDULQJ�� � ,Q� DGGLWLRQ��$SSHOODQW�QRWHV� WKDW�ZKLOH

0V��=DUHWVN\�GHVFULEHG�LQ�KHU�GHSRVLWLRQ�WKH�FRQYHUVDWLRQ�WKH\�KDG�SULRU�WR

WKH�ILOLQJ�RI�WKH�DPHQGHG�FRPSODLQW��0V��=DUHWVN\�FRXOG�QRW�UHPHPEHU�DQ\

VSHFLILFV� UHJDUGLQJ� LW� DW� WULDO�� �:KLOH� $SSHOODQW� LPSOLFLWO\� DVNV�XV� WR� DFFHSW

WKLV� WHVWLPRQ\� LQ� UHVROYLQJ� KHU� FODLP� RI� HUURU�� ZH� PD\� QRW� VLQFH� ZH� DUH

UHTXLUHG�WR�UHMHFW�DOO�HYLGHQFH�QRW�VXSSRUWLQJ�WKH�YHUGLFW���6HH�6FKQHLGHU�

VXSUD���$FFRUGLQJO\��LW�SURYLGHV�QR�EDVLV�IRU�GLVWXUELQJ�WKH�WULDO�FRXUW¶V�GHQLDO

RI�$SSHOODQW¶V�UHTXHVW�IRU�SRVW�WULDO�UHOLHI�

���� $SSHOODQW� DOVR� DVVHUWV� WKDW� WKH� WULDO� FRXUW� HUURQHRXVO\� WUHDWHG

WHVWLPRQ\�HOLFLWHG�IURP�KHU�UHJDUGLQJ�LQIRUPDWLRQ�SURYLGHG�E\�KHU�FOLHQW�DV

KHDUVD\�HQWLWOHG� WR� RQO\� OLWWOH�ZHLJKW�� �+RZHYHU�� DV�$SSHOODQW�KDV� IDLOHG� WR

FLWH�DQ\�DXWKRULW\�VXSSRUWLQJ�KHU�DUJXPHQW��ZH�ILQG�LW�ZDLYHG�

3D�5�$�3�� �����D�� �HPSKDVLV� DGGHG�� SURYLGHV� LQ� UHOHYDQW
SDUW�WKDW�WKH�DUJXPHQW�VKDOO�EH�³IROORZHG�E\�VXFK�GLVFXVVLRQ�DQG
FLWDWLRQ� RI� DXWKRULWLHV� DV� DUH� GHHPHG� SHUWLQHQW�´� � 5XOH� ����
FRQWDLQV�PDQGDWRU\�SURYLVLRQV� UHJDUGLQJ� WKH�FRQWHQWV�RI�EULHIV�
:H� KDYH� KHOG� FRQVLVWHQWO\�� ³$UJXPHQWV� WKDW� DUH� QRW
DSSURSULDWHO\� GHYHORSHG� DUH� ZDLYHG�� � 1LPLFN� Y�� 6KXW\�� ���
3D�6XSHU�� ���� ����� ���� $��G� ����� ���� �������� 6PLWK� Y�
3HQEULGJH�$VVRFLDWHV��,QF�������3D�6XSHU����������������$��G
������ ����� Q���� �������´� � *DOODJKHU� Y�� 6KHULGDQ�� >���@
3D�6XSHU�� >����� ���@�� ���� $��G� ����� ���� ������� �IRRWQRWH
RPLWWHG���HPSKDVLV�DGGHG��
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,W�LV�WKH�DSSHOODQW�ZKR�KDV�WKH�EXUGHQ�RI�HVWDEOLVKLQJ�KLV
HQWLWOHPHQW�WR�UHOLHI�E\�VKRZLQJ�WKDW�WKH�UXOLQJ�RI�WKH�WULDO�FRXUW
LV� HUURQHRXV�XQGHU� WKH� HYLGHQFH� RU� WKH� ODZ�� �&RPPRQZHDOWK
H[� UHO�� 5RELQVRQ� Y�� 5RELQVRQ�� ���� 3D�� ����� ���� $��G� ���
���������:KHUH�WKH�DSSHOODQW�KDV�IDLOHG�WR�FLWH�DQ\�DXWKRULW\�LQ
VXSSRUW� RI� D� FRQWHQWLRQ�� WKH� FODLP� LV� ZDLYHG�� � *DOODJKHU� Y�
6KHULGDQ��VXSUD��VHH�DOVR�+HUFXOHV�Y��-RQHV������3D�6XSHU�
���������$��G�������������ZKHUH�DSSHOODQW�SUHVHQWHG�D�SRVLWLRQ
ZLWKRXW� HODERUDWLRQ� RU� FLWDWLRQ� WR� FDVH� ODZ�� ZH� GHFOLQHG� WR
DGGUHVV�SKDQWRP�DUJXPHQW��

%XQW�Y��3HQVLRQ�0RUWJDJH�$VVRFLDWHV������$��G�������������3D�6XSHU�

������

���� 0RUHRYHU��HYHQ� LI�ZH� FRQVLGHUHG� WKH�PHULWV� RI�$SSHOODQW¶V� DUJXPHQW�

ZH�ZRXOG�ILQG�LW�GHYRLG�RI�PHULW���:KLOH�$SSHOODQW�HVVHQWLDOO\�FKDOOHQJHV�WKH

ZHLJKW�DFFRUGHG�WR�SRUWLRQV�RI�KHU�WHVWLPRQ\��LW�LV�FOHDU�WKDW�WKH�WULDO�FRXUW

SRVVHVVHG� WKH� DXWKRULW\� WR� DVVLJQ� WKH� ZHLJKW� LW� IHOW� DSSURSULDWH� WR� WKDW

HYLGHQFH���7KH�FRXUW��ZKLFK�VDW�DV�IDFW�ILQGHU��ZDV�IUHH�WR�EHOLHYH�DOO��SDUW�

RU� QRQH� RI� WKH� HYLGHQFH�� WR� PDNH� DOO� FUHGLELOLW\� GHWHUPLQDWLRQV�� DQG� WR

UHVROYH�DOO�FRQIOLFWV�LQ�WKH�HYLGHQFH���6HH�+RGJHV�Y��5RGULJXH]������$��G

������������3D�6XSHU��������

���� -XGJPHQW�DIILUPHG�


