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��� :LOOLDP� 9HUQRQ� 3HLIHU� DSSHDOV� IURP� WKH� RUGHU� GHQ\LQJ� KLV�PRWLRQ� WR

GLVPLVV�WKH�FULPLQDO�FKDUJHV�DJDLQVW�KLP����:H�DIILUP�

��� 3HLIHU�ZDV�FKDUJHG�LQ�%HGIRUG�&RXQW\�ZLWK�PXOWLSOH�FRXQWV�RI�LQGHFHQW

DVVDXOW��DJJUDYDWHG�LQGHFHQW�DVVDXOW��LQYROXQWDU\�GHYLDWH�VH[XDO�LQWHUFRXUVH�

VH[XDO� DVVDXOW�� UDSH�� LQFHVW�� VWDWXWRU\� UDSH�� KDUDVVPHQW� DQG� VWDONLQJ�� DQG

FRUUXSWLRQ� RI� PLQRUV�� � 7KH� FKDUJHV� VWHPPHG� IURP� YDULRXV� DFWV� DSSHOODQW

IRUFHG�RQ�KLV�JUDQGGDXJKWHU�IURP�1RYHPEHU������WR�-XO\������

��� 3HLIHU� DOVR� IDFHG� FKDUJHV� IRU� FULPHV� DJDLQVW� KLV� JUDQGGDXJKWHU� LQ

&DPEULD� DQG� 6RPHUVHW� &RXQWLHV�� � � 2Q� $XJXVW� ���� ������ 3HLIHU� SOHG� QROR

FRQWHQGHUH�WR�LQGHFHQW�DVVDXOW�LQ�&DPEULD�&RXQW\�IRU�DQ�RIIHQVH�FRPPLWWHG

LQ�0D\��������2Q�2FWREHU����������KH�SOHG�JXLOW\�LQ�6RPHUVHW�&RXQW\�WR�WZR

FRXQWV� RI� LQGHFHQW� DVVDXOW� DQG� RQH� FRXQW� RI� FRUUXSWLRQ� RI� PLQRUV�� WKHVH

FULPHV�RFFXUUHG�EHWZHHQ�1RYHPEHU������DQG�-XQH������
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��� 2Q� $XJXVW� ���� ������ WKH� GLVWULFW� DWWRUQH\¶V� RIILFH� ILOHG� D� PRWLRQ� WR

FRQVROLGDWH�WKH�FKDUJHV�SHQGLQJ�LQ�%HGIRUG�&RXQW\���2Q�6HSWHPEHU���������

3HLIHU� ILOHG�DQ�RPQLEXV�SUH�WULDO�PRWLRQ�VHHNLQJ�GLVPLVVDO�RI� WKRVH� FKDUJHV

ZLWK�SUHMXGLFH��XQGHU����3D�&�6��6HFWLRQ������&RPPRQZHDOWK�Y��0F3KDLO�

���� $��G� ���� �3D�� �������&RPPRQZHDOWK� Y�� %UDFDOLHOO\�� ���� $��G� ���

�3D�� ������� UHKHDULQJ� GHQLHG� �-XO\� ���� ������� DQG� &RPPRQZHDOWK� Y�

+XGH������$��G������3D����������3HLIHU�PDLQWDLQHG�WKH�FKDUJHV�WR�ZKLFK�KH

DOUHDG\� SOHG� LQ� &DPEULD� &RXQW\� LQYROYHG� WKH� VDPH� FRQGXFW�� DQG� ZHUH

ORJLFDOO\� DQG� WHPSRUDOO\� UHODWHG� WR� WKH� FRQGXFW�ZKLFK� IRUPHG� WKH� EDVLV� IRU

WKH�%HGIRUG�&RXQW\�FKDUJHV��FODLPLQJ�SUHMXGLFH�IURP�PXOWLSOH�SURVHFXWLRQV�

3HLIHU� ZDQWHG� WKH� SURFHHGLQJV� LQ� %HGIRUG� &RXQW\� GLVPLVVHG�� � ,Q� WKH

DOWHUQDWLYH��KH�UHTXHVWHG�VHYHUDQFH�RI�WKH�FKDUJHV�IRU�SXUSRVHV�RI�WULDO�

��� $IWHU�KHDULQJ�DQG�DUJXPHQW�� WKH�WULDO� FRXUW� GHQLHG� 3HLIHU¶V�PRWLRQ� WR

GLVPLVV��DQG�WKLV�DSSHDO�IROORZHG���3HLIHU�IUDPHV�KLV�LVVXHV�DV�IROORZV�

�� 'R����3D�&�6�$��������DQG�&RPPRQZHDOWK�Y��0F3KDLO�
���� $��G� ���� �3D�� ������� FUHDWH� D� UXOH� RI� FRPSXOVRU\
MRLQGHU� RI� FULPLQDO� LQGLFWPHQWV� RU� LQIRUPDWLRQV�� ILOHG� LQ
GLIIHUHQW�FRXQWLHV��LQ�VLWXDWLRQV�ZKHUH�D�QXPEHU�RI�FKDUJHV
DUH�ORJLFDOO\�DQG�RU�WHPSRUDOO\�UHODWHG�DQG�VKDUH�FRPPRQ
LVVXHV�RI�ODZ�DQG�IDFW"

�� ,I�D�UXOH�RI�FRPSXOVRU\�MRLQGHU�LV�LQ�IDFW�FUHDWHG��GRHV�WKH
UHVSRQVLELOLW\�WR�FRQVROLGDWH�DOO�WKH�RIIHQVHV�IURP�WKH�VLQJOH
FULPLQDO�HSLVRGH�UHVW�XSRQ�WKH�&RPPRQZHDOWK"�

����������������������������������
��7KH�WULDO�FRXUW�IRXQG�3HLIHU¶V�IDLOXUH�WR�UHTXHVW�FRQVROLGDWLRQ�FRQVWLWXWHG�D
ZDLYHU� RI� DQ\� 6HFWLRQ� ���� ULJKWV�� � 3HLIHU¶V� VHFRQG� LVVXH� DULVHV� IURP� WKLV
ILQGLQJ��LQ�OLJKW�RI�RXU�GLVSRVLWLRQ��ZH�ZLOO�QRW�DGGUHVV�LW�



-��6��������

�����

��� � ,Q� GHWHUPLQLQJ� LI� FDVHV� DUH� EDUUHG� E\� 6HFWLRQ� ����� RU� WKH� GRXEOH

MHRSDUG\�SURYLVLRQV�RI�WKH�FRQVWLWXWLRQV�RI�WKH�8QLWHG�6WDWHV�RU�3HQQV\OYDQLD�

RXU�VFRSH�RI�UHYLHZ�LV�SOHQDU\��&RPPRQZHDOWK�Y��+RFNHQEXU\������$��G

������ ������ Q��� �3D�� ������� �&RPPRQZHDOWK� Y��0DWWLV�� ���� $��G� ����

�����3D��6XSHU����������DSSHDO�GHQLHG������$��G������3D��������

��� 7KH� &RPPRQZHDOWK� DVVHUWV� WKH� DSSHDO� VKRXOG� EH� GLVPLVVHG� DV

LQWHUORFXWRU\���:H�PXVW�GLVDJUHH���$OWKRXJK�WKH�GHQLDO�RI�3HLIHU¶V�PRWLRQ�WR

GLVPLVV� LV� QRW� D� ILQDO� RUGHU�� WKH� 3HQQV\OYDQLD� 6XSUHPH�&RXUW� KDV�KHOG�ZH

PD\�SURSHUO\�FRQVLGHU�VXFK�DQ�DSSHDO�

>%@HFDXVH� ��� 3D�&�6�� 6HFWLRQ� ���� VWDWXWRULO\� H[WHQGV� )HGHUDO
DQG� 3HQQV\OYDQLD� FRQVWLWXWLRQDO� SURWHFWLRQV� DJDLQVW� GRXEOH
MHRSDUG\� DQG� HPERGLHV� WKH� VDPH� EDVLF� SXUSRVHV� DV� WKRVH
XQGHUO\LQJ� WKH� GRXEOH� MHRSDUG\� FODXVHV�� WKH� LQWHUORFXWRU\
DSSHDODELOLW\� RI� GRXEOH� MHRSDUG\� FODLPV� KDV� EHHQ� DSSOLHG� WR
FODLPV�EDVHG�RQ�6HFWLRQ�����

%UDFDOLHOO\�� DW� ������� �FLWLQJ�&RPPRQZHDOWK� Y��'R]LHU�� ���� $��G� ����

���� �3D�� 6XSHU�� ������ DQG� &RPPRQZHDOWK� Y�� )LHOGV�� ���� $��G� �����

�����Q����3D�������������6HH�DOVR�&RPPRQZHDOWK�Y��$QWKRQ\������$��G

����� �3D�� ������GHQLDO� RI� D� PRWLRQ� WR� GLVPLVV� EDVHG� RQ� FRPSXOVRU\

MRLQGHU�GRXEOH� MHRSDUG\� JURXQGV� LV� VXEMHFW� WR� DSSHOODWH� UHYLHZ� XQOHVV� LW

DSSHDUV�WKH�FODLP�LV�IULYRORXV��

��� ���3D�&�6��6HFWLRQ�����VHWV�IRUWK�D�UXOH�RI�FRPSXOVRU\�MRLQGHU�

$OWKRXJK�D�SURVHFXWLRQ�LV�IRU�D�YLRODWLRQ�RI�D�GLIIHUHQW�SURYLVLRQ
RI�WKH�VWDWXWHV�WKDQ�D�IRUPHU�SURVHFXWLRQ�RU�LV�EDVHG�RQ�GLIIHUHQW
IDFWV��LW�LV�EDUUHG�E\�VXFK�IRUPHU�SURVHFXWLRQ�XQGHU�WKH�IROORZLQJ
FLUFXPVWDQFHV�
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������7KH�IRUPHU�SURVHFXWLRQ�UHVXOWHG�LQ�DQ�DFTXLWWDO�RU�LQ�D
FRQYLFWLRQ�DV�GHILQHG�LQ�VHFWLRQ�����RI�WKLV�WLWOH�«�DQG
WKH�VXEVHTXHQW�SURVHFXWLRQ�LV�IRU���«

�LL��� DQ\� RIIHQVH� EDVHG� RQ� WKH� VDPH� FRQGXFW� RU� DULVLQJ
IURP�WKH�VDPH�FULPLQDO�HSLVRGH�� LI� VXFK�RIIHQVH�ZDV
NQRZQ� WR� WKH� DSSURSULDWH� SURVHFXWLQJ� RIILFHU� DW� WKH
WLPH�RI�WKH�FRPPHQFHPHQW�RI�WKH�ILUVW� WULDO�DQG�ZDV
ZLWKLQ� WKH� MXULVGLFWLRQ� RI� D� VLQJOH� FRXUW� XQOHVV� WKH
FRXUW� RUGHUHG�D� VHSDUDWH� WULDO� RI� WKH� FKDUJH� RI� VXFK
RIIHQVH�

���3D�&�6�����������LL��

7KXV��6HFWLRQ��������LL��HVVHQWLDOO\�FRQWDLQV�IRXU�UHTXLUHPHQWV�

��� WKH�IRUPHU�SURVHFXWLRQ�PXVW�KDYH�UHVXOWHG�LQ�DQ�DFTXLWWDO
RU�D�FRQYLFWLRQ�

��� WKH� LQVWDQW� SURVHFXWLRQ� LV� EDVHG� RQ� WKH� VDPH� FULPLQDO
FRQGXFW� RU� DURVH� IURP� WKH� VDPH� FULPLQDO� HSLVRGH� DV� WKH
IRUPHU�SURVHFXWLRQ�

��� WKH�SURVHFXWRU�ZDV�DZDUH�RI�WKH�LQVWDQW�FKDUJHV�EHIRUH�WKH
FRPPHQFHPHQW�RI�WKH�WULDO�RQ�WKH�IRUPHU�FKDUJHV��DQG

��� WKH� LQVWDQW� FKDUJHV� DQG� WKH� IRUPHU� FKDUJHV� ZHUH� ZLWKLQ
WKH�MXULVGLFWLRQ�RI�D�VLQJOH�FRXUW�

$QWKRQ\�� DW� ������%UDFDOLHOO\�� DW� ����� � :H� DUH� JXLGHG� E\� WKHVH� SROLF\

JRDOV�

��� WR�SURWHFW�D�SHUVRQ�DFFXVHG�RI� FULPHV�IURP�JRYHUQPHQWDO
KDUDVVPHQW�RI�EHLQJ�IRUFHG�WR�XQGHUJR�VXFFHVVLYH�WULDOV�IRU
RIIHQVHV�VWHPPLQJ�IURP�WKH�VDPH�FULPLQDO�HSLVRGH��DQG

��� DV� D� PDWWHU� RI� MXGLFLDO� DGPLQLVWUDWLRQ� DQG� HFRQRP\�� WR
DVVXUH� ILQDOLW\� ZLWKRXW� XQGXO\� EXUGHQLQJ� WKH� MXGLFLDO
SURFHVV�E\�UHSHWLWLRXV�OLWLJDWLRQ�

+XGH��DW�������³%\�UHTXLULQJ�FRPSXOVRU\�MRLQGHU�RI�DOO�FKDUJHV�DULVLQJ�IURP

«�>WKH�VDPH�FULPLQDO�HSLVRGH@��D�GHIHQGDQW�QHHG�RQO\�RQFH�µUXQ�WKH�JDXQWOHW¶
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DQG�FRQIURQW�WKH�DZHVRPH�UHVRXUFHV�RI�WKH�VWDWH�´��,G����:LWK�UHVSHFW�WR�WKH

IDFWRUV�UHOHYDQW�WR�D�GHWHUPLQDWLRQ�RI�³VDPH�FULPLQDO�HSLVRGH�´�WKH�6XSUHPH

&RXUW�IUDPHG�WKH�VWDQGDUG�DV�IROORZV�

>:@KHUH� D� QXPEHU� RI� FKDUJHV� DUH� ORJLFDOO\� DQG�RU� WHPSRUDOO\
UHODWHG� DQG� VKDUH� FRPPRQ� LVVXHV� RI� ODZ� DQG� IDFW�� D� VLQJOH
FULPLQDO� HSLVRGH� H[LVWV�� DQG� VHSDUDWH� WULDOV� ZRXOG� LQYROYH
VXEVWDQWLDO�GXSOLFDWLRQ�DQG�ZDVWH�RI�VFDUFH�MXGLFLDO�UHVRXUFHV���,Q
VXFK� FDVHV�� IDLOXUH� WR� FRQVROLGDWH� ZLOO� EDU� VXFFHVVLYH
SURVHFXWLRQV�

,G���DW�����

��� 7KH�ILUVW�RI�6HFWLRQ����¶V� UHTXLUHPHQWV� LV�HDVLO\�PHW��DV�ERWK� IRUPHU

SURVHFXWLRQV� UHVXOWHG� LQ�FRQYLFWLRQ�� � $SSHOODQW� SOHG�QROR� FRQWHQGHUH� WR� WKH

&DPEULD� &RXQW\� FKDUJH� EHIRUH� ILOLQJ� WKLV� PRWLRQ�� DQG� SOHG� JXLOW\� WR� WKH

6RPHUVHW�&RXQW\�FKDUJHV�EHIRUH�KLV�PRWLRQ�ZDV�UHVROYHG���)RU�SXUSRVHV�RI

6HFWLRQ������D�JXLOW\�SOHD�LV�WDQWDPRXQW�WR�D�FRQYLFWLRQ���$QWKRQ\��DW������

%UDFDOLHOO\�� DW� ����� � 7KH� QROR� FRQWHQGHUH� SOHD� KDV� WKH� VDPH� HIIHFW�

&RPPRQZHDOWK�Y��1HOVRQ������$��G�����������3D��6XSHU���������DSSHDO

GHQLHG������$��G�������3D���������&RPPRQZHDOWK�Y��7KRPDV������$��G

����������3D��6XSHU��������

���� :LWK� UHVSHFW� WR� WKH� IRXUWK� UHTXLUHPHQW��0F3KDLO� KHOG� ³WKHUH� LV� QR

FRQVWLWXWLRQDO�GHSULYDWLRQ�RFFDVLRQHG�E\�MRLQLQJ�DOO�FKDUJHV�VWHPPLQJ�IURP�D

VLQJOH�FULPLQDO�HSLVRGH�IRU�WULDO�LQ�RQH�FRXQW\�GHVSLWH�WKH�IDFW�WKDW�VRPH�RI

WKH�FKDUJHV�DURVH�LQ�D�GLIIHUHQW�FRXQW\�´��,G���DW�������8QGHU�WKH�SUHFHGHQW

RI�0F3KDLO�� FKDUJHV� LQ� DOO� WKUHH� FRXQWLHV�ZHUH�ZLWKLQ� WKH� MXULVGLFWLRQ� RI� D

VLQJOH�FRXUW��LI�WKH�FULPHV�LQYROYHG�D�VLQJOH�HSLVRGH�
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���� ,Q� HYDOXDWLQJ� WKH� VHFRQG� HOHPHQW� RI� 6HFWLRQ� ����� WKH� OHDUQHG� WULDO

FRXUW� IRXQG� WKH� FKDUJHV� LQ� &DPEULD� DQG� %HGIRUG� &RXQWLHV� DURVH� IURP� WKH

VDPH� FULPLQDO� HSLVRGH�� � $OWKRXJK� ZH� FDQQRW� DJUHH� ZLWK� WKLV� ILQGLQJ��� RXU

UHYLHZ�VKRZV�RWKHU�IDFWRUV�FRQILUP�WKH�FRXUW¶V�UHVXOW�

���� %HIRUH� DGGUHVVLQJ� WKHVH� IDFWRUV�� ZH� DUH� FRPSHOOHG� WR� DGPRQLVK

FRXQVHO��DV�WUDQVFULSWV� RI� 3HLIHU¶V� SOHDV� LQ�&DPEULD� DQG�6RPHUVHW�&RXQWLHV

ZHUH�QRW� LQFOXGHG� LQ� WKH� UHFRUG� IRU� WKLV� DSSHDO�� � 7KLV� &RXUW�ZDV� IRUFHG� WR

SXUVXH� WKHVH� WUDQVFULSWV� RQFH� LW� EHFDPH� FOHDU� WKH� UHFRUG� SURYLGHG� ZDV

LQDGHTXDWH� IRU� D� PHDQLQJIXO� UHYLHZ��� � � 1RW� RQO\� DUH� WKH� RIILFLDO� FRXUW

WUDQVFULSWV� RI� 3HLIHU¶V� SULRU� SOHDV� SODLQO\� UHOHYDQW� WR� WKH� LVVXH� EHIRUH� WKLV

&RXUW�� WKH\� DUH� FUXFLDO� WR� LWV� GHWHUPLQDWLRQ�� DV� WKH� GLVFXVVLRQV� LQ� WKRVH

SURFHHGLQJV� GLUHFWO\� DIIHFW� 3HLIHU¶V� 6HFWLRQ� ���� FODLP�� 5DWKHU� WKDQ� GLVPLVV

����������������������������������
�� 7KDW�ZKLFK�ZLOO� EH� WUHDWHG�DV� D� VLQJOH� FULPLQDO� HSLVRGH�ZDV� H[SDQGHG� LQ
0F3KDLO��IRXU�GUXJ�WUDQVDFWLRQV�RYHU�WZR�GD\V�LQ�WZR�FRXQWLHV�ZHUH�KHOG�WR
EH�D�VLQJOH�HSLVRGH���(YHQ�XQGHU�WKLV�ZLGHQHG�FRQFHSW��D�VLQJOH�HSLVRGH�GRHV
QRW�H[WHQG�WR�WZHQW\�PRQWKV�RI�FULPH�� �:H�DOVR�GRXEW� WKH�6XSUHPH�&RXUW
ZRXOG� KDYH� GHHPHG� LW� D� VLQJOH� HSLVRGH� LI� 0F3KDLO¶V� FULPHV� ZHUH� VH[XDO
DVVDXOW� UDWKHU� WKDQ� GUXJ� VDOHV�� � $SSHOODQW¶V� DVVDXOWV� RQ� KLV� JUDQGFKLOG
FRPSULVHG�D�FDUHHU��QRW�DQ�³HSLVRGH´�

�� ,W�LV� WKH�UHVSRQVLELOLW\�RI�DSSHOODQW��QRW� WKLV�&RXUW�� WR�SURYLGH�D�FRPSOHWH
UHFRUG� IRU� UHYLHZ�� LQFOXGLQJ� HQVXULQJ� WKDW� DQ\� QHFHVVDU\� WUDQVFULSWV� DUH
LQFOXGHG�LQ�WKH�RIILFLDO�UHFRUG��&RPPRQZHDOWK�Y��0XQW]������$��G�������
�3D��6XSHU����������6HH�DOVR�3D�5�$�3�����������������&RPPRQZHDOWK�Y�
3UHVEXU\�� ���� $��G� ����� ������� �3D�� 6XSHU�� ������� DSSHDO� GHQLHG�� ���
$��G�������3D��������PHDQLQJIXO�UHYLHZ�LV�SUHFOXGHG�ZKHUH�WUDQVFULSWV�DUH
XQDYDLODEOH��HYHQ�WKRXJK�ERWK�WKH�&RPPRQZHDOWK�DQG�DSSHOODQW�FLWH�WR�WKH
PLVVLQJ�WUDQVFULSWV����)DLOXUH�WR�SURYLGH�WKH�QHFHVVDU\�PDWHULDOV�ZDUUDQWV�D
ILQGLQJ�DSSHOODQW¶V�FODLP�LV�ZDLYHG���0XQW]��DW����
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WKH� DSSHDO��ZH�KDYH�XQGHUWDNHQ�DSSHOODQW¶V� GXW\� IRU� KLP�� LQ� GRLQJ� VR��ZH

GLVFRYHU�ZK\�KH�ZRXOG�UDWKHU�ZH�UHVROYH�WKH�FDVH�RQ�DQ�LQFRPSOHWH�UHFRUG�

���� 7KH�RIILFLDO�WUDQVFULSW�RI�WKH�&DPEULD�&RXQW\�SOHD�VKRZV�WKH�SURVHFXWRU

ZDV� QRW� DZDUH� RI� WKH� VFRSH� RI� WKH� %HGIRUG� &RXQW\� FKDUJHV� ZKHQ� 3HLIHU

HQWHUHG� KLV� SOHD� $XJXVW� ���� ������ KH� DSSHDUHG� WR� EHOLHYH� WKH� %HGIRUG

&RXQW\� FKDUJHV� VWHPPHG� IURP� RQH� LQFLGHQW� DURXQG� 7KDQNVJLYLQJ� �����

7KDW�WUDQVFULSW�DOVR�VKRZV�WKH�SURVHFXWLQJ�DWWRUQH\��'DYLG�.DOWHQEDXJK��DQG

3HLIHU¶V�RZQ�FRXQVHO��3DWULFLD�0RRUH��DJUHHG�WKH�FKDUJHV�LQ�WKDW�FRXQW\�ZHUH

VHSDUDWH�DQG�XQUHODWHG�WR�WKH�%HGIRUG�&RXQW\�FKDUJHV�

$77251(<�.$/7(1%$8*+� 7KHUH� LV�RQH�DGGLWLRQDO�PDWWHU� WKDW� ,
ZRXOG�SXW�RQ�WKH�UHFRUG���7KDW�LV�WKDW�WKHUH�DUH�XQUHODWHG�FKDUJHV
LQ�%HGIRUG�&RXQW\�� � $QG� SXUVXDQW� WR� D� UHTXHVW� IURP� WKH� GHIHQVH
DWWRUQH\�� ,� FRQWDFWHG� 0U�� /LQJ�� WKH� 'LVWULFW� $WWRUQH\� RI� %HGIRUG
&RXQW\�� � +H� LQGLFDWHG� WKDW� KH� ZRXOG� QRW� XVH� WKH� SOHD� DQG
FRQYLFWLRQ�LQ�WKLV�FDVH�LV�>VLF@�KLV�FDVH�LQ�FKLHI�LQ�%HGIRUG�&RXQW\�
7KH� FKDUJHV� LQ� %HGIRUG� &RXQW\� WRRN� SODFH� RQ� RU� DERXW
7KDQNVJLYLQJ�RI��������7KH�HYHQWV�LQ�WKLV�FDVH�WRRN�SODFH�LQ�0D\�RI
�����

7+(�&2857� 7KLV�WRRN�DIWHU�WKDW"

$77251(<�.$/7(1%$8*+� <HV�

7+(�&2857� 7KH\� DUH� QRW� JRLQJ� WR� EH� DEOH� WR� XVH� WKLV
FRQYLFWLRQ�LQ�KLV�WULDO�RU�SOHD�XS�WKHUH��LV�WKDW�FRUUHFW"

$77251(<�.$/7(1%$8*+� +H� ZURWH�PH� D� OHWWHU�� � ,� ZDQWHG� WR
DVN�RQH�TXHVWLRQ�RU� WZR�TXHVWLRQV�� �0U��3HLIHU��ZLWKRXW� DGPLWWLQJ
WKH�WUXWK�RI�WKH�DYHUPHQWV�DJDLQVW�\RX�LQ�WKHVH�FKDUJHV�RU�LQ�WKH
RWKHU� FKDUJHV�� WKHVH� FKDUJHV� WKDW� ZH� DUH� KHUH� WRGD\� HQWHULQJ� D
SOHD�RQ�DUH�VXEVHTXHQW�DQG�VHSDUDWH�IURP�WKH�FKDUJHV�DJDLQVW�\RX
WKDW� RFFXUUHG� LQ� 7KDQNVJLYLQJ� RI������ LQ�&DPEULD�� 6RPHUVHW� DQG
%HGIRUG�&RXQW\"

$77251(<�0225(� :H�DJUHH�ZLWK�WKDW��<RXU�+RQRU�
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7+(�&2857� 7KHUH� LV� WZR� VHWV� RI� FKDUJHV�� RQH� DURXQG
7KDQNVJLYLQJ�RI�������7KHVH�RFFXUUHG�LQ�¶�����7KH\�DUH�QRW�UHODWHG
LQ�DQ\�ZD\"

$77251(<�0225(� &RUUHFW��<RXU�+RQRU�

7+(�&2857� ,V�WKDW�FRUUHFW�DOVR��VLU"

$77251(<�0225(� 7KDW¶V�FRUUHFW�

$77251(<�.$/7(1%$8*+� 7KH\�DUH�MXULVGLFWLRQDOO\�XQUHODWHG"

$77251(<�0225(� :H�DJUHH�ZLWK�WKDW�DOVR�

7+(�&2857� :KDW�ZH�DUH�WHOOLQJ�\RX��VLU��LV�\RX�FDQ¶W�XVH�WKH
SOHD�KHUH�DV�DQ\�GHIHQVH�DJDLQVW�\RXU�FKDUJHV�LQ�WKH�RWKHU�FRXQW\�
'R�\RX�XQGHUVWDQG�WKDW"

7+(�'()(1'$17� <HV��<RXU�+RQRU�

1�7��&DPEULD�&RXQW\�*XLOW\�3OHD�����������DW�����

���� 7KH�6RPHUVHW�&RXQW\�WUDQVFULSW�LV�SDUWLFXODUO\�VLJQLILFDQW���7KHUH��ZKLOH

WKH�SUHVHQW�PRWLRQ�ZDV�SHQGLQJ��3HLIHU�SOHG�JXLOW\�WR� LQGHFHQW�DVVDXOW�DQG

FRUUXSWLRQ�RI�D�PLQRU���7KH�WUDQVFULSW�VKRZV�WKH�FRXUW��WKH�SURVHFXWRU��0DUN

3HUVXQ��DQG�DSSHOODQW¶V�FRXQVHO��:LOOLDP�&DUUROO��ZHUH�IXOO\�FRJQL]DQW�RI�WKH

SOHD� LQ� &DPEULD� &RXQW\�� WKH� SHQGLQJ� FKDUJHV� LQ� %HGIRUG� &RXQW\�� DQG� WKH

0F3KDLO� UXOLQJ�� � 3ULRU� WR� WKH� SOHD�� WKH� FRXUW� DQG� FRXQVHO� SDLQVWDNLQJO\

H[SODLQHG�WR�3HLIHU�WKH�LPSOLFDWLRQV�RI�KLV�HDUOLHU�SOHD�DQG�WKH�RWKHU�SHQGLQJ

FKDUJHV���7KH�IROORZLQJ�SDVVDJHV�DUH�VLJQLILFDQW�

05��3(5681� «�:H¶UH�GHDOLQJ�KHUH�ZLWK� WKH� VDPH�YLFWLP� LQ
WKH� VDPH� SHULRG� RI� WLPH� LQ� 6RPHUVHW� &RXQW\� DV� WKH� LQFLGHQW
RFFXUUHG� LQ� &DPEULD� &RXQW\� DQG� DOVR� KH� LV� SHQGLQJ� D� WULDO� LQ
%HGIRUG�&RXQW\�RQ�PRUH�QXPHURXV�FDVHV�GXULQJ�WKH�VDPH�SHULRG
RI�WLPH��VDPH�YLFWLP�
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,W� ZDV� RXU� LQWHQWLRQ�� LI� 0U�� 3HLIHU� ZRXOG� QRW� DFFHSW� WKH� JXLOW\
SOHD�� WKH� SOHDV� WKDW� ZH� KDYH� RIIHUHG�� LW� ZDV� RXU� LQWHQWLRQ� WR
SUHVHQW� D�PRWLRQ� WR� WKH� &RXUW� XQGHU�0F3KDLO� DQG� KDYH� WKHVH
WKUHH�FDVHV�WUDQVIHUUHG�WR�%HGIRUG�&RXQW\�

:KDW�KDV� WUDQVSLUHG� LQ� RXU� UHDGLQJ�RI� WKH�0F3KDLO� FDVH��ZKDW
KDV� WUDQVSLUHG� LQ� &DPEULD� &RXQW\� DQG� ZKDW� LV� QRZ� JRLQJ� WR
WUDQVSLUH�LQ�6RPHUVHW�&RXQW\�LV�WKDW�0U��3HLIHU�LV�JRLQJ�WR�ZDLYH
±�RU� LV� JRLQJ� WR� UHTXHVW� WKDW� WKHVH� WKUHH�FDVHV�QRW� EH� WULHG� LQ
FRQMXQFWLRQ�ZLWK�WKH�FDVHV�LQ�%HGIRUG�&RXQW\�EHFDXVH�WKDW� LV�±
XQGHU�WKH�0F3KDLO�FDVH��WKDW�LV�WKH�VHOHFWLRQ�RI�WKH�GHIHQGDQW�
EXW� QRW� WKH� RSWLRQ� RI� WKH� &RPPRQZHDOWK�� DQG� WKHQ� XSRQ� KLV
PDNLQJ� WKDW� UHTXHVW�� WKDW� WKHVH� FDVHV� EH� KDQGOHG� VHSDUDWHO\
WKDQ�WKH�%HGIRUG�&RXQW\�FDVHV��WKHQ�ZH�DUH�SUHSDUHG� WR�PRYH
DKHDG�DQG�HQWHU�WKHVH�SOHDV�

  

%XW�,�GR�±�,�GR�UHTXHVW�WKH�&RXUW�WR�GR�D�FROORTX\�RI�0U��3HLIHU
UHJDUGLQJ�KLV�ULJKWV�XQGHU�&RPPRQZHDOWK�Y��0F3KDLO�

1�7��6RPHUVHW�&RXQW\�3OHD�����������DW�������3HLIHU¶V�FRXQVHO�LQIRUPHG�WKH

FRXUW�KH�KDG�H[SODLQHG�WR�WKH�GHIHQGDQW��³YHU\�FROORTXLDOO\´�KLV�ULJKWV�XQGHU

0F3KDLO���+H�IXUWKHU�VWDWHG�

05��&$552//� 6R�WKH�SDFNDJH�LV�0U��3HLIHU�LV�QRW�GHPDQGLQJ
WKDW�KH�HQIRUFH�DQ\�ULJKWV�E\�$SSHOODWH�'HFLVLRQ�WKDW�DOO�RI�WKHVH
FDVHV� EH� FRQVROLGDWHG� LQ� RQH� FRXQW\�� EXW� WKH� TXLG� SUR� TXR� IRU
WKDW�LV�WKDW�WKH�'LVWULFW�$WWRUQH\�LV�UHFRPPHQGLQJ�WKH�VHQWHQFHV
RQ�WKHVH�EH�FRQFXUUHQW�

  

05��3(5681� ,� WKLQN� IRU� RXU� SURWHFWLRQ�� ,� WKLQN� WKH� &RXUW
QHHGV� WR�HVWDEOLVK� WKDW�KH�ZDQWV� WKHVH� FDVHV� VHYHUHG� ILUVW� DQG
WKHQ�ZH�FDQ�SURFHHG�WR�WKH�JXLOW\�SOHD���(YHQ�WKRXJK�WKHVH�SOHDV
KDYH�EHHQ�GHVLJQHG�EDVHG�RQ� WKH� IDFW� WKDW�ZH�DUH� DQWLFLSDWLQJ
KLP�WR�VHYHU�

,I�KH�GHFLGHV�QRW�WR�VHYHU��ZH�VLPSO\�WUDQVIHU�WKHVH�FDVH�>VLF@�WR
%HGIRUG�&RXQW\�DQG�WKH\�DUH�WULHG�WRJHWKHU�ZLWK�WKH�RWKHU�FDVHV
LQ�%HGIRUG�&RXQW\�
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05��&$552//� <HV�� � $WWHPSWLQJ� WR� EH� DQ� HIIHFWLYH� DGYRFDWH
DQG�QRW�ZDQWLQJ�WR�WULJJHU�DQ\�FODLPV�RI�LQHIIHFWLYHQHVV��ZH�IHOW
LW�QHFHVVDU\�WR�WDON�DERXW�WKH�0F3KDLO�SUREOHP�

,¶P�QRW�FRQYLQFHG�WKDW�WKH�0F3KDLO�SUREOHP�H[LVWV�LQ�WKH�VHQVH
WKDW�KH�UHDOO\�KDV�DQ�HOHFWLRQ�EHFDXVH�RI�WKH�GLIIHUHQW�WLPLQJ�RI
VRPH�RI�WKHVH�HYHQWV���7KH�0F3KDLO� FDVH�KDG�YHU\��YHU\�FORVH
SUR[LPLW\� DQG� WKH� WUDQVDFWLRQV� WKHUH� EDVLFDOO\� ZHUH� GUXJ
WUDQVDFWLRQV�ZKHUH�\RX�EX\�DQG�VHOO�LQ�WZR�DGMDFHQW�FRXQWLHV�

,¶P� QRW� TXLWH� VXUH� WKH� $SSHOODWH� &RXUW� ZRXOG� ORRN� XSRQ� WKHVH
HYHQWV� DV� WKH� VDPH� W\SH� RI� WUDQVDFWLRQV�� � 6R� ,¶P� QRW� DV
FRQYLQFHG�WKDW�WKH\�DUH�±�,¶P�QRW�FRQYLQFHG�WKDW�WKHUH�HYHQ�LV�D
SUREOHP���%XW�,�WKLQN�LW�RXJKW�WR�EH�DW�OHDVW�DGGUHVVHG�VR�WKDW�ZH
FDQ�VD\�ZH�JR�LQWR�WKH�SOHD�NQRZLQJ�WKDW�ZH�KDQGOHG�LW�

1�7��6RPHUVHW�&RXQW\�3OHD�����������DW��������7KH�FRXUW�ZHQW�RQ�WR�GLVFXVV

LQ�GHWDLO�ZLWK�3HLIHU�WKH�LPSOLFDWLRQV�RI�WKH�FKDUJHV�DJDLQVW�KLP�LQ�DOO� WKUHH

FRXQWLHV�DQG�KLV�ULJKW�WR�FRQVROLGDWLRQ�

7+(�&2857� «�ZKDW�,¶P�WU\LQJ�WR�WHOO�\RX��0U��3HLIHU��LV�\RX
GR� KDYH� D� ULJKW� WR� KDYH� DOO� RI� WKHVH� FDVHV� GLVSRVHG� RI� DW� WKH
VDPH� WLPH� RYHU� LQ� %HGIRUG� &RXQW\�� <RX� DOVR� KDYH� D� ULJKW� WR
GLVSRVLWLRQ� RI� WKHVH� FDVHV� KHUH� DQG� WKRVH� FDVHV� RYHU� WKHUH
VHSDUDWHO\��EXW�\RX¶UH�JRLQJ�WR�KDYH�WR�WHOO�PH�WKDW�WKDW�LV�ZKDW
\RX�ZDQW�WR�GR�EHIRUH�,�JR�DQ\�IXUWKHU�KHUH�WRGD\�

  

7+(�&2857� ��ZKDW�WKH�SRLQW�RI�P\�DVNLQJ�WKLV�TXHVWLRQ�LV�
0U��3HLIHU��LV�LI�\RX�JR�DKHDG�DQG�VD\�<HV��,�DJUHH��-XGJH��,�ZLOO
IDFH� WKHVH�FKDUJHV�KHUH� LQ�6RPHUVHW��DQG�WKHQ�ZKHQ� ,¶P�GRQH
KHUH��,�ZLOO�JR�GRZQ�WR�%HGIRUG��\RX�FDQ¶W�WXUQ�DURXQG�DQG�JR�WR
%HGIRUG�DQG�VD\�WR�-XGJH�+RXVHU��+H\��-XGJH��WKH\�GLVSRVHG�RI
WKRVH�FDVHV�XS�KHUH���7KDW�PHDQV�WKHVH�KDYH�WR�EH�WKURZQ�RXW�
7KDW�ZRQ¶W�ZRUN�LI�ZH¶UH�GRLQJ�LW�WKH�ZD\�ZH¶UH�GRLQJ�LW�WRGD\�

'()(1'$17� ,�DFFHSW�

7+(�&2857� <RX�DFFHSW�WKDW�OLPLWDWLRQ�
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'()(1'$17��� <HV�

7+(�&2857� :H¶OO�QRWH�WKDW� IRU� WKH� UHFRUG� WKHQ� WKDW�ZH¶YH
DWWHPSWHG� WR� H[SODLQ� WR� 0U�� 3HLIHU� DORQJ� ZLWK� KLV� DWWRUQH\¶V
H[SODQDWLRQ�DERXW�WKH�0F3KDLO�GHFLVLRQ�DQG�LW�DSSHDUV�WKDW�KH�LV
ZLOOLQJ�WR�HVVHQWLDOO\�DJUHH�WR�KDYH�WKHVH�FKDUJHV�VHYHUHG� IURP
WKH� FKDUJHV� LQ� %HGIRUG� &RXQW\� DQG� QRW� WR� UDLVH� WKH�0F3KDLO
DUJXPHQW�LQ�%HGIRUG�&RXQW\�

1�7��6RPHUVHW�&RXQW\�3OHD�����������DW�������

���� ,Q�&DPEULD�&RXQW\��WKH�SURVHFXWRU�DQG�FRXUW�KDG�OLPLWHG�DZDUHQHVV�RI

DOO� WKH�FKDUJHV�SHQGLQJ�HOVHZKHUH��XQGRXEWHGO\�DSSHOODQW�NQHZ�PRUH� WKDQ

HLWKHU��EXW�RIIHUHG�QRWKLQJ� WR� HQOLJKWHQ� WKH� FRXUW�� RWKHU� WKDQ�DJUHHLQJ� WKH

%HGIRUG�&RXQW\� FKDUJHV�ZHUH�XQUHODWHG�� �+H� VSHFLILFDOO\� EDUJDLQHG� IRU� WKH

H[FOXVLRQ� RI� WKH� &DPEULD� &RXQW\� SOHD� LQ� WKH� %HGIRUG� &RXQW\� WULDO� ±� VXFK

H[FOXVLRQ�LV�GLUHFWO\�FRQWUDU\�WR�WKH�FRQVROLGDWLRQ�KH�QRZ�FRPSODLQV�KDV�EHHQ

GHQLHG�KLP�

���� 3HLIHU�FOHDUO\�ZDLYHG�KLV�ULJKW�WR�FRQVROLGDWLRQ�ZKHQ�KH�SOHG�JXLOW\� LQ

6RPHUVHW�&RXQW\��IXOO\�DZDUH�RI�WKH�LPSOLFDWLRQV�RI�KLV�SOHD�RQ�WKH�FKDUJHV

WKDW�UHPDLQHG�LQ�%HGIRUG�&RXQW\�� �7KH� WUDQVFULSW�DOVR�VKRZV� WKH�6RPHUVHW

&RXQW\� SURVHFXWRU� LQWHQGHG� WR� PRYH� IRU� FRQVROLGDWLRQ� RI� WKH� FKDUJHV� LQ

6RPHUVHW� DQG� %HGIRUG� &RXQWLHV� KDG� 3HLIHU� FKRVHQ�QRW� WR� SOHDG� JXLOW\� DQG

ZDLYH�KLV�6HFWLRQ�����ULJKWV���6HH�&RPPRQZHDOWK�Y��6WHZDUW������$��G

����������3D��������$�GHIHQGDQW�³PD\�DOVR�ZDLYH�KLV�ULJKW�WR�FRQVROLGDWLRQ

RI�DOO� FKDUJHV�DULVLQJ� IURP�WKH�VDPH�FULPLQDO�HSLVRGH�E\�SOHDGLQJ�JXLOW\�WR

VRPH�EXW�QRW�DOO�RI� WKH�FKDUJHV�´���&RPPRQZHDOWK�Y��&LFFRQL������$��G

������� �3D��6XSHU�� ������³7KH� SURWHFWLRQ� DIIRUGHG� E\� 6HFWLRQ� ���� DJDLQVW
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VXFFHVVLYH�WULDOV�RU�JRYHUQPHQWDO�KDUDVVPHQW�LV�QHXWUDOL]HG�LI�WKH�GHIHQGDQW

«�NQRZLQJO\�DFTXLHVFHV�LQ�ZKDW�DSSHDUV�WR�EH�DQ�DGYDQWDJHRXV�VHSDUDWLRQ�

:KHUH�VXFK�RFFXUV�� WKH�GHIHQGDQW� FDQQRW� ODWHU� UDLVH� DQ�REMHFWLRQ� FODLPLQJ

WKH�VWDWXWRU\�SURWHFWLRQ�IURP�PXOWLSOH�WULDOV´��

���� 2[\PRURQLF�SRVLWLRQV�DUH�QRW�SUHFOXGHG�E\�WKH�ODZ��EXW�WKDW�GRHV�QRW

PHDQ� WKH� ODZ�PXVW� DFFHSW� EHLQJ� ZKLSVDZHG� E\� FRQWUDGLFWRU\� GHPDQGV� RI

WKH�SDUWLHV���$SSHOODQW�FRXOG�KDYH�VRXJKW�FRQVROLGDWLRQ�RU�VHYHUDQFH��EXW�KH

FDQQRW� KDYH� LW� ERWK� ZD\V�� ZDLYLQJ� FRQVROLGDWLRQ� LQ� RQH� FRXQW\¶V� FRXUW�

EDUJDLQLQJ� IRU� VLOHQFH� LQ� DQRWKHU�� WKHQ� FRPSODLQLQJ� RI� WKH� YHU\� UHVXOW� RI

WKRVH�SOHDV� LQ� WKH� WKLUG�FRXQW\�� �6HFWLRQ�����DQG�0F3KDLO� SURWHFW� DJDLQVW

DEXVHV� RI� XQQHFHVVDU\� UHSHWLWLYH� SURVHFXWLRQV�� WKH\� DUH�QRW� DUURZV� LQ� WKH

TXLYHU� RI� SURFHGXUDO� JDPHVPDQVKLS�� � $SSHOODQW� ZDV� QRW� IRUFHG� WR

VXFFHVVLYHO\� ³UXQ� WKH� JDXQWOHW´� RU� FRQIURQW� WKH� ³DZHVRPH� UHVRXUFHV´� RI

%HGIRUG��&DPEULD�RU�6RPHUVHW�&RXQWLHV���+H�FKRVH�WR�DFFHSW�GLVSRVLWLRQ�RI

WKH�FKDUJHV�LQ�WKH�MXULVGLFWLRQV�ZKHUH�WKH\�RFFXUUHG��DQG�GLG�VR�ZLWK�HYHU\

DZDUHQHVV�RI�KLV�DELOLW\� WR�DVVHUW�D�FODLP� IRU�FRQVROLGDWLRQ�XQGHU�0F3KDLO�

+H�GLG�VR�LQ�WKH�IDFH�RI�KLV�PRWLRQ�DVVHUWLQJ�WKDW�YHU\�FODLP��DQG�ZRXOG�KDYH

WKLV�&RXUW�GHFLGH� WKH�FDVH�ZLWKRXW� WKH� WUDQVFULSWV� UHYHDOLQJ� WKH� IDFWV�� �:H

FDQQRW�ILQG�UHDVRQ�WR�UHZDUG�WKLV�VWUDWHJ\�

���� 7KH�RUGHU�GHQ\LQJ�3HLIHU¶V�PRWLRQ�WR�GLVPLVV�LV�DIILUPHG�

���� 2UGHU�DIILUPHG�


