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OPINION

MR. JUSTICE McCAFFERY DECIDED: FEBRUARY 7, 2014

We granted review in this medical malpractice case to consider whether the trial
court properly gave an “error in judgment’ jury instruction, i.e., an instruction that
physicians are not liable for their “errors in judgment” when making medical decisions.

I

The Superior Court’s opinion sets forth the factual background, as follows:

This matter arose out of the death of two-month-old Anthony
Passarello, who died while under the care of defendant
pediatrician Rowena T. Grumbine, M.D., and members of
her staff at Blair Medical Associates, Inc. [“Blair Medical,” Dr.
Grumbine’s employer]. Anthony's parents, Stephen and
Nicole Passarello [Appellees], brought Anthony to Dr.
Grumbine for multiple visits following his birth on May 31,
2001, and contacted Dr. Grumbine's office seven times
during the week preceding his death on August 4, 2001.
The relevant chronology of that final week appears in the
record as follows.

On July 27, [Appellees] brought Anthony to Dr. Grumbine's
office concerned about the state of his health, reporting that
he would take only 4 ounces of formula rather than the
customary 6 or 7, that he was crying after feedings, and that
he had a slight cough.

On July 29, [Appellees] called Blair Medical Associates'
“tele-a-nurse” phone service and reported that Anthony had
experienced projectile vomiting, had been fussy for the
previous five days, and was tired after feeding. They
reported those same symptoms later that day when they
spoke with Dr. Grumbine by telephone. Dr. Grumbine
suggested that time that Anthony might suffer from pyloric
stenosis and noted that a barium swallow test might be
indicated. However, subsequent developments discounted
that potential diagnosis and Dr. Grumbine did not order the
test.
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On July 30, [Appellees] took Anthony for an office visit with
Dr. Grumbine and reported that Anthony continued to have a
slight cough and had vomited two to three times daily for the
preceding four to five days.

Two days later, on August 1, during a follow-up office visit
with Dr. Grumbine, [Appellees] reported that Anthony was
fussy, vomiting at times, was not sleeping, exhibited pain
while feeding, and was wheezy afterward. Dr. Grumbine
found Anthony's symptoms consistent with
gastroesophogeal reflux and prescribed medications to treat
that condition. She also immunized him for DPT, Polio,
Haemophilus Influenza Type B, Hepatitis B, and
Pneumococcus.

Thereafter, on August 2, [Appellees] called the tele-a-nurse
service and reported that Anthony's formula consumption
had dropped to three ounces that day, that he was fussy and
not sleeping, and was screaming as if in pain. They also
reported that he had wet only two diapers that day and had a
fever of 101°F despite administration of Tylenol every four
hours. Dr. Grumbine found Anthony's symptoms consistent
with reactions to his immunizations of the previous day and
concluded that he might also be in pain from acid reflux.

Anthony's symptoms remained unabated and on the
following day, August 3, [Appellees] took him to the
emergency room at Altoona Hospital, where the attending
physician, Dr. Holly Thompson, found him to be in severe
respiratory distress and confirmed that his heart rate had
fallen dangerously low. Despite intubation and the use of a
ventilator as well as other supportive measures, Anthony
died during the early morning hours of August 4. Post-
mortem examination established the cause of death to be
diffuse acute viral myocarditis, a viral infection of the heart
muscle.

Passarello v. Grumbine, 29 A.3d 1158, 1160-61 (Pa.Super. 2011).

Appellees commenced an action against Dr. Grumbine, a second doctor, and

Blair Medical on July 28, 2003, and the case remained in litigation until entry of a
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defense verdict on April 29, 2009" (collectively, Dr. Grumbine and Blair Medical shall be
referred to hereafter as “Appellants”). At trial, Appellees presented expert testimony
that Dr. Grumbine had deviated from the standard of care by failing to refer Anthony for
further testing on August 2.2 Appellants responded with expert testimony that Dr.
Grumbine had complied with the standard of care because she had chosen an alternate
diagnosis “that fit the symptoms and made sense.” Notes of Testimony (N.T.) Trial,
4/24/09, at 36; R.R. 431a. As the trial neared its close, Dr. Grumbine and Blair Medical
each submitted proposed points for charge, including differing versions of the “error in
judgment” charge. Blair Medical's proposed version of the charge read: “Under the
law, physicians are permitted a broad range of judgment in their professional duties and
physicians are not liable for errors of judgment unless it is proven that an error of
judgment was the result of negligence.” Points for Charge of Blair Medical Associates
at 3, {[7. Dr. Grumbine’s proposed version of the charge stated, “If a physician employs
the required judgment and care in reaching his or her diagnosis, the mere fact that he or
she erred in the diagnosis will not render them liable, even though their treatment was
not proper for the condition that actually existed.” Points for Charge of Rowena
Grumbine, M.D. at 7, q[17.

The trial judge held a charging conference and stated that all of Blair Medical’s
proposed points for charge would “either be read or covered.” N.T. Trial, 4/24/09, at 57;
R.R. at 452a. However, the judge did not say exactly which, if any, of Blair Medical's

proposed charges it would actually read to the jury, and counsel for Appellees did not

' The action against the second physician ended when that physician was granted
summary judgment by the trial court.

2 See Notes of Testimony (N.T.) Trial, 4/20/09, at 44, R.R. 63a; N.T. Trial, 4/22/09, at
40, R.R. 279a.
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raise any objection at that time. The judge then proceeded to discuss Dr. Grumbine’s
points for charge in detail, and when the judge addressed her proposed “error in
judgment” charge, counsel for Appellees objected that the instruction would not be
proper in this case. See id. at 85-86; R.R. at 480a-81a. However, the judge did not rule
on the objection at that time. Because the conference was taking place on a Friday, the
judge adjourned the conference and reconvened it on the following Monday morning, at
which time Appellees’ counsel again objected to an “error in judgment” charge.

Following the charging conference, the trial judge instructed the jury. It first
instructed the jury on the objective standard of professional negligence, explaining that
“a physician [whose] conduct falls below the standard of care is negligent.” N.T. Jury
Charge, 4/27/09, at 13; R.R. at 529a. The judge told the jury that it was not to “rely on
hindsight” and consider a “disastrous result” to be “proof of negligence,” but should
rather “determine whether [Dr. Grumbine] failed to have and exercise ordinary skKill,
care, and knowledge of a specialist, in this case a pediatrician, in the circumstances
which were present at the time.” |d. at 35; R.R. at 551a. The judge then read Blair
Medical’'s version of the “error in judgment” charge, and instructed the jury, “Under the
law[,] physicians are permitted a broad range of judgment in their professional duties
and physicians are not liable for errors of judgment unless it's proven that an error of
judgment was the result of negligence.” 1d. at 35-36; R.R. at 551a-52a.

Immediately following the jury charge, the judge called counsel to sidebar to
entertain objections to the charge. Appellees’ counsel said he was renewing the
objections he had made during the Friday charging conference as well as the objection
he had raised during the charging conference that morning to the “error in judgment”
instruction. Counsel then asked the judge, “[D]o | have those objections preserved,

Your Honor?” The judge replied, “It's my understanding you do.” Id. at 37; R.R. at
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553a. The judge denied the objections, and the jury retired to deliberate; it later
returned a verdict in Appellants’ favor.

Appellees filed timely post-trial motions arguing, among other things, that the trial
court had improperly given an “error in judgment” charge. Approximately one month
after Appellees had filed their post-trial motions — and before the trial court ruled on

post-trial motions — the Superior Court filed its decision in Pringle v. Rapaport, 980 A.2d

159 (Pa.Super. 2009) (en banc). In that case, the trial court had given an “error in
judgment” charge very similar to the one given here, instructing the jury that, “Under the
law, physicians are permitted a broad range of judgment in their professional duties,
and they are not liable for errors of judgments [sic] unless it is proven that an error of
judgment was the result of negligence.” |1d. at 164. The Superior Court in Pringle held
that such an instruction should never be given because it “wrongly suggests to the jury
that a physician is not culpable for one type of negligence, namely the negligent
exercise of his or her judgment.” Id. at 173. The court also stated that the instruction
incorrectly “injects a subjective element into the jury’s deliberations” because it
“‘improperly refocuses the jury’s attention on the physician’s state of mind at the time of
treatment,” rather than on the standard of care, which is objective. Id. at 174. The court
also pointed out that the Committee on Proposed Standard Civil Jury Instructions had,
since 1981, rejected the charge as confusing, and that this Court had never decided

whether the charge was appropriate.3

*In coming to its decision, the Superior Court attempted to reconcile conflicting opinions
from that court, some of which had affirmed the trial court’s refusal to give an error of
judgment charge in medical malpractice cases and some of which had affirmed the
propriety of the trial court giving an error of judgment charge in medical malpractice
cases. See Pringle, supra at 171-72 (citing cases).
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Approximately one year after the Superior Court decided Pringle, the trial court
denied Appellees’ post-trial motions and entered judgment in Appellants’ favor.
Appellees appealed to the Superior Court, which vacated and remanded. Passarello,
supra. The Superior Court first concluded that Appellees had properly preserved their
challenge to the “error in judgment” charge, stating that the trial court had had “an
opportunity to assess its use of the instruction.” 1d. at 1163 n.1. The court then applied
Pringle, rejecting Appellants’ argument that it should not “retroactively” do so because
Pringle had been decided after Appellees had filed their post-trial motions.

Appellants then each filed individual Petitions for Allowance of Appeal, which we

granted to review the following issues:

(1) Is it ever within the discretion of a trial judge to instruct
the jury in a medical malpractice case that a doctor is not
liable for a nonnegligent error of judgment?

(2) Was the Supreme Court's retroactive application to the
present case of the rule it announced in Pringle v.
Rapaport[,] 980 A.2d 159 (Pa.Super. 2009) (en banc),
contrary to the Supreme Court's decision in Cleveland v.
Johns—Manville Corp.[,] 547 Pa. 402, 690 A.2d 1146 (1997)?

Passarello v. Grumbine, 44 A.3d 654 (Pa. 2012) (Blair Medical’s appeal); and

(1) Whether the Superior Court violated longstanding
precedent and deviated from existing law by granting
[Appellees] a new trial based on a purportedly faulty “error in
judgment” jury instruction in circumstances where
[Appellees] failed to object to the instruction at trial, and,
accordingly, failed to preserve the issue for appeal.

(2) Whether the Superior Court contravened controlling
precedent by not considering a trial court's jury charge in its
entirety to determine whether a trial court's reference to the
error-in-judgment concept was harmless and the charge in
its entirety was a correct statement of law.
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(3) Whether the Superior Court contravened controlling
precedent by relying on its decision in Pringle v. Rapaport, [ ]
980 A.2d 159 (Pa.Super. 2009) to vacate a verdict in
circumstances where the instruction given by the trial court
was a proper statement of the law even assuming Pringle
applied.

Passarello v. Grumbine, 44 A.3d 656 (Pa. 2012) (Dr. Grumbine’s appeal).

Appellees correctly note that these five issues, as developed by Dr. Grumbine
and Blair Medical, have areas of significant overlap, although the issues are stated
differently by those parties. Specifically, Dr. Grumbine’s argument for her Issue 3
overlaps and parallels Blair Medical’'s development of both of its two issues. Part of Dr.
Grumbine’s argument in her issue 2 also has echoes in Blair Medical’s arguments.
Thus, we shall address the issues accepted for appeal in a logical fashion, starting with
Dr. Grumbine’s argument that Appellees waived their objection to the “error in
judgment” charge.

I

Dr. Grumbine, but not Blair Medical, argues that Appellees waived their
challenge to the error in judgment charge by only objecting during the charging
conference to Dr. Grumbine’s version of the charge, in light of the fact that the trial court
gave Blair Medical’s version of the “error in judgment” charge, not Dr. Grumbine’s. Dr.
Grumbine further contends that Appellees waived their argument on appeal that the
error in judgment charge should never be given by making only the narrower argument

at trial that the instruction was not proper in this case.*

* Whether Appellees waived their challenge to the jury instruction presents a question of
law for which our standard of review is de novo; our scope of review is plenary. Pocono
Manor Investors, LP v. Pa. Gaming Control Bd., 927 A.2d 209, 216 (Pa. 2007); Straub
v. Cherne Indus., 880 A.2d 561, 566 n.7 (Pa. 2005).
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Dr. Grumbine’s first argument, that Appellees had failed to object to Blair
Medical’s point for charge as well as her own point for charge on “error in judgment,”
rings hollow for several reasons. First, Appellees here alleged essentially a series of
acts of negligence -- those of Dr. Grumbine -- while co-defendant Blair Medical was
sued only in an agency capacity. Thus, any error in judgment charge pertained to the
singular behavior of Dr. Grumbine, and, accordingly, only one objection was necessary
for the trial court to be placed on notice as to possible defects in an error in judgment
charge pertaining to that party’s behavior. The requirement for a timely and specific
objection at trial is to “ensure that the trial judge has a chance to correct alleged trial

errors.” Dilliplaine v. Lehigh Valley Trust Co., 322 A.2d 114, 116 (Pa. 1974). Here, the

trial judge was given just such an opportunity (indeed several opportunities) by
Appellees’ objections on the record.

Further, we cannot agree with Dr. Grumbine’s argument that her error in
judgment point for charge and that of Blair Medical were different creatures, “entirely

distinct,™

requiring that an objection be lodged as to each. Dr. Grumbine asserts that
her point for charge “made no reference to a physician being liable for negligence,”
whereas Blair Medical’'s point for charge stated “that a physician is liable for an error in
judgment if that error in judgment is caused by negligence.” Dr. Grumbine’s Reply Brief
at 3 n.3 (emphasis in original). Setting aside the fact that the essential question in a
medical malpractice action is whether a health care provider was negligent, as to which
question the jury would necessarily be instructed by the court, our view of Dr.
Grumbine’s proposed point for charge is that it actually incorporated the concept of

negligence by using other language. Dr. Grumbine’s proposed charge states: “If a

physician employs the required judgment and care in reaching his or her diagnosis, the

5 Dr. Grumbine’s Brief at 11.
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mere fact that he or she erred in the diagnosis will not render them liable, even though
their treatment was not proper for the condition that actually existed.” Points for Charge
of Rowena Grumbine, M.D. at 7, §[17 (emphasis added).

There is no substantive difference between Dr. Grumbine’s error in judgment
point for charge and that of Blair Medical. Indeed, the trial court considered the two
instructions to be “equivalent.” See Trial Court Opinion, disposing of Appellees’ request
for post-trial relief, dated September 7, 2010, at 2. Thus, we see no merit to Dr.
Grumbine’s contentions regarding waiver.

Objections to jury instructions must be made before the jury retires to deliberate,
unless the trial court specifically allows otherwise. Pa.R.C.P. 227(b). The record here
makes it clear that Appellees lodged their objections before the jury began its
deliberations. As noted above, Appellees’ counsel told the court before the jury
commenced deliberating that he wanted to preserve both the objections he had made
during the charging conference on the previous Friday, and the objection to the “error in
judgment” charge he had raised that morning. Appellees’ timely objection satisfied Rule
227(b)’s requirements. Indeed, the trial court told Appellees’ counsel that it was its
understanding that the objection was preserved.

Accordingly, we conclude that there is no basis for Dr. Grumbine’s argument that
the import, nature, and language of her proposed point for charge and those of Blair
Medical's proposed point for charge required Appellees to object to both proposed
points for charge.

Dr. Grumbine’s second argument is that Appellees preserved an objection only to
the application of the error in judgment to the facts of the instant case, and not to an
error in judgment charge generally. In their post-trial motions, Appellees asserted that

they had objected at trial to an error of judgment charge for two reasons. The first
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reason was that the instant case involved a failure to test for a diagnosis, rendering the
charge inapplicable. The second reason was that the trial court should have given the
charge relating to medical malpractice cases found in the Pennsylvania Suggested
Standard Jury Instructions, which had specifically rejected the error in judgment
instruction. Plaintiffs’ Motion for Post-Trial Relief, filed May 5, 2009, at 2-3. The trial
transcript, however, suggests that when Appellees first made their objection during the
pre-charge conference, they were relying only on the first reason. See N.T. Trial,
4/24/09, at 86; R.R. at 481a, comments of Appellees’ attorney (“There is specific law in
medical malpractice cases dealing [with] when the error of judgment charge needs to be
given and when it [does not].”). Unfortunately, there apparently was no transcription of
the continuation of the pre-charge conference that occurred three days later, when the
issue of the appropriateness of the error in judgment charge was purportedly also
discussed among counsel and the trial judge. See Appellees’ Brief at 23 n.7.

It is clear that Appellees objected to the error in judgment charge at least as it
applied to the instant case. Additionally, after such objection -- and prior to the entry of
the judgment in the instant case -- the Superior Court rejected error of judgment
charges as inappropriate in all medical malpractice cases. As we determine infra,
Appellees were entitled to present argument based on Pringle’s alteration and
clarification of then-existing law. Accordingly, we conclude that Appellees did not waive
their objection and were entitled to argue on appeal that Pringle supported the grant of a
new trial.

Il
A
On the merits, Dr. Grumbine and Blair Medical argue several points challenging

the Superior Court’s (1) blanket prohibition of error in judgment instructions in medical
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malpractice cases; and (2) determination that a new trial was required in this case as a
consequence of the error in judgment instruction given here by the trial judge.

Blair Medical contends that we should abrogate the relevant holding of Pringle
because “error in judgment” instructions properly instruct the jury on the principle that “if
a physician employs the required judgment and care in arriving at his diagnosis, the
mere fact that [the physician] erred in his diagnosis will not render him [or her] liable,
even though his treatment is not proper for the condition that exists ... .” Blair Medical’s

Brief at 10, quoting Smith v. Yohe, 194 A.2d 167, 170-71 (Pa. 1963). Blair Medical

observes that this Court has never considered the concept of a physician’s error in
judgment in the context of a jury charge, but that several Superior Court cases have
upheld error in judgment charges. In one case, the court determined that a “mistake of
judgment” instruction was appropriate in a case involving a difficult diagnosis because
such instruction “properly directed the jury to base its verdict on whether a physician
had failed to follow proper medical procedure and not infer a breach of the standard of

care merely from [the patient’s] unfortunate result.” Havasy v. Resnick, 609 A.2d 1326,

1336 (Pa.Super. 1992). In another case, the appellant had argued that the trial judge’s
“‘mere error of judgment” charge was improper because the evidence showed that the
defendant physician had not exercised any medical judgments. The Superior Court
determined that the appellant’s argument was “puzzling, at best,” in that the evidence
apparently demonstrated that the physician had made a series of decisions (“medical
judgments”) in rendering care to the patient, which the Superior Court detailed. That

court then asserted that after its review of the record, it had come to the conclusion that
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the jury charge was “clear, accurate, and more than adequate.” Blicha v. Jacks, 864

A.2d 1214, 1219-20 (Pa.Super. 2004).°

Blair Medical next asserts that in Pringle, the Superior Court had a valid reason
for determining that the trial court’s particular jury instruction in that case would have
been confusing for a jury, thus providing a basis for rejecting — in that case — the
propriety of an error in judgment instruction. By contrast, Blair Medical asserts, the
relevant charge in the present case is distinguishable, was accurate as a matter of law,
and was not of a nature that the jury would find confusing. Specifically, Blair Medical
notes that in Pringle, the jury was relevantly charged: “The rule requiring a physician to
use his best judgment does not make a physician liable for a mere error in judgment
provided he does what he thinks best after careful examination.” Blair Medical’'s Brief at

12-13, quoting Pringle, supra at 164 (emphasis by the Superior Court). However, in the

present case, Blair Medical notes that the jury was relevantly charged: “Under the law[,]
physicians are permitted a broad range of judgment in their professional duties and
physicians are not liable for errors of judgment unless it's proven that an error of
judgment was the result of negligence.” Blair Medical's Brief at 13, quoting N.T. Jury
Charge, 4/27/09, at 35-36; R.R. at 551a-52a. Based on the statements it highlights
from the jury charges in the two cases, Blair Medical asserts that the jury in the instant
case was directly informed that a physician would be liable for a negligent exercise of

judgment, but that the jury in Pringle was not so instructed.” Further, Blair Medical

® The en banc panel of the Superior Court in Pringle cited Havasy and Blicha as
examples of the line of cases that the court would, thereafter, no longer be following.
Pringle, supra at 171-72.

” Blair Medical neglects to mention, however, that the trial court in Pringle also gave the
identical instruction that the trial court gave in the instant case, to wit, “Under the law,
physicians are permitted a broad range of judgment in their professional duties, and
they are not liable for errors of judgment unless it is proven that an error of judgment
was the result of negligence.” See Pringle, supra at 164.
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asserts that the jury instruction in the present case did not in any fashion invite the jury
to consider Dr. Grumbine’s motivations or subjective thoughts in connection with
evaluating the doctor’s exercise of her judgment; rather, the jury was firmly instructed on
the objective elements of the negligence that Appellees were required to prove.

Finally, Blair Medical asserts that a “blanket proscription” of error in judgment
instructions in all medical malpractice jury instructions is error, because such
instructions may address important aspects of certain medical malpractice cases. Blair
Medical argues that a properly crafted error in judgment charge (which Blair Medical
asserts was made in the instant case) serves to inform the jury that a doctor may make
reasonable decisions that, in hindsight, might be proved to be “wrong.” Blair Medical’'s
Brief at 14.

Dr. Grumbine echoes Blair Medical’'s argument with the contention that “Pringle’s
[relevant] holding is wrong-headed as a matter of law and should be overturned.” Dr.
Grumbine’s Brief at 27. In support, Dr. Grumbine posits that this Court had “listed the
‘error in judgment’ concept as one of the eight ‘well settled principles in [the medical

malpractice] area of the law.” |d. at 28, quoting Yohe, supra at 170-71. Dr. Grumbine
also agrees with Blair Medical that the reasons supporting the grant of a new trial in
Pringle were not present in the instant case, rendering erroneous the Superior Court’s

application of Pringle to this case.®

8 Amicus curiae, the Pennsylvania Medical Society, has submitted a brief in support of
Blair Medical and Dr. Grumbine. This brief expands upon the arguments made by Blair
Medical and Dr. Grumbine that a properly phrased error in judgment charge is
sometimes necessary to inform the jury that a doctor could rationally make reasonable,
non-negligent decisions that, in hindsight, proved to be incorrect so far as the patient’s
outcome is concerned. This argument is based on the premise that the practice of
medicine is oftentimes an “art” requiring a physician to make a series of decisions
based on symptomology. Amicus contends that a properly worded error in judgment
instruction, rather than confusing a jury, would actually help clarify this critical aspect of
(...continued)
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Primarily, however, Dr. Grumbine contends that the Superior Court ignored
longstanding precedent by failing to consider the jury charge in its entirety in order to
determine whether the alleged error was prejudicial to the losing party before granting a

new trial. See Reilly v. SEPTA, 489 A.2d 1291, 1305 (Pa. 1985) (“In reviewing a trial

judge's charge, the proper test is not whether certain portions taken out of context
appear erroneous. We look to the charge in its entirety, against the background of the
evidence in the particular case, to determine whether or not error was committed and

whether that error was prejudicial to the complaining party.”); Schmidt v. Boardman Co.,

958 A.2d 498, 515 (Pa.Super. 2008), affd on other grounds, 11 A.3d 924 (Pa. 2011)

(cited by Dr. Grumbine and quoting same). Dr. Grumbine argues that the Superior
Court violated this precedent by simply singling out two purportedly offending sentences
(pertaining to the error in judgment instruction) out of a 50-page typewritten charge as
the basis for declaring a new trial, rather than examining the entire charge to determine
whether these two sentences were so highly prejudicial to Appellees as to warrant a
new trial. To illustrate her point, Dr. Grumbine quotes the far more extensive language
from the trial court’s charge devoted to the concept of professional negligence and the
standard of care, to which no objection was lodged by Appellees. Along these lines, Dr.
Grumbine asserts that the jury instructions, as a whole, correctly informed the jury that a
physician is not liable for non-negligent exercises of judgment. Thus, Dr. Grumbine
asserts that a new trial should not have been granted because “the trial court’s entire
[jury] instruction was a fair statement of Pennsylvania law.” Dr. Grumbine’s Brief at 23

(emphasis in original).

(continued...)

medical practice and would remain true to the instruction’s original purpose to make
explicit that an adverse outcome for a patient is not, on its own, a basis for a finding of
negligence.
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Appellees respond first to Dr. Grumbine’s argument that the Superior Court erred
by focusing solely on the trial court’s error in judgment instruction without considering
the jury charge in its entirety by contending that the Superior Court had, in fact,
considered the jury charge in its entirety and had come to the conclusion that the
charge, thus viewed, had prejudiced Appellees, thus warranting a new trial. Appellees
cite several portions of the Superior Court’'s opinion in support of their argument.
Appellees first note that the Superior Court agreed with Dr. Grumbine that the trial court
had given a correct instruction on the objective standard of care and that there were
distinctions between the charge given in the present case and the “more extensive”

error in judgment charge given in Pringle. Passerello, supra at 1167. However, even

after weighing those factors, the Superior Court determined: “[T]he court's charge
nevertheless introduced Dr. Grumbine's state of mind as an element for the jury's
consideration. In so doing, the charge attenuated the objective standard of care
imposed by Pennsylvania law and obfuscated the manner in which the jury might
properly weigh the evidence.” Id.

Appellees note that the Superior Court’s reasons for its conclusion included that
court’s viewing the jury charge in the context of Dr. Grumbine’s closing argument, which
the court determined had interjected a subjective approach to the evidence. Appellee’s

Brief at 36-37, citing Passerello, supra at 1167, and citing to the closing arguments of

Dr. Grumbine. Appellees observe that the Superior Court noted the interrelationship
between Dr. Grumbine’s stated theory of the case and the trial court’s charge to the jury

as follows:

[lIn this case, the trial court instructed the jury on
Pennsylvania's objective standard of care, but then, at the
request of counsel for Dr. Grumbine, gave the following
instructions:
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Now, I've been given points of law by counsel.
Some of these points, most of the points
frankly I've—I've already covered and I'm
gonna cover the points that counsel has given
me where | — | conclude that they ... are
essential to their theory and are a proper
statement of law.

Passerello, supra at 1167, quoting N.T. Jury Charge, 4/27/09, at 30; R.R. at 546a.

Based on the above statements and analysis of the Superior Court in this case,
Appellees argue that not only did the Superior Court correctly view the error in judgment
instruction in the context of the entire charge to the jury, but that it also correctly
concluded that the error in judgment instruction, within this context, was not harmless as
a matter of law.

Appellees next offer several grounds for arguing that Pringle was correct in
holding that error in judgment instructions should never be given in medical malpractice
cases. Appellees contend that the en banc Superior Court in Pringle properly
addressed the need to resolve the split that had developed among Superior Court
panels on the propriety of ever giving an error in judgment instruction, and further
needed to ensure that juries are given instructions that do not have a tendency to
mislead or confuse the material issues that juries are asked to decide. Appellees
highlight the analysis of the Committee on Proposed Standard Civil Jury Instructions,
several pre-Pringle decisions of the Superior Court, and decisions from the courts of
other jurisdictions, all of which have concluded that the error in judgment charge is
inappropriate because of its propensity to mislead or confuse juries and to interject a
“subjective element” into deliberations that are meant to analyze facts by objective
standards. Further, Appellees assert, contrary to Appellants’ positions, that this Court
has never endorsed giving an error in judgment instruction. Rather, they argue that to

the extent this Court has discussed the concept of “error in judgment,” it has done so
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only in the context of legal discussion, without manifesting any expectation that
statements regarding complex matters of legal analysis would be directly used as part

of the language of a jury instruction. See, e.g., Yohe, supra.

B
Our proper standard and scope of review of the issues raised by Appellants, with
respect to error in judgment charges, the specific charge given in this case, and whether

a new trial is warranted here, are as follows:

In examining jury instructions, our scope of review is limited
to determining whether the trial court committed a clear
abuse of discretion or error of law controlling the outcome of
the case. Errorin a charge is sufficient ground for a new trial
if the charge as a whole is inadequate or not clear or has a
tendency to mislead or confuse rather than clarify a material
issue. Error will be found where the jury was probably
[misled] by what the trial judge charged or where there was
an omission in the charge. A charge will be found adequate
unless the issues are not made clear to the jury or the jury
was palpably misled by what the trial judge said or unless
there is an omission in the charge which amounts to a
fundamental error. In reviewing a trial court's charge to the
jury[,] we must look to the charge in its entirety. Because
this is a question of law, this Court's review is plenary.

Quinby v. Plumsteadville Family Practice, Inc., 907 A.2d 1061, 1069-70 (Pa. 2006)

(citations, quotation marks, and ellipses omitted).
C
The initial substantive issue raised by Appellants in this case is whether an “error
in judgment” jury instruction for at least some medical malpractice cases should remain

a viable jury instruction in this Commonwealth. Pringle, supra, determined that this

instruction should no longer be given, and that court subsequently applied Pringle to the
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instant case to reverse the trial court and remand for a new trial. A review of Pringle’s
analysis and holding would therefore be salutary.

In Pringle, the Superior Court began its analysis with a history of the physician’s
standard of care in Pennsylvania jurisprudence and the role of “judgment” in defining
that standard. The court noted that in several medical malpractice cases decided in the
latter part of the nineteenth and the early part of the twentieth centuries, this Court had
used the phrase “error in judgment” in an “effort to explain the interrelated notions that a
doctor does not promise a cure and that mistakes by doctors are not necessarily the

result of negligence.” Id. at 165-66, citing and quoting Williams v. LeBar, 21 A. 525 (Pa.

1891); English v. Free, 55 A. 777 (Pa. 1903); and Ward v. Garvin, 195 A. 885 (Pa.

1938). However, the Superior Court noted that in Ward, this Court relied upon
Duckworth v. Bennett, 181 A. 558 (Pa. 1935), a “two schools of thought” case, as

authority for the proposition that physicians will not be held liable for “mere errors in
judgment.” The “two schools of thought” doctrine holds that a physician will not be liable
for choosing, in the exercise of her or his judgment, one of two or more accepted
courses of treatment where competent medical authority is divided as to the proper

course. See Pringle, supra at 166-67 (citing and quoting Duckworth, supra at 559).

The Superior Court concluded that the “two schools of thought” doctrine does not apply
to cases where, as in Pringle and the instant case, there has been a misdiagnosis. Id.
at 166.

The Superior Court then observed that this Court, twenty-four years after
Duckworth, set forth its “first substantive restatement of the physician's standard of

care” in Donaldson v. Maffucci, 156 A.2d 835 (Pa. 1959). In that case, we engaged in

no discussion concerning whether a physician’s conduct should be viewed in the

context of whether she or he had made an “error in judgment.” Rather, we observed
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that the “well-settled” standard of care required of a physician or surgeon is whether the
physician employed “the required skill and knowledge” necessary “to exercise the care
and judgment of a reasonable” person. Id. at 838.

The Superior Court then turned its attention to Yohe, supra, a case relied upon
by Appellants herein. In Yohe, this Court cited eight principles of medical malpractice
law, one of which was that “a physician is not liable for an error of judgment,” citing to

LeBar, supra; Duckworth, supra; and Ward, supra. Yohe, supra at 170. However, in

Yohe, we rejected the physician’s argument that his misdiagnosis of the plaintiff was an
error in judgment, based on the record in that case. As the Superior Court noted in its

Pringle decision, we relevantly held:

Dr. Yohe urges that, even if he should have and did not take
X-rays, such constituted an error of judgment for which he is
not liable. In our opinion, there is a vast difference between
an error of judgment and negligence in the collection and
securing of factual data essential to arriving at a proper
conclusion or judgment. If a physician, as an aid to his
diagnosis, i.e. his judgment, does not avail himself of the
scientific means and facilities open to him for the collection
of the best factual data upon which to arrive at his diagnosis,
the result is not an error of judgment but negligence in failing
to secure an adequate factual basis upon which to support
his diagnosis or judgment.

Id. at 168, quoting Yohe, supra at 173.

The Superior Court then observed that in the subsequent case of Incollingo v.
Ewing, 282 A.2d 206 (Pa. 1971), this Court made no mention of “error in judgment” as a
consideration relevant to determining a physician’s standard of care. Rather, after
rejecting the physician’s argument that he could not be held negligent because his
failure to pay attention to written warnings associated with a drug and his prescribing

the drug over the telephone without having seen the patient was an accepted practice
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among his local physicians, this Court emphasized that the standard of care of
physicians in Pennsylvania was an objective one. That is, “physicians must have and
employ the same skill and knowledge typically used by physicians in the medical
profession, and must keep themselves informed of contemporary developments in the

profession.” Pringle, supra at 170, citing Incollingo, supra at 217.

The Superior Court next observed that in 1981, ten years after Incollingo, the
Committee on Proposed Standard Civil Jury Instructions issued its first set of Proposed
Standard Civil Jury Instructions. The Committee established a basic instruction for a
physician's standard of care in a medical malpractice case that remains in effect today:
“A physician must have the same knowledge and skill and use the same care normally
used in the medical profession. A physician whose conduct falls below this standard of
care is negligent.” Pa.SSJI (Civ) 14.10 (4th ed. 2011). Since 1981, the Committee's
standard of care instruction has never contained a reference to a physician's judgment
or included any “error of judgment” language. Indeed, as the Superior Court noted, the
Committee's omission of “error of judgment” language initially was, and remains,
intentional. The Superior Court quoted the following excerpts from the Committee’s

explanation:

There is no reference to a physician's “judgment” in this
instruction for the following reasons. ... The focus, under
Pennsylvania law, is on whether the physician's conduct
comported [with] the requisite standard of care. Simply put,
if a physician does not “exercise reasonable care,” that
physician will not be insulated from liability based on the fact
that this failure constituted a “mere error in judgment,” or
what he or she thought “best after a careful examination.”
Conversely, if a physician does “exercise reasonable care,”
that physician will generally not be liable, notwithstanding
that he or she committed a “mere error in judgment,” or
failed to do what he or she thought “best after a careful
examination.” In either case, such factors are but elements
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of the overarching concept of due care. Clearly, the use of
phrases regarding mistakes or errors in judgment, best
judgment, and the like, in the decisional law of this
Commonwealth, are meant to help illustrate the parameters
of the standard of care of physicians, and are not meant to
pose additional requirements for defendants, on one hand,
or to undermine the bedrock “reasonable care” requirement
on the other. However, the inclusion of such phrases in jury
instructions seems unlikely to serve that purpose. To the
contrary, such phrases, at worst, risk misstating the law. At
best, they seem unnecessarily circular in form. In any event,
such language seems far more likely to mislead and confuse
the jury rather than to enlighten it.

Pringle, supra at 170-71, quoting Pa. SSJI (Civ.) 11.01 (2009) (Subcommittee Note)

(with internal citations omitted).®

The Superior Court thus observed that, “[flor these reasons, the Committee
determined that the principle expressed by an “error of judgment” charge (i.e., that a
physician may make an error that does not rise to the level of a breach of the standard
of care) is adequately covered in a jury charge by the basic instruction on the
professional standard of care.” Id. at 171, citing to Pa. SSJI (Civ.) 11.01 (2009) at 3-4
(Subcommittee Note).

The Superior Court then conducted a survey of decisions from that court which
either endorsed or rejected “error in judgment” instructions. 1d. at 171-72, citing and
discussing cases. In an effort to reconcile these apparently conflicting decisions, the
Superior Court issued a ruling that would impact all medical malpractice cases in the
Commonwealth. Noting that “the purpose of charging the jury is to clarify issues which

the jurors must determine,”’® the court concluded that, with respect to the fundamental

® Pa. SSJI (Civ.) 11.01 was renumbered as Pa. SSJI (Civ.) 14.10 in 2010.
"% Pringle, supra at 173, quoting Machado v. Kunkel, 804 A.2d 1238, 1243 (Pa.Super.
2002).
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issue in medical malpractice cases of whether the defendant violated the applicable
standard of care, an “error of judgment” instruction “is inherently confusing for juries and
thus has no place in medical malpractice cases.” Id. at 173. The court gave two

reasons for its conclusion, as follows:

First, the “error of judgment” charge wrongly suggests to the
jury that a physician is not culpable for one type of
negligence, namely the negligent exercise of his or her
judgment. This is simply untrue, since in all medical
malpractice actions the proper focus is whether the
physician's conduct (be it an action, a judgment, or a
decision) was within the standard of care. ... [Alfter a jury
has been charged on the fundamental principles regarding a
physician's standard of care, adding an “error of judgment”
instruction only confuses, and does not clarify, the
determinative issue regarding deviation from the standard of
care.

Second, the “error of judgment” charge wrongly injects a
subjective element into the jury's deliberations. The
standard of care for physicians in Pennsylvania is objective
in nature, as it centers on the knowledge, skill, and care
normally possessed and exercised in the medical profession.
The “error of judgment” charge improperly refocuses the
jury's attention on the physician's state of mind at the time of
treatment, even though the physician's mental state is
irrelevant in determining whether he or she deviated from the
standard of care. Furthermore, by directing the jury's
attention to what the physician may have been thinking while
treating the patient, the jury may also be led to conclude that
only judgments made in bad faith are culpable — even
though a doctor's subjective intentions while rendering
treatment are likewise irrelevant to the issues placed before
a jury in a medical malpractice case.

Id. at 173-74 (citation, quotation marks, and footnote omitted).
In arriving at these determinations, the Superior Court rejected arguments that

our reference in Yohe, supra, to the principle that a physician’s “error in judgment” will
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not necessarily render her or him liable for medical malpractice required a different
result. The Superior Court concluded that (1) such reference in Yohe constituted
nothing more than obiter dicta; (2) in Yohe, we in fact held that a physician’s incorrect
diagnosis, caused by a failure to order medically appropriate tests within the standard of
care, could not be justified as an exercise of judgment; (3) even if the “error of
judgment” statement in Yohe remains an accurate statement of “a nuance of
Pennsylvania law,” this fact does not lead to the result that the language should or may
be employed for a jury charge because, as that court recognized, “[jJust because an
appellate court uses certain language in an opinion does not necessarily mean it is
appropriate for a lay juror;” and (4) our Court has never held that an error of judgment
charge is appropriate nor have we sustained a decision justifying the use of an error of

judgment charge. Id. at 174-75, quoting D’Orazio v. Parlee & Tatem Radiologic Assocs.

Ltd., 850 A.2d 726, 728 (Pa.Super. 2004)). Additionally, the Superior Court observed
that a “substantial number” of other jurisdictions have ruled that error in judgment
instructions are inappropriate in medical malpractice cases. Id. at 172 n.6 9 (citing
cases).

Accordingly, for these several reasons, the Superior Court in Pringle held that (1)
the inclusion of an error in judgment instruction in the trial court’s jury charge in that
case likely misled or confused the jury and, therefore, the trial court committed an error
of law that necessitated a new trial; and (2) error in judgment instructions should no
longer be included in any medical malpractice jury charges.

D

Appellants both challenge the validity of the Superior Court’s conclusions in

Pringle, and argue alternatively that, at the very least, these conclusions should be

limited to the factual scenario of the jury charge in Pringle and not extended to the
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instant case, which, they contend, involved a trial with a differently worded jury charge.
However, we conclude that some of the Superior Court’'s concerns regarding the
dangers of the phrase “error in judgment,” or like phrases, when given as an instruction
to a jury that is asked to evaluate a possible breach of an objective standard of care --
and which concerns are shared by this Court's Committee on Proposed Standard Civil
Jury Instructions -- have undeniable resonance.

Appellants argue that a properly worded “error of judgment” instruction is either
necessary or useful to convey to the jury several principles. First among these is the
principle stated in Yohe, supra, that “if a physician employs the required judgment and
care in arriving at his diagnosis, the mere fact that [the physician] erred in his diagnosis
will not render him [or her] liable, even though his treatment is not proper for the
condition that exists ... .” Id. at 170-71, quoted in Blair Medical's Brief at 10. Another
principle reflected in an “error in judgment” instruction is that this instruction “properly
direct[s] the jury to base its verdict on whether a physician [] failed to follow proper
medical procedure and not to infer a breach of the standard of care merely from [the

patient’s] unfortunate result.” Havasy, supra at 1336, quoted in Blair Medical’s Brief at

10. As stated by amicus curiae, the Pennsylvania Medical Society, a properly phrased

error in judgment charge may inform the jury that “medical judgments can prove to be
incorrect yet conform to the standard of care.” The Pennsylvania Medical Society’s
Brief at 12. Amicus further asserts that the “origin” of the error in judgment instruction is

to make explicit that an adverse outcome for a patient is not, on its own, a basis for a

finding of negligence. Id. at 23, citing Joseph H. King, Jr., Reconciling the Exercise of

Judgment and the Obijective Standard of Care in Medical Malpractice, 52 Okla.L.Rev.

49, 57 (Spring 1999).
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However, we do not interpret the holding in the instant case, or in Pringle, as
finding fault with the substance underlying error in judgment instructions, but rather only
with the terminology utilized, which the Superior Court concluded could confuse a jury
by asking it, on the one hand, to determine whether a physician was negligent because
of a failure to adhere to an objective standard of care, but also to consider, on the other
hand, that the physician’s “error” in the exercise of his or her ‘judgment” concerning an
objective standard of care is not negligence. We shall discuss infra whether we believe
there is potential for juror confusion arising from the phrase “error in judgment,” or
similarly employed phrases. What we observe now is that Appellants’ arguments
facially demonstrate that the essential principles that underlie error in judgment
instructions are capable of being stated in a straightforward manner without
incorporating phrases such as “error in judgment.” As illustrated by Appellants’
arguments, if a defendant desires an instruction that conveys the principle that an
unfortunate result does not by itself establish negligence, he or she may request from
the trial court an instruction, in the appropriate case, that an unfortunate result does not
by itself establish negligence.' There is no need to resort to the use of ambiguous and

problematic phrases such as “error in judgment” or “mistake in judgment.” Indeed, one

" In fact, in the instant case, the trial judge gave such a direct instruction:

In determining whether a physician was negligent[,] you may
not rely on hindsight to find that the doctor’s treatment
produced a bad outcome ... since an unexpected,
unfortunate[,] or even disastrous results is not a proof of
negligence. Rather, you must determine whether that
physician failed to have and exercise ordinary skill, care, and
knowledge of a specialist [--] in this case a pediatrician [--] in
the circumstances which were present at the time.

N.T. Jury Charge, 4/27/09, at 35; R.R. at 551a.
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premise of the determination by this Court's Committee on Proposed Standard Civil
Jury Instructions to not include “error in judgment” or like instructions is that these
instructions are simply a manner of illustrating the standard of care, but one with the
potential to confuse a jury; they do not articulate additional or independent requirements
of the standard of care. Pa.SSJI (Civ) 14.10 at 5, Subcommittee Note (4th ed. 2011).
See also, e.qg., Hirahara v. Tanaka, 959 P.2d 830, 834 (Haw. 1998) (explaining that an

“error in judgment” instruction, with its propensity to confuse a jury, need not be given
when such instruction “is adequately covered by alternate instructions that a physician's
liability cannot be premised solely on a harmful result if he or she conforms to the
professional standard of care.”).

Hirahara is only one of the many cases from other jurisdictions that have
determined that error in judgment or similar instructions are potentially confusing to
juries and should not be given, except, perhaps, under limited circumstances. As
explained by the Supreme Court of South Dakota, which had surveyed decisions from

several jurisdictions ruling upon the propriety of error in judgment instructions:

It appears that there are essentially three prevailing views.
Some courts categorically disallow the use of error in
judgment or similar language in all circumstances. Others
only allow the language if it is first determined that an
evidentiary basis exists to do so, depending on the particular
facts of the case [such as cases involving a “two schools of
thought” theory]. The remaining courts permit the use of
error in judgment or similar language, as long as the
instruction does not contain terms such as “good faith” or
‘bona fide.”

Papke v. Harbert, 738 N.W.2d 510, 517 (S.D. 2007) (footnotes citing to cases omitted).

The latter instance referenced by the Papke court pertains to cases where a jury

” o«

is instructed that a physician’s “bona fide error in judgment,” “honest error of judgment,”
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“‘mere error in judgment,” or a “good faith” medical decision, is not in itself negligence.

Qualifiers such as “bona fide,” “honest,” or “mere” have been invariably determined by
other courts to be erroneous when preceding the phrase “error in judgment,” even
where “error in judgment” instructions are held to be proper when thus not qualified.

See, e.qg., Ezell v. Hutson, 20 P.3d 975, 977 (Wash.App. Div. 2001) (citing to cases and

explaining “that such terms as ‘honest’ and ‘good faith’ erroneously suggest [to the jury
that] the physician is liable only if he or she acted dishonestly or in bad faith.”). Indeed,
our review of case law from other jurisdictions illustrates the fact that “error in judgment”

instructions may take a variety of forms (e.g., “error of judgment;” “mistake in judgment”)

and be subject to countless embellishments by trial courts. See generally King,

Reconciling the Exercise of Judgment and the Obijective Standard of Care in Medical

Malpractice, supra; George L. Blum, Appropriateness of “Error in Judgment” Charge in

Medical Malpractice Actions, 6 A.L.R.6™ 311 (2005).

Directly concerning the form of instruction in the instant case, however,
jurisprudence from other jurisdictions appears to be weighted toward the determination
that even unembellished “error in judgment” instructions are erroneous unless possibly
confined to “two schools of thought” cases.’”> The analysis of the Oregon Supreme

Court is representative:

To state that a doctor is not liable for bad results caused by
an error of judgment makes it appear that some types of
negligence are not culpable. It is confusing to say that a
doctor who has acted with reasonable care has nevertheless
committed an error of judgment because untoward results
occur. In fact, bad results notwithstanding, if the doctor did
not breach the standard of care, he or she by definition has
committed no error of judgment. The source of the problem

'2 As determined by the lower courts, the instant case is not a “two schools of thought”
case, and Appellants do not contend otherwise.
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is the use of the word “error.” Error is commonly defined as
“an act or condition of often ignorant or imprudent deviation
from a code of behavior.” Webster's Third New International
Dictionary 772 (unabridged 1971). [Error in judgment
instructions] could lead the jury to believe that a judgment
resulting from an “ignorant or imprudent deviation from a
code of behavior” is not a breach of the standard of care.

The instruction given by the trial court was based on
language concerning the exercise of “‘judgment” by doctors
found in opinions of this court and the Court of Appeals. If
the term “judgment” refers to choices between acceptable
courses of treatment, then the term “error in judgment” is a
contradiction in itself. Use of any acceptable alternative
would not be an “error.” Witnesses may continue to use
terms such as “exercise of judgment.” But the court should
not instruct the jury in such terms; such instructions not only
confuse, but they are also incorrect because they suggest
that substandard conduct is permissible if it is garbed as an
“‘exercise of judgment.”

Rogers v. Meridian Park Hospital, 772 P.2d 929, 933 (Or. 1989) (footnote omitted).

The South Dakota Supreme Court arrived at similar conclusions:

It is misleading to instruct a jury that physicians are not
negligent when they make an error in judgment. As multiple
courts have recognized, if the physician did not breach the
applicable standard of care, then he or she by definition has
not committed an error in judgment.

While the original intent of the instruction was to inform the
jury that a doctor exercises medical judgment when treating
a patient, and poor results would not necessarily mean
negligence, that intent is not explained with the use of error
in judgment or similar language. By using the term error in
judgment, a jury could reasonably find a physician not liable
in instances where that physician discloses that in hindsight,
yes, he or she made a mistake, but that it was only an error
in judgment. This is not the standard of care physicians are
held to in South Dakota.
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Because error in judgment or any similar language in no way
further defines or explains the applicable standard of care to
the jury, we hold that such language should not be used in
ordinary medical malpractice actions.

Papke, 738 N.W.2d at 527 (citations and footnotes omitted)."
In arriving at its own conclusions, our Superior Court in Pringle surveyed the
above decisions and those of several other courts. See Pringle, 980 A.2d at 172 n.6,

citing to Hirahara, supra; Rogers, supra; and Papke, supra; as well as Bickham v.

Grant, 861 So.2d 299, 303 (Miss. 2003); Yates v. Univ. of West Virginia Bd. of Trustees,

549 S.E.2d 681, 689-92 (W.Va. 2001); Rooney v. Medical Center Hosp. of Vermont,

Inc., 649 A.2d 756, 760 (Vt. 1994); Jefferson Clinic, P.C. v. Roberson, 626 So.2d 1243,

1247 (Ala. 1993); Peters v. Vander Kooi, 494 N.W.2d 708, 712 (lowa 1993); and

Sleavin v. Greenwich Gynecology and Obstetrics, P.C., 505 A.2d 436, 440 (Conn.App.

1986)."* Again, our Superior Court determined that error in judgment instructions (1)
wrongly suggest to the jury that a physician is not culpable for one type of negligence,
namely the negligent exercise of his or her judgment; (2) wrongly inject a subjective
element into the jury's deliberations, namely, an irrelevant focus on the physician's state

of mind at the time of treatment; and (3) may lead a jury to conclude that only judgments

' The South Dakota Supreme Court did note, however, that an error in judgment
instruction may have limited applicability where the underlying medical malpractice case
involves a “two schools of thought” situation. Papke, 738 N.W.2d at 527 n.15.

' The Superior Court also cited to those jurisdictions that it determined continued to
allow error in judgment instructions (Ward v. Glover, 206 S.W.3d 17, 41 (Tenn. 2006);
DiFranco v. Klein, 657 A.2d 145, 148-49 (R.1.1995); Fraijo v. Hartland Hosp., 160
Cal.Rptr. 246 (Cal.App. 1979)), and those jurisdictions that permit the use of error in
judgment instructions only in the limited circumstance where the facts of the case
present a “two schools of thought” scenario (Das v. Thani, 795 A.2d 876, 881-82 (N.J.
2002); Francoeur v. Piper, 776 A.2d 1270, 1275 (N.H. 2001); Borja v. Phoenix General
Hosp., Inc., 727 P.2d 355, 357-58 (Ariz. 1986); Kobos v. Everts, 768 P.2d 534, 537-38
(Wyo. 1989)). Pringle, 980 A.2d at 172 n.6.
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made in bad faith are culpable, even though a doctor's subjective intentions while
rendering treatment are irrelevant to the issues placed before a jury in a medical

malpractice case. Pringle, supra at 173-74.

Appellants offer no compelling argument that a trial court must utilize “error in
judgment” or similar language in order to convey to the jury principles pertaining to a
physician’s standard of care. As illustrated, trial courts are capable of clearly
articulating such relevant principles without employing phrases such as “error in
judgment.” Additionally, Appellants have not put forth any persuasive argument that
counters the concerns expressed by the Superior Court, the Committee on Proposed
Standard Civil Jury Instructions, and many foreign jurisdictions, that phrases such as
“error in judgment” have the strong potential to confuse, rather than to clarify for, the
jury the appropriate standard of care in medical malpractice cases. At most, Appellants
refer to older Superior Court cases that have approved such language or to articulations
by this Court regarding the principle that “a physician is not liable for an error of

judgment.” See Yohe, supra at 170.

However, the inclusion of a particular phrasing in a court opinion is not the same
as concluding that such language ought to be read verbatim to a lay jury. As
recognized by several courts, legal decisions are written primarily for those versed in
the law, and a passage in an opinion — even though a correct statement of the law —

may not be an appropriate way to explain the law to a jury. See Azzarello v. Black Bros.

Co., Inc., 391 A.2d 1020, 1026 (Pa. 1978) (observing that principles articulated in the

Restatement of Torts that have value in providing guidance to the bench and bar are not
necessarily appropriate for use in a jury charge: “Thus the mere fact that we have
approved Section 402A, and even if we agree that the phrase ‘unreasonably dangerous’

serves a useful purpose in predicting liability in this area, it does not follow that this
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language should be used in framing the issues for the jury's consideration.”); see also
Rogers, 772 P.2d at 931 (“An instruction that accurately quotes or faithfully paraphrases
an appellate decision is not necessarily beyond reproach. Indeed, ‘it is not advisable in
charging the jury to use the exact words of an appellate court opinion.”) (quoting Ireland
v. Mitchell, 359 P.2d 894 (Or. 1961)). Thus, we reject Appellant’s contention that our
discussion in Yohe, supra, or other cases, regarding certain principles relevant to
medical malpractice jurisprudence, compels us to uphold the error in judgment
instruction in the instant case.

Because Appellants have failed to advance a convincing argument against the
weight of opinion that error in judgment instructions pose palpable and substantial risks
of confusing juries with respect to the standard of care in medical malpractice cases,
and because Appellants have illustrated, rather than refuted, the lack of any necessity
to use error in judgment instructions, we see no reason to disturb the well-considered
holding of the Superior Court that error in judgment instructions should not be used in
jury charges in medical malpractice cases.”” Accordingly, we find no merit in
Appellant’s arguments that the Superior Court erred in this case by generally rejecting
error in judgment instructions in medical malpractice cases, and we hold that the

Superior Court correctly determined that such instructions should not be so utilized.

'® Because this case is not a “two schools of thought” case, we make no ruling as to
whether an error in judgment instruction is appropriate in such a case. See Jones v.
Chidester, 610 A.2d 964, 969 (Pa. 1992) (allowing “two schools of thought” instruction in
appropriate cases). However, the reasons set forth herein for our rejection of error in
judgment instructions in medical malpractice cases not involving an issue of the “two
schools of thought” doctrine may, as illustrated, appear to have applicability in “two
schools of thought” cases as well. That is, if a physician, in his or her “judgment,”
selects from among several possible treatments or diagnoses, all of which are within the
standard of care, then the physician has arguably not committed an “error,” even if it
turns out that the treatment or diagnosis the doctor chose was physiologically incorrect.
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Similarly, we see no merit in Appellants’ arguments that the error in judgment
instruction was appropriate in the instant case, even if it may not have been in Pringle.
Again, Appellants have failed to overcome the well-considered reasons of the Superior
Court for rejecting generally error in judgment instructions in medical malpractice cases.
Moreover, Appellants’ argument that the error in judgment instruction was appropriate in
the instant case is more closely linked to their next contention, which we now address.

E

Appellants next argue (Dr. Grumbine, most particularly) that the Superior Court
also erred in this case by ordering a new trial because an erroneous jury instruction
does not automatically mean that a new trial is warranted. Rather, Appellants contend,
correctly, that the reviewing court must view the charge in its entirety in order to
determine whether the erroneous instruction constituted a fundamental error in the
context of the whole. See Quinby, 907 A.2d at 1069-70. Appellees do not dispute the
foundational legal principle involved here; rather, they contend that the Superior Court
did view the erroneous instruction within the appropriate context when considering
whether a new trial was warranted.

Appellees are correct. Here, the Superior Court’s opinion indicates that it
devoted considerable attention to the trial court’s error in judgment instruction within the
context of the entire jury charge and Appellant’s related arguments to the jury, which the
trial judge actually referenced in his charge. Passarello, 29 A.3d at 1167-69. The
Superior Court’s legal conclusion that Appellees were prejudiced by the error in
judgment instruction is unmistakably derived from this comprehensive review. The

court reasoned:

Whereas the law allows only consideration of whether the
care a physician rendered fell below the standard of care
established by expert testimony, the [trial] court's instruction
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allowed the jury to weigh[] the subjective state of mind with
which Dr. Grumbine undertook her treatment of baby
Anthony Passarello. Dr. Grumbine's counsel, fully aware
that the error in judgment instruction would be given, primed
the jury to receive it by repeatedly emphasizing the role of
judgment in a physician's decision-making process. In
addition, and perhaps more consequentially, counsel
focused the jury's attention on Dr. Grumbine's subjective
state of mind, casting her conduct during the requisite period
as a matter of whether she had behaved conscientiously,
i.e., whether she did her best. In so doing, counsel used the
error in judgment rule not as a measure of whether Dr.
Grumbine deviated from the standard of care in any specific
act or omission, but as a measure of Dr. Grumbine's
character as a professional. The following excerpt, despite
— or perhaps because of — its length, is especially
illustrative:

When we talk about the facts, what | want to do
is give you some parameters of the choices
that you will be asked to make. You're gonna
be given a verdict slip and on that slip is a set
of three questions that you will be asked to
answer. The first question, do you find that the
Defendant Rowena Grumbine, M.D. was
negligent? Now what does that mean? Well
what the judge will tell you when you talk about
negligence[,] the issue is was she careless or
was she unskilled in the care that she rendered
or the decisions that she made? So you must
ask yourself does a careless doctor spend 15
to 20 minutes on the phone with concerned
parents on a Sunday? Does a careless doctor
make special arrangements on a Monday
morning before her office is even open, before
nurses are even in the office[,] to see a child
when a parent has concerns? Does a
concerned or careless doctor sit there for an
hour and actually watch the child eat? Does a
careless doctor then make an unsolicited
phone call to the house the next day just to see
how he's doing? Does that same careless
doctor then spend an hour on Wednesday
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during a well-baby visit when the child is well?
And does a careless doctor spend three — 30
to 40 minutes [sic] on the phone with parents
the day after immunizations are given and then
make another unsolicited phone call on
Saturday[,] her day off[,] in the middle of her
three day weekend off[,] to see how the child is
doing? These facts show she — one thing[,]
she's attentive and she was conscientious.
She ordered tests when she thought they were
indicated. She made referral to the pediatric
specialist when it was indicated.

Now every physician must use clinical
judgment. You don't practice medicine by
textbook. There's no guideline that you can go
to. You don't have something on your
blackberry well there's this symptom and this
symptom so we're gonna do this. They have to
make decisions. A physician cannot warrant
care and they cannot guarantee outcomes
because of the uniqueness of treating human
beings. To require otherwise, to require
physicians to be perfect[,] is an impossible
burden and we—the law recognizes that we
will not do that. When you look at Dr.
Grumbine's judgments[,] were they careless,
were they unskilled? When you come to the
key issue, the August 2 phone call[,] she had to
use her judgment[,] and if her judgment was
reasonable[,] then she was not careless and
she was not unskilled.

N.T., Attorney Bell's Closing Argument, 4/27/09, at 2—4.

What counsel's argument skillfully suggests is that
regardless of the objective standard of care, Dr. Grumbine,
in an exercise of continued self-sacrifice, acted with the best
of intentions and made judgments for which she could not be
faulted, in part because they were judgments and a
physician cannot warrant care. Id. Although we might
otherwise recognize such commentary as a manifestation of
the broad license counsel enjoys to argue the evidence, in
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this case, where that argument exploits an erroneous
instruction, we cannot minimize the underlying error.
Although, as we noted, the language the court used here is
not as extensive as that employed by the court in Pringle,
counsel's argument effectively magnified the error, rendering
the resulting verdict as likely the result of the incorrect
charge as any we can conceive.

Under these circumstances, we cannot deem the court's
error harmless. As we have noted, the award of a new trial
must be premised on a finding that error in the conduct of
the trial prejudiced the defendant by materially affecting the
outcome of the case. In this case, we find that benchmark
satisfied. Our holding in Pringle, which should have been
applied in this case, disavowed the very argument that
counsel made. Nevertheless, the trial court's charge
effectively insulated that argument, potentially confused the
jury, and placed the plaintiffs at a disadvantage unrelated to
the quality or quantity of the evidence they adduced. Under
these circumstances, we find the prejudice inherent in the
court's error to be clear.

Significant to our review is the fact that Appellants make no effort to address the
above analysis of the Superior Court. Rather, Dr. Grumbine argues that the error in
judgment charge should be viewed only in context with other select portions of the trial

judge’s jury instruction. See Dr.Grumbine’s Brief at 20-24.° Accordingly, we conclude

that Appellants have failed here to assert a meritorious argument.

vV

Finally, we granted review also to determine whether the Superior Court properly

applied its holding in Pringle to the case at bar, since Pringle was decided while the

post-verdict motions were pending in this case.

'® Blair Medical made a more cursory argument on this issue. See Blair Medical’s Brief
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The general rule in Pennsylvania is that appellate courts apply the law in effect at

the time of appellate review. Commonwealth v. Housman, 986 A.2d 822, 840 (Pa.

2009). “This means that we adhere to the principle that a party whose case is pending
on direct appeal is entitled to the benefit of changes in law which occur[] before the

judgment becomes final.” Blackwell v. State Ethics Comm’n, 589 A.2d 1094, 1099 (Pa.

1991) (citations and internal quotation marks omitted). However, this general rule is not
applied rotely. Id. Whether a judicial decision should apply retroactively is a matter of

judicial discretion to be decided on a case-by-case basis. Id.; Office of Disciplinary

Counsel v. Surrick, 749 A.2d 441, 444 (Pa. 2000). To determine whether a decision

should have retroactive effect, a court should first determine whether the decision

announced a new rule of law. Surrick, supra at 444. If the decision announced a new

rule, the court should then consider whether: (1) retroactive effect will further or hinder
the purpose of the new rule; (2) the parties will be unfairly prejudiced because they
relied on the old rule; and (3) giving the new rule retroactive effect will detrimentally

affect the administration of justice. Cleveland v. Johns—Manville Corp., 690 A.2d 1146,

1151 (Pa. 1997)."

Appellants argue that Pringle established a new rule of law because it explicitly
removed the discretion trial courts previously possessed to give an “error in judgment”
charge. They maintain that the “new” rule should not apply in this case because: (1) the
rule’s purpose — which they assert is to improve clarity in jury instructions — will not be
served by applying it here, because as a whole, the jury instructions in this case were
clear and correctly stated the law; (2) there has been substantial reliance on the “old”

rule because it was long-standing; and (3) retroactive application will require Appellants

' See also Surrick, supra at 444; Blackwell, supra at 1100 (citing Chevron Qil Co. v.
Huson, 404 U.S. 97 (1971)).
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and the trial court to have a new trial, and treats this case differently from other cases in
which the instruction was given and the verdict has not been reversed on appeal.
Although Pringle did announce a new rule of law, the Superior Court properly
applied its decision in Pringle here. A decision announces a new rule of law if it
overrules prior law, expresses a fundamental break from precedent that litigants may
have relied on, or decides an issue of first impression not clearly foreshadowed by

precedent. Fiore v. White, 757 A.2d 842, 847 (Pa. 2000). Pringle meets that definition

because it overruled prior decisions of the Superior Court permitting “error in judgment”

jury instructions. See, e.g., Schaaf v. Kaufman, 850 A.2d 655, 666 (Pa.Super. 2004).

The Superior Court nonetheless properly applied Pringle to this case because all
three factors weigh in favor of retroactive application. Applying the rule here will serve
the purpose of Pringle: ensuring that juries in medical malpractice cases properly apply

the objective standard of professional negligence. See Pringle, supra at 173-74. That

purpose will be furthered here by the award of a new trial at which the court does not
give such an instruction. Indeed, justice has been hampered here by the giving of the
instruction, which was potentially confusing and misleading, and seemed to contradict
other jury instructions that accurately explained the objective standard of care.

The second factor, reliance, also weighs in favor of retroactive application.
Appellants, and other defendants in their position, did not rely on the “error in judgment”
instruction as a substantive matter of law that alters or modifies the essential standard
of care. Rather, they sought to use the terminology “error in judgment” as an illustration
of the standard of care. However, even without the instruction, defendants in medical
malpractice cases, so long as the evidence permits, will be able to argue to the jury and

obtain the appropriate jury instructions regarding any matter that the error in judgment
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instruction was originally intended to illustrate; they will just no longer be able to request
for a point of charge the use of the phrase “error in judgment” or similar language.
Finally, because applying the rule in this case will have no deleterious effect on
the administration of justice, the third factor likewise poses no impediment to retroactive
application. Appellants’ observation that applying the rule here will require the parties
and the trial court to undergo a second trial will be true in any case where a court
overrules prior precedent. If we were to endorse Appellants’ approach, court decisions
could not even apply in the case in which they were announced if doing so would

require further proceedings, which is clearly not the case. See, e.qg., Christy v.

Cranberry Volunteer Ambulance Corps, Inc., 856 A.2d 43 (Pa. 2004); Commonwealth v.

Ardestani, 736 A.2d 552 (Pa. 1999). Appellants’ claim that retroactive application will

result in unequal treatment is similarly unsound. The rule will properly be applied to any

other case where an objection to the instruction has properly been preserved and in
which a final judgment has not been entered.
\Y

For the foregoing reasons, the order of the Superior Court is affirmed, and we

remand to the trial court for proceedings consistent with this opinion.
Mr. Justice Baer, Madame Justice Todd, and Mr. Justice Stevens join the opinion.

Mr. Chief Justice Castille files a dissenting opinion.
Mr. Justice Saylor files a concurring and dissenting opinion.

Mr. Justice Eakin files a dissenting opinion in which Mr. Chief Justice Castille joins.
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