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MAJORITY OPINION

At issue in the instant appeal is whether the Commonwealth Court erred in affirming

the decision of the Court of Common Pleas denying the City of Easton’s petition to vacate

an arbitration award which reinstated Joseph Daiello to his position of employment at the

City of Easton’s water treatment facility.  For the reasons that follow, we reverse.

On May 30, 1996, Joseph Daiello, a member of the American Federation of State,

County and Municipal Employees, AFL-CIO, Local 447 (the Union) was fired from his job

at the City of Easton’s (the City’s) water treatment facility for:  requesting and receiving pay

for hours not actually worked; falsifying records by recording data that implied that he had

treated the drinking water supply with purification chemicals on occasions when he had not;

and neglecting his duties by failing to treat the public water supply with the proper

chemicals.  Sideletter A to the collective bargaining agreement in force between the City

and the Union at the time of Daiello’s termination set forth the following disciplinary policy

and procedures, pursuant to which the City terminated Daiello’s employment:
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DISCIPLINARY POLICY

Employees shall not be disciplined or discharged without just
cause.  If an employee engages in willful misconduct or neglect
of duty that results in serious adverse consequences to the
Contractor or to the City, includ[ing] but not limited to costs of
operation, fines, penalties or violations of any safety, health or
permit policies, regulations or requirements, the employee may
be immediately dismissed by the Project Manager.

For offenses that do not rise to the level of willful misconduct
or do not result in adverse consequences set forth above,
disciplinary action shall be as follows:

First Offense: Verbal

Second Offense: Written Warning

Third Offense: Written notification of suspension
without pay for a two (2) day period

Fourth Offense: Written notification of suspension
without pay for a one (1) week
period

Following his termination, Daiello filed a written grievance requesting reinstatement.

A three-member board of arbitrators (the Board) held hearings on Daiello’s written

grievance on August 2 and August 19, 1996.  To support its claim that Daiello committed

willful misconduct by requesting and receiving pay for hours not worked in November of

1995, the City presented documentary evidence at the hearings consisting of its own daily

time records, several weekly time sheets that Daiello himself filled out and signed, and time

records from the Coley Security Agency, which employed Daiello on a part time basis in

1995.  The City’s daily time record for November 17, 1995 and Daiello’s corresponding

weekly time sheet indicated that Daiello worked a shift at the City’s water treatment facility

from 7:00 a.m. to 11:30 p.m. on that day.  In addition, the City presented documentary
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evidence at the hearing consisting of time records from the Coley Security Agency.  One

of those time records, which was ostensibly filled out by Daiello while he was patrolling

various businesses and buildings on behalf of the Coley Security Agency, indicated that he

was working for the Coley Security Agency from 9:00 p.m. on November 17, 1995 to 4:00

a.m. on November 18, 1995.  The City of Easton also presented documents and testimony

from City employees which established that Daiello repeatedly failed to add the proper

amount of chemicals to a chemical feed bin, failed to properly fill out chemical feed reports

and failed to obtain permission before leaving the water treatment facility while on duty.1

Following the conclusion of the hearings, a divided Board issued a decision

awarding Daiello reinstatement to his former position at the City’s water treatment facility

with back pay.2  Although the two-member majority of the Board found as a matter of fact

                                           
1  The City also presented documentary evidence which established that on October 20,
1995, Daiello worked for the City from 7:00 a.m. to 11:00 a.m., then took sick time for the
remaining portion of his shift, which was scheduled to end at 3:00 p.m.  Later that same
day, Daiello went to work for the Coley Security Agency, beginning his shift at 9:00 p.m.
and ending at 4:00 a.m. on October 21, 1995.  In addition, the City presented testimony
that sometime previous to March 8, 1996, Daiello injured his back on the job while
shoveling mud.  As a result, Daiello reported that he was unable to work on March 8, 1996,
and the City paid him for eight hours of sick time for that day.  Despite the fact that Daiello
reported that he was unable to work, and collected a full day’s sick-pay from the City on
March 8, 1996, he nevertheless went to work for the Coley Security Agency for a seven
hour shift that same evening.

2  Board member Alvin F. Fairchild, Jr., authored a dissenting opinion in which he stated
that:

[t]he testimony presented at the arbitration hearing by the City
certainly confirmed the City’s position that Mr. Daiello was
working for Coley Security Agency while he was being paid by
the City and was expected to be working at the Water Plant.
This “double dipping” certainly was willful misconduct which
could have placed the citizens of Easton in a serious situation.
The citizens must be assured that their drinking water is safe
and healthy to use.  Mr. Daiello’s blatant disregard for his

(continued…)
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that Daiello had stolen time from either the City or from the Coley Security Agency on

November 17, 1995, it nevertheless found that the City had failed to prove that Daiello’s

misconduct provided just cause for his immediate termination because the evidence

presented failed to establish whether Daiello had stolen time from the City of Easton or

from the Coley Security Agency.  The majority of the Board further concluded that although

Daiello had neglected his duties on several occasions by failing to fill a chemical feed bin

with the proper amount of chemicals, failing to properly complete chemical feed reports,

and leaving the plant without permission, his repeated neglect of his job duties did not

constitute just cause for his termination because the City of Easton was not adversely

affected by it.

The City of Easton filed a petition in the Court of Common Pleas of Northampton

County seeking to vacate the Board’s award on the basis that it was manifestly

unreasonable.  On February 27, 1998, the Court of Common Pleas entered an order

denying the petition.  The City of Easton then proceeded to appeal to the Commonwealth

Court, arguing that the Board misinterpreted the terms of the collective bargaining

agreement and that its determination that the City had failed to prove that Daiello had

committed “willful misconduct” warranting his immediate termination was not supported by

its finding of fact that Daiello had indeed stolen time from one of his two employers in 1995.

A divided Commonwealth Court subsequently issued a published decision affirming the

order of the Court of Common Pleas at City of Easton v. AFSCME, AFL-CIO, Local 447,

722 A.2d 1111 (Pa. Commw. 1998).  In short, the two-member majority of the

Commonwealth Court panel found that the Board’s decision reinstating Daiello was

reasonable and drew its essence from the terms of the collective bargaining agreement

                                           
(…continued)

duties could have jeopardized the City’s water supply and
placed our citizens at risk.
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because it rested on the Board’s unfettered interpretation of the term “willful misconduct.”

Id. at 1113.  Judge Leadbetter, however, authored a dissenting opinion in which she

reasoned that, under the facts of this case, the question of which employer Daiello was

stealing from when he filled out concurrent time sheets for both of his jobs (with the City of

Easton and with the Coley Security Agency) was immaterial to the question of whether he

committed “willful misconduct” while he was working for the City of Easton.  Id. at 1115

(Leadbetter, J., dissenting).  Judge Leadbetter added that “[a]verring entitlement to two

salaries for working in two places at the same time is dishonesty directed to both

employers, and I believe either or both can fire him for willful misconduct.”  Id.

Our standard of review in cases such as the instant one is the highly circumscribed

“essence test.”  See, e.g., State Sys. of Higher Educ. (Cheyney Univ.) v. State College

Univ. Prof’l Ass’n (PSEA-NEA), 743 A.2d 405, 413 (Pa. 1999).  Pursuant to the essence

test, our review of the Board’s decision ordering that Daiello be reinstated is limited to a

determination of whether the issue, as properly defined, is encompassed within the terms

of the collective bargaining agreement.  Id.  Assuming that it is, then the Board’s decision

on the issue must be upheld if it could be rationally derived from the collective bargaining

agreement.  Id.; see also Community College of Beaver County, Soc’y of the Faculty

(PSEA/NEA), 473 Pa. 576, 594, 375 A.2d 1267, 1275 (1977).  However, if the Board’s

decision could not be rationally derived from the collective bargaining agreement, then it

can be reversed.  See State Correctional Inst. at Graterford, Dep’t of Corrections v. State

Civil Serv. Comm’n, 718 A.2d 403, 409 (Pa. 1998) (citing Pennsylvania Liquor Control Bd.

v. Independent State Stores Union, 520 Pa. 266, 553 A.2d 948 (1989) and County of

Centre v. Musser, 519 Pa. 380, 548 A.2d 1194 (1988)).

Initially, we note that the issue of whether Daiello committed “willful misconduct”

providing just cause for his immediate termination by stealing time from one of his two

employers on November 17, 1995 is within the terms of the collective bargaining
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agreement, since the Disciplinary Policy contained within Sideletter A to the agreement

clearly encompasses the issue in question.  Therefore, the question before this Court

becomes whether the Board’s award reinstating Daiello can in any rational way be derived

from the disciplinary policy contained in Sideletter A to the collective bargaining agreement.

If it can, then our inquiry ceases and the Commonwealth Court must be affirmed.  If it

cannot, then an opposite result attains.

On appeal to this Court, the City of Easton first argues that the Board of Arbitrators’

determination that the City failed to prove that Daiello committed “willful misconduct” is not

rationally derived from the collective bargaining agreement because the Board improperly

assumed that the collective bargaining agreement between the City of Easton and the

Union permitted the immediate termination of an employee who committed “willful

misconduct” only if the employee’s misconduct adversely affected the City in a significant

way.  The City’s argument in this regard is based on the language contained in the

disciplinary policy section of the collective bargaining agreement, which provides that any

employee engaging in “willful misconduct or neglect of duty that results in significant

adverse consequences to . . . the City . . . may be immediately dismissed . . . .”  The City

contends that the Board misinterpreted this language to mean that an employee’s “willful

misconduct” would only constitute just cause for his immediate dismissal if the misconduct

adversely affected the City in a significant way.  This contention was properly put to rest

by the Commonwealth Court, which correctly determined that the Board of Arbitrators never

concluded that “willful misconduct” on Daiello’s part would constitute grounds for his

termination only if his misconduct adversely affected the City in a significant way.  City of

Easton, 722 A.2d at 1113.  Rather, the Board found that the City had failed to prove that

Daiello had committed “willful misconduct” providing just cause for his termination because

it failed to establish that it was the employer whom Daiello actually stole time from,

regardless of whether or not his theft of time had a significant adverse effect on the City.
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Next, the City argues that the Board’s determination that it had failed to prove that

Daiello committed “willful misconduct” is not rationally derived from the collective bargaining

agreement because it is not supported by the Board’s finding of fact that he stole time from

either the City or the Coley Security Agency while he was on the clock at the City’s water

treatment facility.  While the City’s argument in this regard is somewhat awkwardly phrased,

we nevertheless find it to have merit.

As noted above, the Board specifically commented in its findings of fact that:

“Clearly, there was a theft of time from one of the employers, however, the evidence

presented was not conclusive as to whom.  While the city alleged this theft occurred at the

expense of the city, Coley Security could just as easily have been the victim of this theft.”

Adopting the reasoning of Judge Leadbetter’s dissent, the City contends that the question

of which employer Daiello was stealing time from is immaterial to a determination of

whether he committed willful misconduct by claiming that he was working for both

employers at the same time.  In essence, the City argues that once it established that

Daiello committed a theft while he was supposed to be working at the City’s water

treatment facility, the Board should have found that he committed “willful misconduct”

justifying his termination.  In support of its argument, the City cites to several cases where

this Court overturned arbitrators’ awards of reinstatement based on the notion that

governmental entities/agencies do not have the freedom to bargain away those powers that

are essential to the proper discharge of their functions.  See, e.g., Pennsylvania Liquor

Control Bd., 520 Pa. 266, 553 A.2d 948; Musser, 579 Pa. 380, 548 A.2d 1194 (1988);

Philadelphia Housing Auth. v. Union of Security Officers #1, 500 Pa. 213, 455 A.2d 625

(1983).3

                                           
3  We note that the majority of the Commonwealth Court misinterpreted the holdings of our
decisions in these three cases, concluding that they were limited to only those situations
where an employee’s proven misconduct is criminal as to his employer.  City of Easton, 722
(continued…)
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The above cases cited by the City in support of its argument do indeed illustrate the

error of the essential holding of the majority of the Commonwealth Court, which was that

it lacked the authority to overturn the arbitration award because the Board’s interpretation

of the term “willful misconduct” in the disciplinary policy section of Sideletter A to the

collective bargaining agreement was beyond the purview of judicial review under the

essence test.  In rendering its decision on the merits of Daiello’s grievance, the Board did

not, as the majority of the Commonwealth Court improperly assumed, have absolutely

unfettered authority to interpret the term “willful misconduct” as it saw fit.  Rather, the

Board’s construction of the term “willful misconduct” should have, but did not, take into

account the fact that the City, by entering into the collective bargaining agreement at issue,

did not and could not relinquish those powers which were essential to its ability to properly

discharge its various functions, including the power to terminate those employees who steal

from the City itself, or steal from others while working for the City.  See, e.g., Pennsylvania

Liquor Control Bd., 520 Pa. at 277-78, 553 A.2d at 953-54 (recognizing the principle that

governmental agencies do not have the freedom to relinquish those powers that are

essential to the proper discharge of their functions, including, but not limited to, their power

to terminate proven thieves).  In light of the Board’s failure to take into account the fact that

the City did not and could not bargain away its right to terminate a proven thief such as

Daiello, and for the reasons that follow, it simply cannot be said that the Board’s decision

awarding Daiello reinstatement was rationally derived from the collective bargaining

agreement between the Union and the City.

As noted above, in order to conclude that Daiello’s theft of time while he was

supposed to be working for the City on November 17, 1995 did not constitute “willful

                                           
(…continued)
A.2d at 1114.  Nothing in the language of the cited cases, however, so limits their holdings
and we reject any judicial interpretation so limiting them.
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misconduct” under the terms of the collective bargaining agreement, the majority of the

Board must have found, by necessary implication, that the City had bargained away its right

to terminate an employee who had been proven to have committed a theft against either

the City itself or a third party while he was working for the City.4  However, governmental

entities do not have the freedom to relinquish their right to terminate an employee who is

proven to have stolen property from them.  See id; Musser, 579 Pa. at 395-96, 548 A.2d

at 1201-202; Philadelphia Housing Auth., 500 Pa. at 216, 455 A.2d at 627.  Along those

same lines, the City, as a governmental entity, did not and does not have the freedom to

relinquish its absolute right to terminate an employee such as Daiello who, at best, stole

from a third party while he was working in the employ of the City.5

                                           
4  Pursuant to the Board’s findings of fact, at worst Daiello left his job post at the City’s
water treatment facility without informing anyone that he was leaving, went to work for the
Coley Security Agency, then applied for and collected pay from the City for those hours
when he was supposed to be at the water treatment facility, but was actually working for
Coley.  At best, Daiello stole time from the Coley Security Agency by applying for and
collecting pay for hours when he was actually working at the City’s water treatment facility
on November 17, 1995.

5  In its brief to this Court, the Union argues that the decision of the Board satisfies the
essence test because the Board simply found that the City failed to prove that Daiello
committed the specific infraction of which he was accused -- stealing time from the City
while he was actually working for the Coley Security Agency.  We disagree with the Union’s
myopic view of the proceedings below.  Before the Board, the City was required to prove
that it had just cause under the terms of the collective bargaining agreement for terminating
Daiello.  During the course of the hearings before the Board, the City proved the crux of its
charge that Daiello committed willful misconduct justifying his termination by presenting
evidence which clearly established that he filled out time sheets and collected pay from
both the City and the Coley Security Agency for the same hours on the same day.  In so
doing, the City affirmatively established that Daiello either:  (1) applied for and eventually
collected pay from the City for hours when he was actually working for and being paid by
the Coley Security Agency; or (2) applied for and eventually collected pay from the Coley
Security Agency for hours when he was actually working for and being paid by the City.  In
either instance, Daiello committed a theft while he was supposed to be working at the City’s
water treatment facility.  Therefore, we find no merit to the Union’s argument that the City
(continued…)
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In addition, we wish to emphasize that the relevant portion of the collective

bargaining agreement at issue (i.e., the disciplinary policy section contained in Sideletter

A to the agreement) does not contain any language even remotely suggesting that an

employee’s willful misconduct on the job will only provide just cause for his immediate

termination if it can first be established that the City is the direct and intended victim of the

employee’s misconduct.  To the contrary, the relevant portion of the agreement provides

that willful misconduct on the part of an employee, standing alone, will provide just cause

for his termination.  It is also telling that there is no mention made by the majority of the

Board or either of the courts below of any other evidence indicating an intention on the part

of the City to relinquish its right to terminate employees who commit willful misconduct

while on the job, so long as the misconduct was, or could have been, specifically directed

against a third party.  As would be expected, the record before this Court does not include

any evidence whatsoever indicating such an intention on the part of the City.  Given these

facts, we do not hesitate to conclude that the arbitration award in the instant case is not

rationally derived from the collective bargaining agreement at issue.

In its brief to this Court, the City asks whether it must continue to risk the potential

of becoming a victim of an employee who it knows has perpetrated a fraud while he was

supposed to be working for the City.  For the reasons set forth above, we hold that it does

not and therefore reverse the order of the Commonwealth Court and vacate the Board’s

                                           
(…continued)
failed to establish that Daiello’s misconduct bore a close relation to his employment at the
water treatment facility.  To the contrary, as noted by Judge Leadbetter in her dissenting
opinion below, Daiello’s successful attempt to claim entitlement to two salaries for working
in two places at the same time constituted an act of dishonesty directed at both the City
and the Coley Security Agency, regardless of which employer he actually stole from.
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decision awarding Daiello reinstatement to his position at the City’s water treatment facility

with back pay.6

                                           
6  The dissent states that we are vacating the arbitration award reinstating Daiello based
on our own, unbargained-for interpretation of the collective bargaining agreement at issue,
rather than on a strict application of the essence test.  The dissent then goes on to assail
our reliance on Pennsylvania Liquor Control Bd., Musser, and Philadelphia Housing Auth.,
questioning their continuing precedential authority in light of the fact that they use the term
“manifestly unreasonable” to describe the arbitration awards at issue therein.  Finally, the
dissent attempts to distinguish those decisions, arguing that a theft committed by an
employee of a governmental agency while he was supposed to be working for the
governmental agency is somehow not inextricably linked to his on-the-job conduct and the
proper functioning of the governmental agency for which he works.  The dissent is incorrect
on all three counts.

First, our decision in the instant case is based on a straightforward application of the
essence test, not our own un-bargained for interpretation of the collective bargaining
agreement at issue.  Next, the dissent ignores the fact that the standard of review expressly
employed by this Court in Pennsylvania Liquor Control Bd. and Musser was, in fact, the
essence test.  See Pennsylvania Liquor Control Bd., 520 Pa. at 272-74, 553 A.2d at 951-
52; Musser, 519 Pa. at 390, 548 A.2d at 1198.  By holding as it did in those cases, the
Court concluded that the arbitration awards could not have been rationally derived from
their underlying collective bargaining agreements.  That the Court chose to use the term
“manifestly unreasonable” to describe the arbitration awards at issue in those cases in
addition to “not rationally derived from the collective bargaining agreement” does not
magically transform the standard of review applied by the Court into a “manifest
unreasonableness” standard.  Nevertheless, the dissent fails to explain how the standard
of review employed by this Court affects the continuing validity of the rule of law repeatedly
set forth by this Court that governmental entities do not have the freedom of private
enterprises to relinquish powers inherently essential to the proper discharge of their
functions.  Finally, we fail to see how any governmental agency could ensure the proper
discharge of its official functions if it lacked the power to discharge employees (like Daiello)
who were proven to have committed a theft either from the governmental agency itself or
from a third party while they were working for the governmental agency.

Mr. Justice Cappy files a dissenting opinion in which Messrs. Justice Zappala and
Saylor join.


