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IN THE SUPREME COURT OF PENNSYLVANIA 

MIDDLE DISTRICT 
 
 

BOLD CORP., AS TRUSTEE FOR 
MASSPA REALTY TRUST, t/d/b/a 
LANCASTER HOST RESORT AND 
CONFERENCE CENTER; INN 
MANAGEMENT SERVICES, INC., t/d/b/a 
EDEN RESORT INN AND 
CONFERENCE CENTER; FIRST DFI 
PARTNERSHIP, L.P., t/d/b/a THE 
RAMADA INN; CONTINENTAL INNS OF 
AMERICA, INC., t/d/b/a CONTINENTAL 
INN; HISTORIC REALTY, INC., t/d/b/a 
HISTORIC STRASBURG INN; FAMILY 
TIME OF HERSHEY FARM, INC., t/d/b/a 
HERSHEY FARM RESTAURANT & 
MOTOR INN; DOMMEL'S HOTEL 
MANAGEMENT, INC., t/d/b/a YOUR 
PLACE COUNTRY INN; KIM-MOTEL 
CORPORATION; t/d/b/a QUALITY INN & 
SUITES; HISTORIC REVERE TAVERN & 
MOTOR INN, INC., t/d/b/a BEST 
WESTERN REVERE; PENTIDATTILO 
CORPORATION, t/d/b/a ITALIAN VILLA 
MOTEL; and ARA MOTEL, 
 
   Appellees 
 
 
  v. 
 
 
COUNTY OF LANCASTER, CITY OF 
LANCASTER AND LANCASTER 
COUNTY CONVENTION CENTER 
AUTHORITY, 
 
   Appellants 
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No 49 MAP 2002 
 
Appeal from the Order of the 
Commonwealth Court entered January 23, 
2002, at No. 1227 C.D. 2001, vacating the 
Orders of the Lancaster County Common 
Pleas Court entered February 2, 2001 and 
April 23, 2001 at No. CI-00-02944. 
 
790 A.2d 1099 (Pa. Cmwlth. 2002) 
 
SUBMITTED:  May 28, 2002 

 



 
OPINION 

 
 
MR. CHIEF JUSTICE ZAPPALA     DECIDED:  July 16, 2002 

We granted allocatur in this matter to address the issue of whether the Third Class 

County Convention Center Authority Act (Act), 16 P.S. §2399.1 et seq., and more 

particularly, a hotel room tax imposed in Lancaster County pursuant to Section 2399.23 of 

the Act, is constitutional as applied to Appellants under both the United States and 

Pennsylvania Constitutions.   

On December 27, 1994, the original Third Class County Convention Center Authority 

Act (1994 Act), 16 P.S. §13010, et seq., was promulgated for the purposes of promoting 

the development of convention centers to stimulate business, industry, commerce and 

tourism.  Significant to the instant controversy, the 1994 Act precluded the building of a 

convention center where one already existed in the subject county.  On November 3, 1999, 

a new Third Class County Convention Center Authority Act (1999 Act) was promulgated, 

effectively repealing the 1994 Act, for the stated purpose of consolidating and clarifying 

existing law.  The 1999 Act expressly states that it does not apply to a county which has an 

existing convention center owned or operated by an existing authority or the 

Commonwealth which covers an area of more than forty thousand square feet.  16 P.S. 

§2399.2(c)(1).  This amendment, referred to as the "Armstrong Amendment," made clear 

that the Act did not prohibit the building of a public convention center in a county where a 

private convention center already existed.   

Prior to this amendment, the City of Lancaster (City) and County of Lancaster 

(County) jointly acted to create the Lancaster County Convention Center Authority 

(Authority).  Additionally, the County enacted Ordinance No. 45 imposing a hotel room 

rental tax of 3.9% and Ordinance No. 46 imposing a hotel excise tax of 1.1%, both of which 

went into effect on January 1, 2000.  Ordinance No. 45 provides that 80% of the revenues 
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from the hotel room rental tax are to be used by the Authority to fund development, 

construction and operation of a convention center in downtown Lancaster and the 

remaining 20% is to be used by the Pennsylvania Dutch Convention and Visitors Bureau 

(Visitors Bureau) to promote Lancaster County tourism.1   

The Authority hired PricewaterhouseCoopers to perform an independent analysis of 

the proposed convention center.  Specifically, PricewaterhouseCoopers was asked to 

determine whether there was market demand for a convention center in downtown 

Lancaster, quantify any such demand and analyze the financial and economic impacts of 

the recommended facility.  After completing its analysis, PricewaterhouseCoopers 

recommended to the Authority the construction of a convention center with 100,000 to 

114,000 square feet of public space, including 70,000 to 84,000 square feet of rentable 

space.   

The proposed project also includes the development of a 294 room first class hotel 

that will adjoin the convention center.  At the time of trial, the evidence indicated that the 

convention center was to be financially independent from the proposed hotel, which was to 

be privately owned and financed.  However, construction of both facilities is interdependent; 

the convention center will be built only if the adjacent hotel is built and the hotel will be built 

only if the convention center is built.   

On March 24, 2000, Appellees, a group of eleven hoteliers from Lancaster County, 

filed a Complaint in Equity and Action for Declaratory Judgment against Appellants claiming 

                                            
1  Ordinance No. 46, which was passed pursuant to Section 1770.2 of the County 
Code, provides that 100% of the revenues from the hotel excise tax shall be distributed to 
the county tourism promotion agency and used for county-wide promotion of tourism.  Prior 
to trial, the trial court dismissed any purported constitutional challenge to Ordinance No. 46, 
finding that Appellees had blurred the distinction between the two taxes and had not 
alleged any specific factual or legal basis for challenging the hotel excise tax.   
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that the hotel room rental tax violates their due process and equal protection rights.2  A 

non-jury trial commenced on December 4, 2000, and concluded on December 11, 2000.  

On February 2, 2001, the trial court entered a decree nisi, concluding that the tax does not 

violate Appellees' due process or equal protection rights.  On April 23, 2001, the trial court 

denied post-trial motions and entered the decree nisi as a final decree.   

In rejecting Appellees' constitutional challenge, the trial court concluded that the 

hotels had failed to prove that the burdens imposed by the tax disproportionately 

outweighed the benefits that the tax would generate.  The trial court explicitly found the 

evidence presented by Appellants to be more credible and a more accurate predictor of the 

future effects of the tax and the convention center project. 

In its detailed findings of fact, which are supported by the record, the trial court found 

that occupancy rates in Lancaster County have decreased by 2.7% since January 1, 2000, 

the date the tax went into effect, but that room demand since January 1, 2000, had 

increased by approximately 1.5%.  However, the court also found that the supply of hotel 

rooms in the County grew by 4.1% since 1999, and that occupancy rates had been on the 

decline since 1998.  Additionally, the court found that the Lancaster County hotel market 

sold more rooms than ever through October 2000, at higher rates than ever, resulting in 

greater room revenues than in any prior year during the same time of year.  A further 

finding was made that the County's average room rate, Rev Par (an industry standard 

statistic reflecting certain elements of profitability by combining occupancy and revenue), 

                                            
2  The Complaint also asserted a claim that the Armstrong Amendment constitutes 
impermissible special legislation passed solely for the benefit of Lancaster County, a claim 
that these legislative actions of the County constituted an abuse of discretion, and a federal 
civil rights action pursuant to 42 U.S.C. §1983, alleging that the proposed convention 
center would diminish the value of and the revenues derived from its own center.  Those 
claims were, however, dismissed after consideration of Appellants' preliminary objections 
and the case proceeded to trial on the due process and equal protection claims only. 
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room demand, and overall room revenue were at a five-year high as of October 2000, as 

compared to the same period of months, January through October, from 1994 through 

2000.  Significantly, however, the trial court found that most of the hotels acknowledged 

that they had no evidence of losing any business directly as a result of the tax.  Instead, 

they noted several other factors, such as increased competition in the market, massive 

road reconstruction, increased gasoline prices, and the failure of local attractions to change 

their programs from previous years, as having contributed to the loss in business.  Findings 

of Fact, Nos. 37-48.   

The trial court further found that Lancaster County currently has no state-of-the-art 

convention and meeting facilities and that the County has lost and will continue to lose 

business to competing destinations as a result.  The court found that events held at the 

proposed convention center could reasonably be expected to generate 20,000 to 30,000 

hotel room nights annually.  Approximately 45% of those rooms are expected to be booked 

by the proposed new hotel, leaving 11,000 to 16,000 room nights per year to spill over to 

existing convention-quality hotels.  Indeed, the court found that most of the hotels 

acknowledged that the proposed convention center and spillover from the adjoining hotel 

would result in additional room nights for the hotel market.  Findings of Fact, Nos. 64, 67, 

71, 73.  The court further found that the construction project itself will provide a one-time 

spending directly to the Lancaster County hotels of between $162,000 to $183,000 and that 

convention center operations will provide additional spending on those same hotels of 

$2,000,000 to $3,000,000 annually.  The convention center was found likely to provide a 

revitalization to the economy and infrastructure of downtown Lancaster, making Lancaster 

County a more vibrant tourist destination and creating additional overnight tourist stays.  

Additionally, the trial court found that while construction of a new hotel would increase 

competition in an already competitive hotel market in Lancaster County, it could also 

[J-110-2002] - 5 



generate new business for the County by drawing a class of clientele who might otherwise 

choose to stay elsewhere.  Findings of Fact, Nos. 73-78.      

The trial court also found that the expenditure of the additional revenues already had 

and will continue to result in substantial benefits for Lancaster County hotels.  Most of the 

Appellee hotels and many of the hotels in the County are members of the Bureau and the 

Appellees generally acknowledged at trial that they receive a direct benefit from their 

membership in the Bureau.  According to the trial court's findings, the portions of the 

revenues generated by the tax that is to go directly to the Bureau will more than double its 

marketing budget.  As a result of the additional revenue already generated, the Bureau has 

been able to hire additional staff members and more aggressively market the County's 

tourism business.  Further, the trial court found that the expenditure of these additional 

revenues, together with the new marketing strategies the tax allows for, will generate a 1% 

to 12% increase in annual demand for overnight stays in the County hotels, resulting in an 

increase of 16,000 to 187,000 room nights annually.  Findings of Fact, Nos. 50-62. 

On appeal to the Commonwealth Court, Appellees argued that the trial court had not 

conducted a proper benefit and burden analysis, particularly with respect to its conclusions 

that the increased competition that the new hotel may impose on the entire hotel market of 

the County was of no significance, and the trial court had failed to consider the tax as a 

burden per se on the hotels.  The Commonwealth Court agreed.  More specifically, the 

court faulted the trial court for concluding that any potential increased competition resulting 

from the proposed new hotel was irrelevant and for not rendering any findings respecting 

when the proposed convention center would generate any revenue to those subject to the 

tax.  Upon concluding that such findings were necessary to effectuate a proper benefit and 

burden analysis, the Commonwealth Court remanded the matter to the trial court with 

direction to make the necessary findings and to perform a proper benefit and burden 

analysis.  Given its holding, the court declined to address the remaining issues raised by 
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Appellees.  Appellants then filed a Petition for Allowance of Appeal with our Court and also 

a Petition for Exercise of Plenary Jurisdiction alleging that they are operating under a 

construction deadline and that an expedited resolution of this matter is necessary so that 

the issuing of bonds may proceed.  On April 23, 2002, this Court entered an order granting 

allowance of appeal and directing that the matter be submitted on briefs and an expedited 

briefing schedule established.  We entered a second order that same date dismissing the 

Petition for Exercise of Plenary Jurisdiction as moot.  

Appellants here argue that the trial court conducted a proper benefit and burden 

analysis by weighing the overall burdens and benefits caused by the tax and concluding 

that they were not palpably disproportionate.  They argue that the Commonwealth Court's 

decision to the contrary is erroneous, particularly with respect to the court's conclusion that 

it is a "given" that the room tax is a burden on the hotels and its finding of fault with the trial 

court's failure to consider potential lost profits caused by the tax and the potential effect that 

increased competition from the new hotel may have on existing hotels.  Appellants maintain 

that in so concluding, the Commonwealth Court exceeded its scope of review by not 

deferring to the trial court's amply supported findings that Appellees had not met their 

burden of establishing either lost profits or any other burden sufficient to render the tax 

constitutionally infirm.  We agree that the Commonwealth Court erred in remanding the 

matter for further findings of fact.  

The legal principles governing our analysis of the claims asserted in this matter are 

well established.  First, it is presumed that tax enactments are constitutionally valid and the 

burden of proving otherwise rests upon the party or parties challenging the tax.  Leventhal 

v. City of Philadelphia, 542 A.2d 1328 (Pa. 1988).  While the Legislature, in the exercise of 

its taxing power, is subject to the requirements of the equal protection and uniformity 

clauses, it nevertheless is afforded wide discretion in matters of taxation.  Aldine 
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Apartments v. Commonwealth, 426 A.2d 1118 (Pa. 1981).  As this Court stated in 

Leventhal: 
 
Both the federal equal protection clause, as applied to taxing statutes, and 
the state constitutional requirement of uniformity of taxation "upon the same 
class of subjects" (Pa. Const. Art. VIII, §1) mandate that classification in a 
taxing scheme have a rational basis.  In either case, a classification for tax 
purposes is valid when it "is based upon some legitimate distinction between 
the classes that provides a non-arbitrary and 'reasonable and just' basis for 
the different treatment."  Where there exists no legitimate distinction between 
the classes, and thus, the tax scheme imposes substantially unequal tax 
burdens upon persons otherwise similarly situated, the tax is unconstitutional.  
The controlling standard for determining whether a tax is violative of the Due 
Process Clause of the Fourteenth Amendment "… is whether the taxing 
power exerted by the state bears a fiscal relation to protection, opportunities 
and benefits given by the state.  The simple question is whether the state has 
given anything for which it can ask a return."  Where the benefit received and 
the burden imposed is palpably disproportionate, a tax is not only a taking 
without due process under the Fourteenth Amendment to the United States 
Constitution, but also an arbitrary form of classification in violation of equal 
protection and state uniformity standards.    

 

Leventhal, 542 A.2d at 1331-1332 (citations omitted); See also, Torbik v. Luzerne County, 

696 A.2d 1141 (Pa. 1997).  

Upon review of the instant matter, we conclude that the trial court properly applied 

the above-recited principles in its analysis of the evidence presented and that the 

Commonwealth Court's conclusion to the contrary is premised upon a misreading of the 

trial court's findings and adjudication. 

First, the Commonwealth Court's holding that the trial court did not conduct a proper 

benefit and burden analysis when it failed to consider the increased competition from the 

new hotel after having acknowledged the necessity of considering the hotel's potential 

impact on the existing hotels, is not only belied by the record, but also fails to consider the 

entire reasoning of the trial court on this issue.   
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In its Adjudication, the trial court explained its rejection of this proof, stating the 

following: 

 
While the Court feels that the convention center and adjoining hotel are 
linked for the purpose of the benefit/burden analysis, to the extent that the 
hotel absorbs or takes away any benefit that might be created by the 
proposed center, that is but capitalism at work…. 
 
The Court sympathizes with the plaintiffs to the extent that the market 
continually requires outselling your competition.  However, this is the nature 
of capitalism and has nothing to do with the imposition of the tax itself.  Thus, 
the extent to which a new hotel will create additional competition for the 
plaintiffs is irrelevant…. 

 

Adjudication at 30-31.  Seizing on the language of the trial court that such competition was 

nothing more than "capitalism at work," the Commonwealth Court held that because the 

competition from a privately funded hotel would not exist without the convention center, the 

increased competition that will arise from construction of this hotel is certainly a burden on 

the other hotels in the County.  Based on that holding, the court directed that findings be 

made on remand as to how much money the existing hotels will lose annually to the new 

hotel.   

Not only does this holding ignore the fact that it is Appellees' burden to establish 

such facts in the first instance, it also ignores the trial court's further explanation of this 

issue set forth in its Opinion accompanying its Final Decree.  There, the trial court stated:  

 
 The plaintiffs complain that the Court dismissed the general effect of 
the hotel portion of the project as merely capitalism at work.  This, however, 
is not the Court's position, which was better articulated during the oral 
argument on this issue.  The Court is satisfied that the connection between 
the convention center and the adjoining hotel is so quid pro quo that each 
must be considered in the benefit/burden analysis.  However, the hotel is 
only relevant to the extent that it takes away any benefit from the plaintiffs 
that would be derived from the convention center.  In other words, the 
convention center will not be built without the hotel, and vice-versa.  If the 
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hotel were to take any and all benefit from the convention center leaving 
nothing for the other Lancaster County hoteliers, that would appear to be a 
funding of competition in that a benefit would be created for one, through a 
tax on all.  See generally, Allegheny County v. Monzo, 509 Pa. 26, 500 A.2d 
1096 (1985).  To the extent that there are room nights put back into the 
market above and beyond this absorption of the convention center business, 
that is merely capitalism at work.  Even though the hotel will not come without 
the convention center, the hotel is not to be funded with public monies.  Thus, 
the plaintiffs are not funding the hotel that will adjoin the proposed convention 
center.  The added competition to the market as a whole is not a concern of 
the Court, and neither is it relevant to this issue, as the addition of rooms to 
the market is no different than if any private hotel were to be built in 
downtown Lancaster.  The only relevant burden this hotel will have is the 
extent to which it takes away the benefits of the convention center from the 
other Lancaster County hotels. 

Tr. Ct. op. at 11(emphasis in the original).  Thus, contrary to what the Commonwealth Court 

implies, the trial court did, indeed, consider the impact of the new hotel, at least with 

respect to the extent that the new hotel would absorb a portion of the new hotel business 

that would be generated by the convention center.  As noted above, the court found that 

45% of additional room nights that would be generated from the construction of the 

convention center would be absorbed by the new hotel.  However, the trial court also found 

that the convention center events would benefit not only the proposed new hotel, but also a 

majority of the hotels in the County.  Thus, the facts presented here are distinguishable 

from those presented in Allegheny County v. Monzo, 500 A.2d 1096 (Pa. 1985), where we 

found a similar hotel tax unconstitutional.   

In Monzo, the owner of a hotel located in Monroeville, a municipality of Allegheny 

County, challenged the constitutionality of a similar hotel room tax enacted for purpose of 

funding a convention center in downtown Pittsburgh.  The facts there, however, established 

that the imposition of the tax actually caused hotels in Allegheny County that were located 

outside the downtown Pittsburgh area to lose patrons and to finance their competitors in 

Pittsburgh.  In affirming the trial court's determination that the Allegheny County tax was 

unconstitutional, we noted that "[a]n examination of the incidence of this tax and its effects 
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establishes that a substantial portion (perhaps a majority) of the class taxed are afforded no 

benefits whatsoever, while being significantly burdened."  Monzo, 500 A.2d at 1104.  In the 

instant matter, however, the trial court's findings, which are supported by the evidence, 

indicate that a majority of the hotels in the County will, indeed, benefit from the convention 

center, and thus, benefit from the tax and that room demand for those hotels will not be lost 

as a result.   

Finally, as noted above, it is the burden of Appellees, as the parties challenging the 

constitutionality of the tax, to establish that the tax is unconstitutional.  However, they 

presented no evidence respecting how much money they would lose to the adjoining hotel 

each year, which is the precise finding that the Commonwealth Court directed to be made.  

Indeed, the only evidence presented on the issue of increased competition came from Mr. 

Chiccarine who essentially testified that the existing hotel market in Lancaster County was 

already highly competitive and that adding yet another hotel to the market would only make 

it more competitive.  Thus, even assuming the issue of increased competition was relevant, 

to permit a remand would, in effect, provide Appellees a second chance to prove their case.  

Similarly, the Commonwealth Court's further conclusion, that the trial court erred in 

not finding the tax to be a burden per se is not supported in law, but rather simply 

represents that court's view that certain additional evidence should have been presented.  

Moreover, a portion of the Commonwealth Court's reasoning directly contradicts credibility 

determinations made by the trial court and supported by the evidence.   

In order to properly address this issue, a review of the Commonwealth Court's 

reasoning on this issue is necessary.  In support of its conclusion that the burden imposed 

by the imposition of 3.9% room tax is a "given," the Commonwealth Court recited testimony 

of Appellees which indicated that because of the tax, some of the existing hotels were 

unable to raise their room rates and some of them opted to absorb completely the cost of 

the tax to retain business paid for prior to the imposition of the tax.  Based upon that 
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conclusion, that the burden from the tax is a "given," the Commonwealth Court concluded 

that it was therefore error on the part of the trial court not to consider any potential lost 

profits caused by the tax.  The court ultimately concluded its analysis by holding that it is 

thus necessary to remand for findings respecting when and to what extent the convention 

center operations will generate revenue to the existing hotels that are collecting the tax.  

Not only is this reasoning disjointed, it also is without support in the record and has no 

basis in the law.    

First, the trial court did not find that the tax was not a burden; rather it determined, 

based on the evidence presented, that Appellees had failed to present sufficient evidence 

to demonstrate that the benefits and burdens were disproportionate.  Such an analysis is in 

complete conformity with this Court's prior decisions in Torbik, supra and Leventhal, supra. 

Second, to get to the conclusion that the tax is a burden per se, the Commonwealth 

Court relied upon evidence presented by Appellees that the trial court had specifically 

found either not credible or not persuasive.  Specifically, the court noted that there was 

testimony that the hotels were unable to raise rates due to the imposition of the tax and that 

some hotels even chose to lower their rates to better compete, thus it was error for the 

court not to consider lost profits.  Contrary to the Commonwealth Court's conclusion, the 

trial court did not neglect to consider the issue of lost profits.  Rather, the trial court found 

that Appellees had failed to present sufficient evidence to establish any lost profits resulting 

from the imposition of the tax.  See Findings of Fact, Nos. 36-39, 42-45.  In response to 

Appellees' claim, the trial court, in its opinion, explained those findings and the court's 

conclusion respecting the issue of lost profits as follows: 
 
First, the Court is satisfied that the proof of lost profits caused by the 
supposed inability to raise rates was too nebulous for consideration.  The 
only evidence which was available on the issue was [Appellees'] own self-
serving testimony that they were unable to raise rates.  This evidence also 
flew in the face of the Smith Travel Reports, which indicated that through 
October of 2000, Lancaster County hotels were charging the highest rates 
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ever over the same period.  Regardless, there was no solid proof that more 
could have been charged by [Appellees] or that they indeed intended to 
charge more than the current rates, which were the highest average rates 
ever.  Second, the Court did not dismiss this evidence based on the fact that 
lost profits are not fundamental property rights.  Rather, the Court noted this 
as going to the weight of such evidence.  In other words, not only was it 
nebulous, but as a general proposition, it was not a constitutionally protected 
loss.  The Court found that both facts seriously undercut the weight of such 
evidence. 

Tr. Ct. op. at 9-10.  Clearly, the trial court made a credibility determination as to this issue 

which the Commonwealth Court simply ignored.  As we stated in Torbik: 
 
It is within the province of the trial judge, sitting without a jury, to judge the 
credibility of the witnesses and to weigh their testimony.  On appeal, it is not 
the duty of the appellate court to find the facts, but to determine whether 
there is evidence in the record to justify the trial court's findings of fact.  This 
Court is bound by the trial judge's findings unless those findings are not 
based on competent evidence.  
 

Torbik, 696 A.2d at 1145-46 (citations omitted).  Since, as mentioned above, the record 

supports the trial court's findings, we are bound by those findings.   

Given the previous discussion, the Commonwealth Court's ultimate conclusion, that 

the matter needs to be remanded for further findings respecting when and how much 

revenue the hotels can expect to receive revenue once the project is completed, is not only 

without support in the record, but also without support in the law.  Our prior case law does 

not set forth a checklist of criteria that must be considered in each instance.  Rather, as 

noted above, the trial court is put to the task of weighing the evidence presented to 

determine whether the benefits and burdens imposed by the tax are disproportionate.  

Torbik, supra; Leventhal, supra.  We have never held that precise calculations and 

projections are necessary, nor have we held that the timing of the benefits to be reaped by 

the imposition of the tax is of critical import.  Nor have we quantified and/or qualified the 

evidence necessary to render a proper benefit and burdens analysis.  Instead, we have 
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simply reviewed the findings rendered by the fact finder regarding the harms occasioned by 

the tax and the benefits to be reaped thereby and determined if those findings are 

supported by the evidence.  Since Appellees did not produce evidence in the first instance 

as to what projected revenues would be once the convention center operations were 

underway and when the hotels could expect to receive such revenues, to allow the 

Commonwealth Court's resolution here to stand would effectively give Appellees further 

opportunity to establish their claim.   

Accordingly, for the reasons expressed above, the Order of the Commonwealth 

Court is vacated.  Further, the matter is remanded to the Commonwealth Court for an 

expedited disposition of the remaining issues that were not addressed by the court in the 

first instance.  
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