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IN THE SUPREME COURT OF PENNSYLVANIA

WESTERN DISTRICT

CASTILLE, C.J., SAYLOR, EAKIN, BAER, TODD, McCAFFERY, GREENSPAN, JJ.

KISKI AREA SCHOOL DISTRICT, A 
MUNICIPAL AUTHORITY

v.

MID-STATE SURETY CORPORATION, A 
MICHIGAN CORPORATION, AND 
LANMARK, INC., A PENNSYLVANIA 
CORPORATION

APPEAL OF:  MID-STATE SURETY 
CORPORATION, A MICHIGAN 
CORPORATION
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No. 27 WAP 2008

Appeal from the Order of the Superior 
Court entered April 18, 2007 at No. 428 
WDA 2006 reversing the Order of the 
Court of Common Pleas of Westmoreland 
County, entered January 25, 2006 at No. 
6225 of 1999 and remanding the case.

ARGUED:  September 9, 2008

OPINION

MADAME JUSTICE GREENSPAN DECIDED:  DECEMBER 17, 2008

We consider whether a broad release of a contractor that is silent as to any release 

of the contractor’s surety nonetheless discharges the surety.  Appellant, Mid-State Surety 

Corporation (“Mid-State”), appeals from the Superior Court’s decision which reversed the 

trial court and held that the Kiski Area School District (the “School District”) could pursue a 

performance bond claim against Mid-State, notwithstanding the School District’s release of, 

and final payment to, bonded contractor Lanmark, Inc. (“Lanmark”).  We reverse the 

Superior Court and reinstate the trial court’s order entering summary judgment in favor of 

Mid-State. We hold that Mid-State’s obligations vis-à-vis the School District were 

discharged by the School District’s broad release of Lanmark.  
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FACTS

On February 27, 1997, the School District and Lanmark entered into an agreement 

(the “Contract”), pursuant to which Lanmark agreed to provide services as part of the 

construction and renovation of the Allegheny-Hyde Park Elementary School in Allegheny 

Township, Westmoreland County, Pennsylvania (the “Project”).  Among other provisions, 

Article 8.4 of the Supplementary Conditions to the Contract contained a provision that 

obligated Lanmark to pay the School District liquidated damages for delay in completing the 

Contract work.  

Mid-State provided a performance bond for the Project that named Lanmark as the 

principal and the School District as the obligee (the “Bond”).  Pursuant to Article 6 of the 

Bond, in the event of default by Lanmark, in exchange for payment of any remaining 

Contract balance, Mid-State agreed to assume responsibility to complete Lanmark’s work.  

As the Project neared completion, the School District became dissatisfied with the 

quality and timeliness of Lanmark’s work.  The School District declared Lanmark to be in 

default, withheld final payment from Lanmark, and demanded that Mid-State assume 

responsibility for the remaining work. The School District failed to remit the remaining 

Contract balance to Mid-State.  

Lanmark initiated a civil action against the School District seeking payment of the 

Contract balance (the “Lanmark Matter”).  The School District counterclaimed against 

Lanmark and joined Mid-State in the Lanmark Matter.  The School District also filed a 

separate civil action against Lanmark and Mid-State (the “School District Matter”).  The 

School District Matter was stayed pending the resolution of the Lanmark Matter.  

On July 12, 2001, following settlement negotiations, the School District and Lanmark 

reached a settlement that was placed on the record before the Honorable  Gary P. Caruso.  

The parties acknowledge that neither the School District nor Lanmark mentioned Mid-State 

during the negotiations.  The terms of the settlement, as recorded that day, were as follows:  
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The Kiski Area School District shall pay to Lanmark, Incorporated, a sum of 
$430,000.  The parties further agree that they will enter into a release that will 
contain the following language:  That the release shall be for any and all 
claims that Lanmark and/or the Kiski Area School District has, have had, or 
may in the future have against each other, known or unknown, arising out of 
or relating to the construction contract dated February 27th, 1997, regarding 
the Allegheny/Hyde Elementary School or the construction project 
concerning the Allegheny/Hyde elementary school; excepting therefrom any 
third party tort action.  

Following the hearing, counsel for the parties attempted to negotiate the language of 

a release.  Lanmark and Mid-State requested that the release contain a proviso that the 

School District had released its claims against Mid-State.  The School District repeatedly 

and emphatically refused to include this language.  The School District argued that it had 

reserved its rights as against Mid-State.  Because the parties were unable to reach an 

agreement on additional language, the School District and Lanmark executed a release 

that was limited to the verbatim terms of the July 12, 2001 proceeding (the “Release”).  

The Release is silent as to the School District’s purported reservation of rights against Mid-

State.  

On September 23, 2005, Mid-State filed a motion for summary judgment in the 

School District matter, arguing that the Release discharged Mid-State and moreover that 

the School District’s final payment to Lanmark barred any claim on the Bond.  Mid-State’s 

motion was granted on January 25, 2008.  The trial court, citing Metropolitan Nat'l Bank v. 

Merchants' & Mfrs' Nat'l Bank, 25 A. 764 (Pa. 1893), reasoned that the broad, open-ended 

release of Lanmark discharged Mid-State.  

The School District appealed the trial court’s order to the Superior Court, which 

reversed.  The Superior Court reasoned that there was a genuine issue of material fact 

relating to whether the School District reserved its rights against Mid-State.  Although the 

Release contained no express reservation, the Superior Court adopted Section 39(b) of the 

Restatement of Suretyship and Guarantee (the “Restatement”) and held that a reservation 
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might be inferred from extrinsic circumstances, including the School District’s repeated 

declaration that it would not release Mid-State.  Mid-State filed a petition for allowance of 

appeal which was granted by this Court.1  

DISCUSSION

The School District argues that it released Lanmark from future performance but did 

not release Mid-State from the obligation to pay for Lanmark’s allegedly defective and 

delayed work.  Therefore, because the School District believes that the Release did not 

fully resolve all issues relating to Lanmark’s default, the School District argues that it can 

maintain a claim against Mid-State.  

Regarding the interpretation of the Release, the School District argues that this 

Court should adopt the totality of the circumstances approach set forth in Section 39(b)(ii) 

of the Restatement.  In support thereof, the School District cites Reliance Ins. Co. v. Penn 

Paving, Inc., 734 A.2d 833 (Pa. 1999).  In Reliance, this Court held that it would be 

appropriate to examine extrinsic evidence in order to discern the true meaning of a term in 

a bonding agreement that permitted subsequent increases in the bonded amount.  Id. at 

  
1 This Court certified four issues for appeal:  (1) can the Owner of a construction project 
(the School District) maintain an action against its General Contractor’s Performance 
Surety (Mid-State) where the Owner has fully released the General Contractor (Lanmark) 
from any and all obligations or claims in connection with the underlying project without any 
reservation of rights against the Surety or the consent of the Surety to the release; (2) can 
the Owner of a construction project effectively reserve its right to maintain an action against 
its General Contractor’s Performance Surety after settling with and fully releasing the 
General Contractor from any and all obligations or claims in connection with the underlying 
project; (3) can the Owner of a construction project maintain an action against its General 
Contractor’s Performance Surety where the owner has failed to preserve and tender to the 
Surety any remaining contract funds, but rather paid such funds directly to its General 
Contractor in contravention of the Surety’s specific direction and the express terms of the 
Bond upon which the Owner’s claim against the Surety is based; and (4) are the obligations 
of a General Contractor’s performance Surety discharged where the owner has released 
the General Contractor from obligations other than the payment of money.  These four 
interrelated issues highlight individual facets of the larger question discussed and decided 
herein.  
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840.  The School District argues that, pursuant to the general rule in Reliance, the 

language of the Release must be evaluated in light of the School District’s repeated 

refusals to release its claims against Mid-State.  The School District urges the Court to look 

beyond the Release’s terms to examine the circumstances underlying the Release.  

In contrast, Mid-State argues that it was discharged from all obligations once the 

School District and Lanmark reached the settlement of all claims relating to Lanmark’s 

Project work.  According to Mid-State, because Mid-State stands in Lanmark’s shoes, Mid-

State had no remaining liability once the School District settled with Lanmark.  Mid-State 

further argues that the School District breached the Bond’s terms by making payment to 

Lanmark.2  

Mid-State argues that the School District’s failure to reserve expressly its rights in 

the Release is fatal to the School District’s claim and that a reservation of rights must be 

expressly stated in a release.  In support thereof, Mid-State cites Keystone Bank v. Flooring 

Specialists, Inc., 518 A.2d 1179 (Pa. 1986).  In Keystone Bank, this Court held that an 

obligee releases a surety unless the obligee expressly reserves its rights against the 

surety.  Id. at 1185.  Relying on Keystone Bank, Mid-State argues that the Release 

discharged Mid-State, because there is no express reservation of rights contained in the 

language of the Release.  Mid-State also finds support for its argument in Section 39(c)(iii) 

of the Restatement, which provides that a release of performance by the principal releases 

the surety.  

This appeal raises fundamental questions relating to the nature of the surety 

relationship.  The parties admit that the Release does not refer to Mid-State, and that prior 

to the execution thereof, the School District clearly communicated that it did not intend to 
  

2 Mid-State argues that the School District both breached the Bond’s terms and materially 
altered Mid-State’s risk by withholding the Contract balance from Mid-State.  For the 
purposes of this decision, we need not address this issue at length because we find in Mid-
State’s favor on other grounds.  
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release Mid-State.  This Court must therefore decide whether the Release, despite the 

School District’s extrinsic protestations, nonetheless discharged Mid-State as a matter of 

law.  

Where there is a surety relationship, an obligee like the School District is entitled to 

performance of a contractual duty by the principal or alternatively, if the principal defaults, 

by the principal’s surety.  Reliance, 734 A.2d at 838 (citing Gen. Equip. Mfrs. v. Westfield 

Ins. Co., 635 A.2d 173, 180 (Pa. Super. 1993), appeal denied, 644 A.2d 1200 (Pa. 1994)).  

The surety, therefore, stands in the shoes of the principal and must complete any obligation 

due the obligee at the time of default.  See McCarthy v. Burgess & Town Council of 

Bridgeport, 149 A. 484, 486 (Pa. 1930) (affirming the judgment of the trial court ordering 

that an owner remit the contract balance to the defaulting contractor’s surety); Wells v. 

Phila., 112 A. 867, 869 (Pa. 1921) (affirming the judgment of the trial court holding that the 

surety stepped into the shoes of the defaulting contractor and succeeded to all the rights of 

the contractor).  The obligee is entitled to only one aggregate performance.  Restatement 

(Third) of Suretyship & Guaranty, § 19 cmt. (a) (1996).  Therefore, if, as a matter of fact, the 

principal has fully performed, the obligee cannot look to the surety.  

If performance is only partial, the obligee may nonetheless choose to release the 

principal from any remaining performance.  In Keystone Bank, this Court reiterated the well-

established rule that the release of a principal releases the surety, to the same extent, 

unless either the surety consents to its own ongoing liability or the obligee expressly 

reserves its rights against the surety.  518 A.2d at 1185.  This Court has long held that such 

a reservation must be incorporated in the language of the release itself.  Hagey v. Hill, 75 

Pa. 108, 112 (1874) (“unless the creditor reserves his remedies, he discharges the surety 

by compounding with the principal, and the reservation must be upon the face of the 

instrument by which the parties make the compromise; for evidence cannot be admitted to 

vary or explain the effect of the instrument”).  Notwithstanding this fact, the Restatement 
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suggests that a reservation may be inferred from “the language or circumstances of the 

release.”  Restatement (Third) of Suretyship & Guaranty, § 39(b)(ii) (1996).  However, and 

importantly for this case involving a performance bond, the Restatement also notes that 

where a surety is not otherwise released, a surety is discharged where the principal is 

released from a duty other than the payment of money.  Restatement (Third) of Suretyship 

& Guaranty, § 39(c)(iii) (1996).  

As is set forth in the Bond, and as is typical in the construction industry, a defaulting 

contractor’s surety is entitled to any remaining contract balance at the time the surety 

assumes performance of the contractor’s work.  See Jacobs v. Northeastern Corp., 206 

A.2d 49, 54 (Pa. 1965) (holding that since a surety stands in the shoes of the contractor, 

the surety is entitled to the funds that would have been paid to the contractor’s labor and 

materialmen); U.S. Fidelity & Guaranty Co. v. United Penn Bank, 524 A.2d 958, 964 (Pa. 

Super. 1987) (noting that where a surety assumed performance on behalf of a defaulting 

contractor, the surety was entitled to recover any unpaid contract balance).  If the owner 

disperses these remaining funds and thereby impairs the surety’s ability to complete the 

work, the surety may have a defense to assuming responsibility.  Keystone Bank, 518 A.2d 

at 1186 (noting that the surety is discharged if a creditor surrenders the collateral that acted 

as security for the principal's debt).  

In this case, the School District contracted with Lanmark to complete the Contract 

work, and in the event of default by Lanmark, Mid-State was obligated to complete 

Lanmark’s performance.  Mid-State, therefore, had an obligation to stand in Lanmark’s 

shoes in the event of default.  The School District was entitled only to a single performance, 

completed by either Lanmark or Mid-State.  

Here, the School District entered into a settlement agreement with Lanmark, 

pursuant to which it paid Lanmark on the Contract and agreed that Lanmark would have no 

continuing obligations under the Contract or relating to the Project.  Following execution of 
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the Release, the School District could not seek from Lanmark damages for any defective 

work or delay.  

Because Mid-State as surety had no greater obligation than Lanmark, the School 

District’s broad release necessarily discharged Mid-State to the same extent as Lanmark 

was discharged.  The School District cannot now seek liquidated damages against Mid-

State, because those damages are part and parcel of the Contract obligations which the 

School District agreed to settle.  Any finding to the contrary would violate the fundamental 

nature of the surety relationship.  Moreover, the School District fundamentally changed the 

parties’ relationship when it simultaneously paid the Contract balance to Lanmark while 

demanding completion from Mid-State.  Because Mid-State stands in Lanmark’s shoes, the 

School District could not utilize the Contract balance as a settlement payment for Lanmark 

while still expecting Mid-State to assume responsibility for Lanmark’s work.  

We endorse the bright-line rule set forth in Hagey and Keystone Bank and hold that 

any reservation of rights against a surety on a performance bond must be expressly stated 

in the language of the release of the contractor.  Such a rule provides predictability and 

reduces the need to litigate the multifaceted circumstances underlying a document that is 

clear on its face.  The Release contains no mention of any reservation of rights against 

Mid-State.  Both parties concede that Mid-State did not consent to ongoing liability.  The 

School District, therefore, did not effectively reserve its right to seek damages from Mid-

State.  

The School District has not annunciated a sufficiently compelling basis to adopt a 

totality of the circumstances analysis in determining whether a surety is discharged by a 

release.  This Court’s holding in Reliance does not authorize a departure from the bright-

line rule set forth in Keystone and Hagley, as the facts of Reliance are inapposite.  The 

bond in Reliance contained an ambiguous term relating to waiver of notice.  Unlike the 

bond in Reliance, which contained an ambiguous term that would be illuminated by 
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extrinsic evidence of the parties’ intent, the Release here was clear.  The parties concede 

that the Release does not address Mid-State.  Therefore, Reliance is not instructive.  

Contrary to the School District’s argument, the Restatement also provides it no relief.  

Section 39 of the Restatement codifies the general rule that the release of a contractor 

discharges the surety.  In Section 39(b), the Restatement describes two methods by which 

an owner might preserve rights against the surety:  consent or a reservation of rights.  

Although Section 39(b)(ii) suggests that the reservation might be inferred from the 

circumstances, that section also reiterates the general rule that a surety is discharged by a 

release of the contractor.  Most importantly, notwithstanding the two methods described in 

Section 39(b), the Restatement states that there can be no reservation in certain 

circumstances.  These circumstances are described in Section 39(c).  In Section 39(c)(iii), 

the Restatement states that there can be no reservation where the owner releases the 

contractor from performance.  In such a circumstance, regardless of any attempt to reserve 

rights, the surety is discharged.  Section 39(c)(iii) applies squarely to the facts of this case.  

Accordingly, although Section 39(b)(ii) of the Restatement indicates that a 

reservation may be inferred from extrinsic evidence, that exception simply does not apply in 

this case.  As Mid-State points out, Section 39(c)(iii) of the Restatement indicates that a 

surety is discharged when the principal is released from a duty other than the payment of 

money.  Here, the School District released Lanmark from any performance relating to the 

project, and in so doing, released Mid-State pursuant to Section 39(c)(iii) of the 

Restatement.  Given the language of the Restatement and the comments thereto that 

structure Section 39 as a series of interrelated clauses, it is untenable to read its sections 

as functioning independently.  The Superior Court therefore erred in adopting Section 

39(b)(ii) while ignoring Section 39(c)(iii).  

Moreover, the Bond clearly entitled Mid-State to any remaining contract balance at 

the time the School District declared Lanmark to be in default.  Notwithstanding direction to 
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provide the remaining Contract balance to Mid-State, the School District retained these 

funds and ultimately paid them to Lanmark as part of the settlement between the School 

District and Lanmark.  Although the School District argues that the remaining funds did not 

constitute a “final payment,” the semantics are irrelevant.  The School District’s action 

impaired Mid-State’s ability to complete the Project work.  The School District cannot have 

it both ways:  either it retained the Contract funds and negotiated a full settlement with 

Lanmark that absolved Mid-State’s responsibility; or else the School District had to remit 

the funds and allow Mid-State to complete the Project and separately resolve any 

entitlement to payment by Lanmark.  The School District is not now entitled to relief from 

Mid-State when the School District opted to retain the Contract balance and negotiate a 

settlement with Lanmark.  

CONCLUSION

Accordingly, we hold that the School District’s complete release of any future 

performance by Lanmark fully discharged Mid-State from any obligation under the Bond.  

We therefore reverse the Superior Court and reinstate the order of the Court of Common 

Pleas of Westmoreland County entering summary judgment in favor of Mid-State.  

Mr. Justice McCaffery did not participate in the consideration or decision of this case.

Mr. Chief Justice Castille and Messrs. Justice Saylor, Eakin and Baer join the 

opinion. 

Madame Justice Todd files a concurring opinion.


