
 

[J-192-2002] 
IN THE SUPREME COURT OF PENNSYLVANIA 

MIDDLE DISTRICT 
 
 

COMMONWEALTH OF PENNSYLVANIA,
 
   Appellant 
 
 
  v. 
 
 
 
 
HARRY S. FAUST, JR., 
 
   Appellee 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
 
 

No. 71 MAP 2002 
 
Appeal from the Order of Superior Court 
entered 7-18-2001 at No. 2859 EDA 2000 
affirming the order of Bucks County Court 
of Common Pleas, Criminal Division, 
entered 9-11-2000 at No. 2695-2000 
 
 
 
 
ARGUED:  December 4, 2002 

DISSENTING STATEMENT 
 
 
MR. JUSTICE EAKIN              Filed: September 24, 2003 

 I respectfully dissent from the majority's order dismissing this case as improvidently 

granted.  Because the decision below perpetrates the notion that Commonwealth v. 

Whitmyer, 668 A.2d 1113 (Pa. 1995), permits a traffic stop only upon proof of the ability to 

convict, rather than probable cause, I would reverse the order of the Superior Court.   

In Whitmyer, an officer pulled over a motorist for driving at an unsafe speed, 75 

Pa.C.S. § 3361, and erratic driving, id., § 6308(b), after witnessing a sudden lane change 

and clocking his car going about 15 miles per hour above the speed limit for .2 miles.  This 

Court held the stop was made without probable cause because the lane change was 

nothing more than what a confused motorist might have performed, and the officer should 

have, once he began clocking the defendant, continued for the additional .1 mile necessary 

to cite him for speeding.  See id., § 3368(a).  This Court reasoned that traveling about 15 



miles per hour over the speed limit on a congested midday highway for less than .3 miles 

did not provide probable cause to stop for driving at an unsafe speed, although driving at 

an unsafe speed has no distance element.  See id., § 3361. 

The officer in this case pursued the defendant for at least half a mile, but without a 

speedometer clock.  It was after midnight, and the officer estimated defendant was 

traveling more than 30 miles per hour over the posted speed limit;  the officer was so 

concerned about the reckless speed, he did not bother to begin clocking, and radioed 

ahead to another officer, asking him “to look out for [the defendant] in case he wasn’t able 

to catch up.”  N.T., 9/11/00, at 22.  When stopped, the defendant failed two sobriety tests 

and was charged with driving at an unsafe speed and driving under the influence of alcohol.  

Although the defendant’s obviously dangerous speed provided the officer with the requisite 

probable cause to effectuate a stop based upon a violation of § 3361, both charges where 

dismissed following the defendant's successful pretrial motion to suppress. 

The suppression court's reasoning, later adopted by the Superior Court, was 

premised upon a prevalent misinterpretation of Whitmyer.  Whitmyer does not hold an 

officer needs enough evidence to convict a defendant before effectuating a stop; all that is 

needed is probable cause.  A valid clock is needed to convict of speeding, but it is not 

necessary for probable cause.  Can it be that drivers may race down a roadway at 30 miles 

per hour over the speed limit with impunity, as long as the police can’t catch up and make 

the requisite .3-mile clock needed to sustain a conviction for speeding?  This defendant 

was speeding, without question.  Had the officer been able to use radar, he would have 

known a specific speed and could stop the defendant; the fact he could not put a specific 

number on the speed does absolutely nothing to affect the obvious and unquestioned 

conclusion that this car was traveling well in excess of the posted limit.  A fair estimate of 

30 miles over the limit is enough to justify the stop, regardless of the ability to convict. 
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As such, I believe this Court should reverse, and clarify these basic principles so 

frequently misapplied by reason of Whitmyer. 

Former Chief Justice Zappala did not participate in the consideration or decision of 

this case. 

Mr. Justice Castille joins. 


