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The question before the court is whether trial counsel was ineffective for failing to
preserve for appellate review an objection to the admissibility of testimony by the
Commonwealth’s expert witness, which improperly bolstered the credibility of the victim.
For the following reasons we find that counsel was ineffective, and that accordingly, the
decision of the Superior Court must be reversed and the matter remanded for a new trial.

The instant case arose following the allegations of ten year old Jimmy Rosser that
he had been sexually molested by appellant on numerous occasions in 1988 and 1989.
According to Jimmy, the acts of sexual abuse took place at the Harley Hotel in Montgomery
County, Pennsylvania. (Notes of Testimony “N.T.” p. 21). At the time these acts allegedly

occurred, appellant owned the hotel and Jimmy resided there with his mother and younger



brother. (N.T. pp. 19-20). Some time in 1989 Jimmy was moved to a foster home. While
in the foster home, Jimmy watched a film on “good touch bad touch”. (N.T. p. 27). After the
film, several of the other foster children admitted being victimized by “bad touch”. Jimmy
told his foster parents that he had also been sexually abused. (N.T. p. 27). Jimmy'’s foster
parents notified Montgomery County Children and Youth Services (CYS) of the alleged
abuse. (N.T. p. 136). At the request of CYS, Maddi-Jane Sobel, a clinical social worker,
interviewed Jimmy. (N.T. p. 103). In the initial interview on August 1, 1989, Ms. Sobel
concluded that Jimmy had not been abused. (N.T. p.104). Ms. Sobel interviewed Jimmy
again on November 28, 1989 after which she concluded that Jimmy had been sexually
abused. (N.T. p. 105). Jimmy was then interviewed by Detective Hart of the Montgomery
County Detective Bureau in connection with a criminal investigation regarding the
allegations of sexual abuse. (N.T. p. 148). Ms. Sobel interviewed Jimmy a third time on
December 19, 1989 and additional details of Jimmy’s sexual victimization were revealed.
(N.T. p. 114).

As a result of Jimmy’s revelations regarding the activities of appellant at the Harley
Hotel, appellant was brought to trial, before a jury, on charges of involuntary deviate sexual
intercourse, statutory rape and corruption of a minor.* During the course of appellant’s trial
Ms. Sobel was permitted to testify, over the objection of defense counsel, to the general
characteristics of child sexual abuse victims as those traits relate to a failure to promptly
report abuse, and after the abuse is reported, to reveal the details of the abuse in stages.
(N.T. p. 106). The jury returned its verdict of guilty on all counts on September 12, 1990.
Trial counsel prepared post-trial motions, which were filed on January 24, 1991. The post-
trial motions did not preserve the objection, referenced above, to the expert testimony of

Ms. Sobel. Post-trial motions were denied on February 11, 1991.

! See, 18 Pa.C.S. §§ 3123, 3122 and 6301, respectively.
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On March 19, 1991 new counsel entered his appearance on behalf of appellant. On
April 5, 1991 appellant was sentenced on all counts to a total of eleven (11) to twenty-four
(24) years of incarceration. A timely notice of appeal was filed from the judgment of
sentence. On August 24, 1992 the Superior Court dismissed the appeal for failure of
counsel to file a brief. Present counsel entered his appearance on December 4, 1996.
Appellant then filed a petition under the Post Conviction Relief Act, 42 Pa.C.S. § 9541 et
seq., seeking reinstatement of the right to a direct appeal, nunc pro tunc, and raising issues

regarding the ineffectiveness of trial counsel. Commonwealth v. Lantzy, A.2d (Pa.

1999). (PCRA is proper procedure for obtaining reinstatement of direct right of appeal nunc
pro tunc).

After a hearing on the post-conviction petition, the trial court found appellate counsel
ineffective for failing to submit a brief to the Superior Court, and accordingly, granted
appellant the right to proceed with his direct appeal, nunc pro tunc. By obtaining nunc pro
tunc relief, appellant stands as if the appeal were timely brought following the judgment of
sentence. Thus, appellant correctly raises the ineffectiveness of trial counsel, without the
necessity of layering the claim referencing the conduct of prior appellate counsel whose
representation had been found ineffective. It is as if the actions taken by first appellate

counsel had not occurred. See Commonwealth v. Kenney, A.2d __ ((3-201-97)

decided 5/28/99). In its opinion reinstating appellants right to a direct appeal, the trial court
declined to address the merits of the claims raised regarding trial counsel’s ineffectiveness.
The Superior Court reviewed the ineffectiveness claims as to trial counsel and denied relief,
affirming the judgment of sentence. This court then granted a Petition for Allowance of
Appeal, limited to appellant’s allegation of ineffectiveness regarding the omission of a
meritorious issue by trial counsel in post-trial motions.

The burden of establishing a claim of counsel’s ineffectiveness is on the appellant,

as counsel is presumed effective. Commonwealth v. McNeil, 487 A.2d 802 (Pa. 1985). In
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reviewing an ineffectiveness claim, the threshold inquiry is whether the
issue/argument/tactic which counsel has foregone and which forms the basis for the

assertion of ineffectiveness is of arguable merit. Commonwealth v. Durst, 559 A.2d 504

(Pa. 1989). Should this threshold be met, we must then apply the “reasonable basis” test
to determine if the course chosen by counsel was designed to effectuate his client’s

interest. Commonwealth ex rel. Washington v. Maroney, 235 A.2d 349 (Pa. 1967),overruled

on other grounds, Commonwealth v. Pierce, 527 A.2d 973 (Pa. 1987). Application of the

“reasonable basis” test pertains to appellate advocacy as well as trial strategy.

Commonwealth v. Townsell, 379 A.2d 98 (Pa. 1977). If we determine there was no

reasonable basis for counsel's chosen course then appellant must demonstrate that

counsel’s ineffectiveness worked to his prejudice. Commonwealth v. Pierce, 527 A.2d 973

(Pa. 1987). Prejudice is established when an appellant demonstrates that counsel’s
chosen course of action had an adverse effect on the outcome of the proceedings.

Commonwealth v. Davis, 541 A.2d 315 (Pa. 1988).

Appellant’'s claim of ineffectiveness requires that we first contemplate the
admissibility of the expert witness’s testimony which appellant asserts improperly bolstered
the credibility of the victim. To properly analyze this claim we must consider the context
within which the testimony occurred. Prior to the expert’s testimony, Jimmy testified that
during the year he resided at the Harley Hotel, appellant had anal and oral sex with him on
at least ten occasions. (N.T. p. 21). On cross-examination, Jimmy admitted that he
originally told Detective Hart that appellant had sex with him every day during the year
Jimmy lived at the hotel. Jimmy admitted that the actual number of sexual encounters was
10, not 300. (N.T. p. 38). Jimmy testified that his first sexual encounter was with his mother
and father at age three. (N.T. p. 24-25). Jimmy told of other sexual encounters that also
occurred when he was three, with former neighbors in a trailer park. (N.T. p. 24). Jimmy

testified that he had frequent sexual encounters while residing at the Harley Hotel with men
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other than appellant. According to Jimmy, he would sit with his mother at the bar and drink
three or four beers, until his mother told him to go to his room. (N.T. p. 43). Once in his
room men would knock on the door, saying that his mom had sent them. Jimmy, and
sometimes his younger brother, would disrobe, and the men would have sex with them.
(N.T. 44-45). Jimmy admitted that although he had revealed this information to his foster
parents, when Ms. Sobel first interviewed him he did not tell her that he had ever been the
victim of sexual abuse. (N.T. p. 26).

Given the nature of the criminal charges at issue trial counsel pursued a defense
strategy designed to attack Jimmy'’s credibility. Trial counsel was quite candid with the trial
court in detailing his intention to discredit Jimmy by underlining the incredible nature of
Jimmy’s testimony and Jimmy's delay in reporting the abuse. Trial counsel intended to
cross-examine Ms. Sobel on her complete reversal of opinion regarding whether or not
Jimmy had been abused between her first and second interviews with Jimmy. The thrust
of the defense strategy was to demonstrate that this child fooled an expert and therefore,
he could easily fool the jury. (N.T. pp. 176-178).

Against this background the jury heard the following exchange when the
Commonwealth presented Maddi-Jane Sobel, a clinical social worker, as an expert witness

on child abuse:

Q. [by the prosecutor]: All right. Now could you tell the ladies and gentlemen of the
jury why James Rosser didn’t disclose to you, right away, the sexual abuse?

MR. BATEMAN [trial counsel] : Objection.
THE COURT: That'’s sustained.

Q.: Ms. Sobel, in cases of child sexual abuse, do children normally disclose, right
away, incidents of child sexual abuse?

A.: No.

MR. BATEMAN: Objection. Move to strike.
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THE COURT: Overruled.

BY THE COURT:

Q. : This particular area in which the questions are directed to, is this something
that's within the common parameters of the average person, or are you testifying,
now, based on your expertise in child abuse areas?

A.: In terms of my expertise, is the basis for which | have testified.
THE COURT: All right. I will allow you to ask the question generally.

BY MR. MULLANEY [the prosecutor]
Q.: Generally speaking.

A. Children rarely disclose complete details at once. Depending upon the child’s
background, and the extent to which the abuse has occurred, depends upon the
degree of disclosure that’'s gotten immediately. Most of the time, children who have
been sexually abused, have been sexually abused over a long period, and they are
then -- what's called conditioned to accept the sexual abuse, and to also feel, on
some level, that they participated in it, and it's referred to as a conditioning continuum.
Given the conditioning continuum, and a chaotic background, in which the child has
experienced loss of parents, frequent moves, any presence of alcohol or drug
addiction, any times of unemployment or poverty, given those factors, the child is
extremely unlikely to disclose, immediately, until a child is placed in an environment
in which his or her nurturing and dependency needs are met, and in which the child
is no longer in fear of any levels of repercussions from disclosure.

Most often, the disclosure occurs in steps, with the child disclosing things that
permit the child to experience vulnerability. A child will not do that unless or until the
child feels completely secure.

(N.T. pp.105-107).

Appellant argues that the sole purpose of this testimony was to enhance the
credibility of Jimmy. According to appellant, Ms. Sobel’s testimony explained to the jury
that the delay in coming forth and the reluctance in revealing the abuse in his first interview,
are factors consistent with child abuse; therefore by displaying these qualities, Jimmy is
telling the truth about the abuse. Appellant concludes that by permitting this testimony to
come in, the trial court invited the jury to abdicate its responsibility to determine Jimmy’s

credibility on the ultimate issue in the case. We agree.
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This court has consistently maintained that expert testimony as to the veracity of a

particular class of people, of which the victim is a member, is inadmissible. Commonwealth

v. Dunkle, 602 A.2d 830 (Pa. 1992) (expert testimony that the victim displayed behavior
patterns consistent with those typically displayed by sexually abused children inadmissible);

Commonwealth v. Gallagher, 547 A.2d 355 (Pa. 1988) (expert testimony that rape victim

suffered from rape trauma syndrome and thus it was of no moment that she could not
identify attacker two weeks after assault, yet was positive of his identity at trial

inadmissible); Commonwealth v. Rounds, 542 A.2d 997 (Pa. 1988) (expert testimony that

expert believed the victim was not lying when she told expert of sexual abuse

inadmissible); Commonwealth v. Davis, 541 A.2d 315 (Pa. 1988) (expert testimony by child

psychologist that children do not fabricate sexual experiences in child sex assault trial

inadmissible); Commonwealth v. Seese, 517 A.2d 920 (Pa. 1986) (expert testimony of

pediatrician that eight year olds do not lie about sexual abuse in a case where victim was
an eight year old boy inadmissible).

Expert testimony is generally admissible in any case, where such testimony goes
to a subject requiring special knowledge, skill or intelligence beyond that possessed by the

ordinary juror. Seese, 517 A.2d at 921. A determination of whether or not a witness is

telling the truth is a subject well within the ordinary knowledge and experience of the
average juror. Id. at 922. In rejecting the need for expert testimony on the question of a
witness’ veracity, this court warned of the consequences, which would follow, should such

expert testimony be permitted:

For example, if testimony as to the veracity of various classes of
people on particular subjects were to be permitted as evidence, one could
imagine “experts” testifying as to the veracity of the elderly, of various ethnic
groups, of members of different religious faiths, of persons employed in
various trades and professions, etc. Such testimony, admitted as evidence,
would encourage jurors to shift their focus from determining the credibility of
the particular witness who testified at trial, allowing them instead to defer to
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the so-called “expert” assessment of the truthfulness of the class of people
of which the particular witness is a member.

Seese, Id. Not only is testimony by an expert as to the credibility of any given
victim/witness inadmissible for the reasons set forth in Seese, but the specific type of expert
testimony at issue, describing general characteristics of child victims of sexual abuse, was
rejected in Dunkle under the umbrella of “child sexual abuse syndrome” as failing to meet

the standard for the reliability of expert testimony established in Frye v. United States, 54

App. D.C. 46, 293 F. 1013 (D.C. 1923).2

Thus, given the consistent rulings of this court striking expert testimony of the type
admitted in the instant case we find arguable merit to appellant’s underlying claim. Durst.
Next, we must consider whether trial counsel had a reasonable basis designed to
effectuate appellant’s interests in failing to preserve the objection to Ms. Sobel’s testimony
in post-trial motions. Townsell. At the post-conviction hearing on this matter, trial counsel
did recall his intent to show the jury the inconsistencies between Ms. Sobel’s first and
second reports, and he did recall a concern with her being called as an expert withess
rather than as a fact witness. (N.T. 5/17/97 p. 102). Trial counsel recalled the objection
to the general testimony of Ms. Sobel as an expert, however, no explanation was offered
for failing to raise this issue in post-trial motions.

The Superior Court found that counsel had a reasonable basis for failing to raise the
issue of Ms. Sobel’s testimony in post-trial motions. The Superior Court concluded that the
claim would not have provided relief to appellant given the cautionary instructions the trial
court gave the jury regarding the expert testimony of Ms. Sobel. (N.T. 101-102). Thus, it

concluded that counsel had no reason to pursue a fruitless exercise. We do not agree. To

2 Although this court’s opinion in Dunkle had not been published at the time of appellant’s
trial, the Superior Court opinion, which was affirmed on this point, was published at the time
of appellant’s trial. See, Commonwealth v. Dunkle, 561 A.2d 5 (Pa. Super. 1989).
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the contrary, we find that the cautionary instructions referred to by the Superior Court could
not cure the impact of Ms. Sobel's expert opinion. The instructions referred to were given
before the objectionable testimony was uttered, and the instructions merely iterated the
general rule on expert opinion testimony. These instructions in no sense cautioned the jury
to disregard the inadmissible testimony of Ms Sobel as to the general characteristics of

sexually abused children. See Commonwealth v. Maloney, 365 A.2d 1237 (Pa. 1976).

Therefore, we do not find the Superior Court’s analysis as to a reasonable basis for trial
counsel’s omission persuasive.

The Commonwealth asserts that trial counsel had a reasonable basis for failing to
pursue this issue in post-trial motions for two reasons. First, the Commonwealth avers that
the testimony was properly admitted given the state of the law at the time of appellant’s
trial; and second, that the trial strategy was to attack Jimmy’s credibility via the inconsistent
findings in Ms. Sobel's first and second reports regarding whether or not abuse had
occurred. The Commonwealth attempts to support its first assertion by pointing to the fact
that this court’s decision in Dunkle had not been issued at the time of appellant’s trial. As
stated previously in this opinion, the testimony at issue was inadmissible under a long line
of cases preceding Dunkle, and the Superior Court opinion in Dunkle, which was affirmed
by this court in pertinent part, was available at the time of appellant’s trial. This assertion
is without merit.

Regarding the issue of trial strategy, the Commonwealth asserts that trial counsel
knew that he would be opening the door to this type of testimony when he cross-examined
Ms. Sobel on the first report where she indicated no abuse had occurred. Thus, the
Commonwealth argues, it was properly permitted to bring out on re-direct that Ms. Sobel
changed her opinion after the second and third interviews with Jimmy. The initial error in
the Commonwealth’s argument here is that the testimony at issue was not brought out on

re-direct as a response to the defense strategy. The prosecution on direct examination
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elicited the testimony regarding the general characteristics of sexually abused children,
after an objection by trial counsel was overruled. (N.T. 105). Moving beyond the
Commonwealth’s misstatement as to when this testimony came in, we acknowledge that
the Commonwealth is correct in its analysis of counsel’s trial strategy. There is no doubt
that an attack on Jimmy'’s credibility was trial counsel’s strategy, and we agree that the
strategy was reasonably intended to effectuate appellant’s interests. Further, we
acknowledge that counsel pursued this strategy knowing full well that by attacking the
findings Ms. Sobel made in her initial report, the Commonwealth would rehabilitate her by
reference to the second and third reports. In fact, trial counsel wanted the Commonwealth
to admit all three reports as that further illustrated for the jury that Jimmy fooled the expert
and could not be taken at face value as a witness. (N.T. 175-178).

However, we cannot agree that failure to preserve the objection to Ms. Sobel’s
expert testimony on the general characteristics of abused children, which testimony directly
bolstered the credibility of Jimmy, was part of that strategy. If we would accept the
Commonwealth’s assertion, the fact that trial counsel made the objection at all is without
rational explanation. Further, by admitting the testimony at issue, the points defense
counsel wanted to highlight regarding Jimmy’s delay in reporting the abuse, and the fact
that he originally convinced Ms. Sobel that he had not been abused, were completely
undone. We do not agree with the Commonwealth’s assertion that trial counsel
intentionally omitted this meritorious claim from post-trial motions in keeping with the trial
strategy of vitiating the credibility of the Commonwealth’s primary witness. Rather, we find
the admission of such damaging testimony by Ms. Sobel was in direct conflict with the
designed strategy of showing the jury that Jimmy was not credible.

In Davis, and in Rounds, this court found trial counsel ineffective for failing to object
to the inadmissible testimony of the expert withesses called to bolster the credibility of the

victims. In Townsell, this court held that failure to preserve an issue of arguable merit for
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appellate review constituted ineffective assistance of counsel. Given trial counsel’s
concern regarding Ms. Sobel’s testimony as an expert witness, a concern reflected in the
fact that he did object to her expert testimony and move to strike same, there can be no
discernible reason for failing to preserve this issue in post-trial motions.

Finally, we must determine if counsel’s failure has caused prejudice to appellant.
The Commonwealth argues that appellant cannot meet this burden, as the other evidence
at trial was sufficiently strong to establish that Jimmy had been abused. Here the
Commonwealth points to the testimony of the physician, which revealed anal scarring and
tightening of the sphincter muscle consistent with sexual abuse. The Commonwealth also
points to the details of the abuse revealed by Jimmy and related by him to his foster
parents to support the claim that the abuse did occur. The fact that Jimmy was sexually
abused is only one of the issues this jury had to resolve the other issue was whether or not
appellant caused that abuse. By permitting Ms. Sobel to bolster the credibility of Jimmy,
the jury was not only led to believe that abuse occurred, but also that appellant was the
abuser. Only Jimmy’s testimony related appellant to the crimes at issue. As trial counsel
brought out in cross-examination of the Commonwealth witnesses, other persons identified
by Jimmy as his sexual partners were not located. (N.T. 154-156). In addition, there was
no physical or circumstantial evidence supporting the details Jimmy testified to regarding
his sexual encounters with appellant. Jimmy had given statements and testified that
appellant photographed him during sex and videotaped their encounters. When appellant
was arrested and his apartment searched, no photographs, cameras, VCR equipment, or
pornography was found. (N.T. 85). The Commonwealth’s assertion that such
overwhelming evidence of appellant’s guilt was presented that appellant cannot establish
prejudice by the admission of Ms. Sobel’s expert testimony is not borne out by the record.

Abundant case law existed at the time of appellant’s trial holding testimony such as

Ms. Sobel's inadmissible. As this court stated in Rounds when addressing the prejudice

[J-20-99] - 11



prong of the ineffectiveness claim in that case, on this identical issue: “When an expert
definitively testifies to the ultimate conclusion, as in this case, the improper admission of
that evidence must by its very nature be so prejudicial as to require a new trial.” Rounds,
542 A.2d at 999. Accordingly, we find that appellant has demonstrated that trial counsel’s
failure to preserve the claim that Ms. Sobel’s testimony was inadmissible caused appellant
prejudice. Pierce. For the reasons stated herein, the decision of the Superior Court is

reversed and the case is remanded to the trial court for a new trial.

Mr. Justice Saylor files a concurring opinion joined by Mr. Justice Zappala

Madame Justice Newman files a dissenting opinion joined by Mr. Justice Castille.
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