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OPINION OF THE COURT

MR. JUSTICE CASTILLE DECIDED: SEPTEMBER 25, 2002

This Court granted allowance of appeal in this domestic relations/support matter
limited to a question of first impression: the proper interpretation of the counsel fee
provision governing support proceedings under the Domestic Relations Code, i.e., 23
Pa.C.S. § 4351. For the reasons that follow, we hold that the trial court did not abuse its
discretion in declining to assess counsel fees against appellee in this case pursuant to §
4351(a) and, accordingly, we affirm. In so holding, we take the opportunity to address the
appropriate factors for a trial court to consider when ruling on a request for counsel fees
under this statute.

On September 19, 1997, the parties’ daughter, E. A. B., was born. The parties were

not then, and have never been, married to each other. Appellee, a physician serving as a



Major in the U.S. Army, provided for the child’s support from before her birth until the
January 4, 2000 filing of the instant support complaint.

On July 17, 1998, appellant filed a complaint to establish both paternity and support
for the child. Appellant filed the complaint specifically to obtain military recognition of the
child as appellee’s daughter, thereby entitling the child to medical insurance and other
affiliated military benefits. Two weeks after the 1998 filing, on August 3, 1998, appellee
acknowledged paternity and entered into a verbal agreement with appellant for support.
Because the parties had reached an agreement, neither appeared for the hearing
scheduled on the complaint, and the trial court dismissed the action on September 29,
1998.

More than a year later, on December 29, 1999, appellee himself filed a petition for
special relief to institute a new support case on the grounds that appellant had breached
the parties’ verbal agreement for support by attempting to secure additional funds directly
from the U.S. Army. Specifically, appellant had attempted, through the Judge Advocate

u

her, in addition to the child support paid by appellee directly. Appellant then filed the

General’s Office, to have appellee’s Basic Allowance for Quarters (BAQ)' paid directly to

' Basic Allowance for Quarters is a sum of money to which active duty military personnel
are entitled when they do not live on post or in housing that is financed by the government.
Soldiers who are eligible for BAQ and who have dependent family members are entitled to
a greater amount of BAQ, which is referred to as "BAQ at the 'with dependents’ rate." In
order to be eligible to receive BAQ at the "with dependents" rate, soldiers must pay toward
the support of their dependents, at a minimum, the difference between BAQ at the "with
dependents" and "without dependents" rate each month. To procure BAQ, the service
member must go to his local finance officer, establish that he does not live on the military
base in assigned family quarters, submit proof that he has legal dependents, and request
BAQ. If the father has an illegitimate child, paternity must be legally established before
BAQ will be awarded. It was for the purpose of establishing that appellee was the father of
this illegitimate child that appellant filed the original 1998 complaint.
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support complaint that is the subject of this appeal on January 4, 2000, seeking an order of
child support as well as counsel fees.

The judicial hearing officer assigned to the complaint held an expedited conference
on January 27, 2000, because appellee had been ordered by the Army to resolve the
support issue by February 1, 2000. At the hearing, Appellee presented evidence through
cancelled checks and credit card bills, which proved that the amount he contributed to the
support of appellant and his child often exceeded the $800 per month the parties had
initially agreed upon. In addition to the cash support paid, appellee permitted appellant to
use an automobile titled in his name and for which appellee made car payments in the
amount of $592 per month. Appellee argued that this car payment should be included as
an additional part of his child support obligation. The hearing officer rejected that assertion.

On February 13, 2000, the hearing officer fixed appellee's child support obligation at
$800 per month -- i.e., the very amount set forth in the parties’ prior verbal agreement, the
minimum amount appellee in fact had paid to appellant each month from the time of the
child’s birth through January of 2000, and the approximate amount of appellee’s BAQ. The

hearing officer declined appellant’s request for an award of counsel fees, stating:

Counsel for the plaintiff also requested an award of attorney’s fees
arguing that because the defendant would not agree to have his military
allotment for BAQ paid over to the plaintiff, the filing of a complaint for
support became necessary. Your Hearing Officer does not find that there
was any behavior in [sic] behalf of the defendant which would require an
award of counsel fees for the other party. Although your Hearing Officer may
disagree with the defendant’s position with respect to the car payment, it is
an issue that nonetheless had arguable merit and he should not be faulted or
penalized for contesting on a good faith basis the support action. As stated,
the defendant had previously paid support directly to the plaintiff. Moreover,
the support case was filed as recently as January 4, 2000, and a hearing was
conducted swiftly and an appropriate Support Order will be entered in a short
period of time. There was no undue delay caused by the defendant, which
furthermore makes an award of counsel fees inappropriate under the
circumstances of this case.
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Report of Hearing Officer, 5.

Both parties filed exceptions to the hearing officer’s decision, which the trial court
dismissed, finding that “[t]he record reflects that the thorough report and recommendation
of [the hearing officer] was correct.” The trial court entered a final order on April 13, 2000,
awarding appellant $800 per month in child support. Although appellant raised the issue of
counsel fees in her exceptions to the hearing officer’s decision, the trial court did not
specifically address that issue in its opinion.

Appellant appealed to the Superior Court, which affirmed in a panel opinion authored

by then-Judge, now-Justice J. Michael Eakin. Bowser v. Blom, 766 A.2d 1259 (Pa. Super.

2001). On the question of the denial of counsel fees, Judge Eakin began by noting that
there was no existing case law interpreting 23 Pa.C.S. § 4351(a), which authorizes a court
to award fees incurred in paternity or support matters to the prevailing obligee as follows: “If
an obligee prevails in a proceeding to establish paternity or to obtain a support order, the
court may assess against the obligor filing fees, reasonable attorney fees and necessary
travel and other reasonable costs and expenses incurred by the obligee and the obligee’s

Ll

statute did not mandate an award in every case where an order of support resulted.

witnesses.”™ Assessing the plain language of the statute, Judge Eakin reasoned that the
Indeed, in a case such as this where there was no denial of paternity or support, it would be
difficult to say that the obligee "prevailed" in the proceedings. Similarly, it is unclear
whether an obligee could be said to have prevailed in situations where the parties
compromise or settle the matter, or in situations where the parties agree that support is

due, but that there is some dispute as to the amount of support owing. Finally, Judge Eakin

2 The Superior Court correctly found 23 Pa.C.S. § 4351(b) to be inapplicable as that
subsection authorizes an assessment of costs and attorney fees in instances where a
person subject to a child support order did not have good cause for failing to make support
payments on time.
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noted that the mere fact that an order of support results says nothing about the respective

reasonableness of the litigation postures of the parties:

[T]he posture of an obligee may be just as unwarranted [as the posture of an
obligor], and this statute cannot force the potential obligor to accept an
unreasonable demand on pain of being assessed the obligee's counsel fees;
agreement would be discouraged if the mere entry of an order triggered such
an assessment. To award fees under subsection (a) just because an order
results would penalize a parent whose cooperation and ongoing support of a
child were antithetical to the need for significant legal expense in the first
place.

Bowser, 786 A.2d at 1262.

In the Superior Court's view, a counsel fee award under § 4351(a) would be
appropriate where there was "conduct by the obligor that the court finds to unreasonably
impede the determination of paternity or the timely flow of appropriate support to the child."

Id. Elaborating on this approach, Judge Eakin articulated the standard as follows:

Counsel fees necessitated by an obstinate obligor who unreasonably
impedes the determination of paternity or the appropriate support of the child
may be awarded in the fair discretion of the trial court. As the obligee must
prevail, the reasonableness of the conduct of obligor may be determined with
hindsight, after the entry of an order. Recalling that the lack of good faith is
an element of subsection (b) but absent in (a), fees may be awarded on a
finding of less than bad faith; however, there still must be conduct which, in
the discretion of the trial court, is not reasonable and warranted under all the
circumstances.

Id. at 1263.

Appellant filed a petition for allowance of appeal, and this Court granted review
limited to the issue of whether the lower courts erred in denying appellant’s request for
counsel fees under § 4351(a). Our general standard of appellate review in child support

matters is an abuse of discretion standard. Humphreys v. DeRoss, 790 A.2d 281, 283 (Pa.

2002); Ball v. Minnick, 648 A.2d 1192, 1196 (Pa. 1994) (citing Costello v. LeNoir, 337 A.2d

866 (Pa. 1975)). We have defined abuse of discretion as: “Not merely an error of
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judgment, but if in reaching a conclusion the law is overridden or misapplied, or the
judgment exercised is manifestly unreasonable, or the result of partiality, prejudice, bias or
ill-will, as shown by the evidence of record.” Humphreys, 790 A.2d at 283 (citing Blue v.
Blue, 616 A.2d 628, 631 (Pa. 1992) and In re Women's Homeopathic Hospital of

Philadelphia, 142 A.2d 292, 294 (Pa. 1958)).

Appellant argues that the lower courts erred by considering the conduct of either
party as being relevant to a determination of the appropriateness of an award of counsel
fees under § 4351(a). According to appellant, “these courts neglect the one truth
indispensable to interpretation of this statute: the party meant to benefit from a child
support award is not a litigant in the action. The ultimate purpose of child support is to
provide for the best interests and welfare of children.” Brief of Appellant at 9
(emphasis in original; citations omitted). If no provision were made for recouping the cost
of obtaining the award, appellant notes, the cost of the litigation in many instances will
effectively be borne by the child, thus reducing the ultimate and otherwise appropriate
amount of support available for the child's needs. Appellant thus contends that allocation of
costs on the basis of need in obtaining a support order is necessary to “preserve the
integrity of the award itself, and prevent the erosion of the benefit to the children.” Id.
(emphasis in original; footnote omitted).

In forwarding her "needs analysis" approach, appellant urges this Court to adopt a
standard whereby the costs of obtaining a support award are allocated to the parties
according to their respective shares of the combined net monthly income in the same
manner as allocation of other expenses under the support guidelines. Such a standard,
appellant claims, is the sole means of protecting children from bearing the costs of
obtaining a child support award and is appropriate because the obligee’s legal fees are
incurred in the defense of the rights and needs of the children. In appellant's view, the

obligor’s fees are a separate expense not designed to enhance the welfare of the children,
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but instead to advance the obligor's own interests, which may be adverse to those of the
children.

Appellee counters that the plain language of the statute places an award of counsel
fees within the discretion of the court. Appellee argues that appellant has not
demonstrated any abuse of that discretion where the hearing officer determined (and the
trial judge agreed) that appellee’s issues had arguable merit and concluded that appellee
should not be penalized merely for contesting appellant’s support complaint. Appellee
does not take a position as to whether the standard for an award of fees enunciated by the
Superior Court in this case was appropriate, but he does argue that the standard proposed
by appellant would result in an award of fees in every case, which is contrary to the plain
language of § 4351(a).

We begin our analysis of this question of statutory interpretation by examining the

plain language of § 4351(a). See 1 Pa.C.S. §§ 1903(a), 1921(b); Sphere Drake Insurance

Co. v. Philadelphia Gas Works, 782 A.2d 510, 513 (Pa. 2001) (citing Commonwealth v.

Burnsworth, 669 A.2d 883, 886 (Pa. 1995) (when language of statute is clear and
unambiguous, it must be given effect in accordance with its plain and common meaning)

and Guinn v. Alburtis Fire Co., 614 A.2d 218, 220 (Pa. 1992) (object of all interpretation

and construction of statutes is to ascertain and effectuate intention of General Assembly;
best indicator of legislative intent is plain language of statute)). Further, in construing
statutory language, "[w]ords and phrases shall be construed according to rules of grammar
and according to their common and approved usage...." 1 Pa.C.S. § 1903. Itis presumed
"that the General Assembly does not intend a result that is absurd...." 1 Pa.C.S. § 1922(1).
See Commonwealth v. Wituszynski, 784 A.2d 1284, 1288 (Pa. 2001) (citing Waugh v.

Workmen's Compensation Appeal Board, 737 A.2d 733 (Pa. 1999) and Housing Authority

of Chester v. Civil Service Commission, 730 A.2d 935 (Pa. 1999) ("the first principle of
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statutory construction is that courts will not interpret legislative enactments in a manner
which imputes absurdity to the legislative enactment")).

Bearing these principles in mind, we turn to the pertinent language of § 4351(a),
which states that, “[i]f an obligee prevails in a proceeding to establish paternity or to obtain
a support order, the court may assess against the obligor filing fees, reasonable attorney
fees and necessary travel and other reasonable costs and expenses incurred by the
obligee and the obligee’s witnesses.” The plain language of the statute, in particular the
use of the non-mandatory word “may” in this section, carries a clear meaning: even when
the obligee prevails, counsel fees are not automatic, but instead are contingent upon in the
discretion of the court. Nothing in this section compels a court to award fees in a
successful action to establish paternity or obtain support.

The very language employed in § 4351(a) demonstrates the error in appellant’s
proposed needs allocation standard for the award of counsel fees. The statute does not
command an award of counsel fees in any instance, nor does it identify relative need as the
exclusive, much less controlling, factor in determining when an award is appropriate.
Moreover, appellant's asserted standard would strip courts of the very discretion the statute
plainly vests in them. Under appellant's standard, an award of counsel fees would be
required in virtually every successful child support action, with the obligor being required to
pay the obligee’s counsel fees in the same percentage established for determining an
appropriate child support order. Thus, an obligor who earned 60% of the combined net
monthly income of the parties would be responsible for 60% of the obligee’s counsel fees,
regardless of the obligor's conduct in the child support proceedings. While we
acknowledge that appellant's proposed standard would provide certainty, and reflects one
self-contained and policy-based view of the question, it is not the policy or view that is

commanded, or even suggested by, the actual discretionary language of § 4351(a). Since
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it is not this Court's prerogative to ignore plain statutory language, we must reject
appellant's reading.

Although the statute makes the award of fees permissive and discretionary, rather
than mandatory, the statute provides no specific guidance as to how that discretion should
be exercised. Thus, the statute neither identifies relevant factors to be considered and
balanced, nor does it exclude or minimize other factors. And so, this Court is called upon
to articulate an appropriate standard for the exercise of the lower courts’ discretion. This is
neither unusual, nor a great impediment for courts, which are well-versed in the formulation
and application of such flexible, discretionary standards.

The standard adopted by the Superior Court in this case is a reasonable starting
point: “Counsel fees necessitated by an obstinate obligor who unreasonably impedes the
determination of paternity or the appropriate support of the child may be awarded in the fair
discretion of the trial court.” Bowser, 766 A.2d at 1263. We agree that unreasonable or
obstreperous conduct on the part of the obligor in a child support action would warrant an
award of counsel fees to the obligee. However, mounting a fair and reasonable defense in
a child support action does not rise to the level of obstreperous or obstinate behavior and
cannot be interpreted as unreasonably impeding the determination of paternity or an
appropriate support order. In this case, appellant does not seriously impute such conduct
to appellee.

However, we are not prepared to say that obstreperous or unreasonable conduct on
the part of the obligor in paternity or support litigation is the only basis upon which an
award of counsel fees would be appropriate. The statute certainly does not so confine the
court's discretion. Moreover, the very failure of the General Assembly to specifically
address the circumstances which would warrant an award of counsel fees demonstrates
that it contemplated some degree of flexibility in application -- which perhaps is not

surprising in an area where the facts of the cases are myriad and difficult to categorize, and
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where the overriding concern is the best interests of the child. Thus, it must be the totality
of relevant circumstances that informs the determination of whether to award counsel fees.

We need not imagine or account for all conceivable relevant circumstances, in
addition to the conduct of the obligor in the litigation, in order to render some guidance on
the standard. Itis enough to say that we envision cases, for example, where the necessity
of an action to secure support is unquestionable, and where the incomes of the parties is
so disparate (with the obligor’s income exceeding that of the obligee), or where the
obligee’s financial situation is so strained that the cost of the action would necessarily affect
the child, that an award of counsel fees to the obligee would be appropriate or, in some
instances, required. Thus, although we do not approve a strict needs-based model, the
relative financial positions and financial needs of the parties certainly may be relevant.
Similarly, the prior relationship of the parties, including the course of any prior litigation
between them and the conduct of the obligee, may have a bearing on the propriety of an
award of counsel fees. As is usually the case in matters of discretion, where to strike the
balance in weighing the relevant factors will be trusted, in the first instance, fairly to the trial
judge.

Viewing the totality of the circumstances in the case sub judice, it is clear that the
trial court did not abuse its discretion in declining to award counsel fees to appellant. This
is not a situation where the father was shirking his moral and financial obligations, requiring
legal action to force him to accept his responsibilities. To the contrary, appellee readily
acknowledged paternity and accepted his paternal responsibility, which led to the original
support agreement and the dismissal of appellant's initial support action. The instant
support action, moreover, was actually triggered when appellee filed a petition for special
relief to open a new support case, in response to appellant's attempt to have the U.S. Army
divert appellee's BAQ to her, as a form of additional child support, despite what the parties

had agreed upon. As the Superior Court noted, appellee understandably viewed
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appellant's action as an attempt to "double dip." Appellant sought that additional support
despite the parties' agreement, and despite the fact that appellee had faithfully paid support
according to that agreement -- and in an amount that was equal to, and often exceeded,
the amount ultimately fixed by the hearing officer upon appellant's support complaint .;ISix
days after appellee filed his petition, appellant filed her support complaint.

The litigation of appellant's support complaint was neither protracted nor particularly
contentious. Appellee did not deny -- indeed, he has never denied -- his obligation of
support. Moreover, this support action was fast-tracked due to appellee’s obligations to the
military. Thus, the hearing officer conducted the hearing on appellant's complaint
approximately three weeks after its filing and less that one month after appellee had filed
his petition for special relief. The hearing officer rendered his decision within three weeks
of the hearing. In short, there was neither delay nor obstructive or obstreperous conduct on
the part of appellee. Indeed, it was appellant's own action in seeking appellee's BAQ as
additional support, despite the parties' agreement, that led to the litigation now before this
Court. In this regard, it is important to note that the amount of support ultimately awarded
was the very amount appellee had been voluntarily paying to appellant since the birth of
their child, and approximately the same amount he received from the Army as his BAQ,
which demonstrates that appellee’s defense in this support action was not unreasonable.

Furthermore, appellant did not establish that she was financially unable to pay her
own counsel fees; instead, she argued that an award of counsel fees should be automatic

based upon her proposed allocation standard. But a blameless and responsible

father/obligor such as appellee should not be required to finance the questionable

% The record demonstrated that appellee went beyond the minimum required of him by the
parties' agreement, often paying monthly amounts well in excess of $800. In addition,
appellee voluntarily provided appellant with an automobile, the payments for which cost him
another $592 per month.
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decisions of the child's mother, which inevitably led to this litigation. The fact that a support
action was pursued at all in the case sub judice was due in the first instance to appellant’s
conduct in attempting to obtain child support from the Army in an amount greater than that
agreed upon by the parties, and greater than that ultimately determined by the hearing
officer and trial court to be appropriate. Bearing in mind appellee’s voluntary payment of an
appropriate amount of child support from the time of the child’s birth, it would be
fundamentally unfair to saddle him with appellant’s counsel fees, which were necessitated
by her own conduct, and where there appears to be no financial burden upon appellant to
bear her own legal costs..

Accordingly, because we conclude that the trial court did not abuse its discretion in

declining to award counsel fees, the order of the Superior Court is affirmed.

Former Chief Justice Flaherty did not participate in the decision of this case.
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