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In this appeal by allowance, we consider the proper grading of a conviction for
attempted unlawful contact with a minor, pursuant to 18 Pa.C.S. § 6318, when the
defendant was acquitted of all other charged offenses.

On Wednesday, January 12, 2005, Detective Mary Anders was working undercover
for Montgomery County Detective Bureau’s Internet Crime Against Children Task Force
(“Task Force”). While posing as twelve-year-old “Taylorgirl1992” in a public chat room,
Detective Anders queried, “[Alnyone from Montgomery County?” Defendant-Appellee,

Richard J. Reed, who was using the screen name' “RJR5099,” responded by sending

' “A screen name is an appellation used to identify oneself in a chat room or when sending
instant messages to another computer user. Although it can be the user’s real name, it is
more often a pseudonym.” United States v. Mitchell, 353 F.3d 552, 554 n.3 (7" Cir. 2003).




Detective Anders a private instant message (“IM”).? The ensuing conversation proceeded

as follows:
[RJR5099] Hey.
A. [Taylorgirl1992] Hi.
Q. How you doing?
A. Good. You[?]
Q. Fine. Thanks.
A. Cool.
Q. Did | send you pics?
A No. ASL.
Q. 22, male, Delco.
A. 12, female, King of Prussia.
Q. Did you get my pics[?]
A. Yeah. You are hot.
Q. Thank you. You like older guys?
A. Yeah.
Q. Are you a V?
A. Virgin?
Q. Yes. No?
A. Yeah.
Q. Do you still want to chat?
A. Yeah, it cool. What’s your name? | am Taylor, LOL.

2 “The term ‘instant messenger,’ like Internet ‘chat rooms, refers to a type of Internet

service that enables users to engage in real-time dialogue ‘by typing messages to one
another that appear almost immediately on the others’ computer screens.” United States v.
Meek, 366 F.3d 705, 709 n.1 (9™ Cir. 2004).
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| am kind of looking for someone to give some up. Rich.
Hi, Rich.

So what kinds of things have you done with guys?

Just kiss and touch little.

You trying to give some up?

Don'’t know. | never did much you know.

What are you doing tomorrow?

Nothing. | got school, but whatever.

Why don’t you skip and hang out with me?

Maybe. | skipped before.

Hun?

| skip[ped] before.

Cool. Skip tomorrow.

What we going to do?

Each other, LOL. We will find something.

What do you mean. Like what?

You can suck my d---. | can suck on your t--- and maybe f---.
Wow, never did that stuff before.

Wanna? | can teach you.

| guess. Will it hurt?

o » L >» 0 > 0O » L0 >» O > O > O > O >0 >0

Nah. | am gentle. Can | call you?

>

Hold on. BRB. Okay. My GF’s on the phone, BRB. Okay.
N.T. Trial, 4/6/06, at 20—22.

The IM conversation resumed the next day, January 13, 2005. Appellee asked
Taylorgirl1992 if he could telephone her; when she responded she would call him, Appellee

provided his cellular telephone number. Id. at 32. At that point, Detective Anders utilized
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Renee Lorenzo, a Task Force employee who had a “young sounding voice” to telephone
Appellee. Id. at 34. Appellee told Ms. Lorenzo, whom he believed to be Taylorgirl1992,
that he drove a black truck, and he arranged to meet her on Friday, January 14, 2005, in
the parking lot of a Dunkin’ Donuts in East Norriton Township in Montgomery County,
Pennsylvania. After speaking with Ms. Lorenzo, Appellee continued his IM conversation by
sending the following instant message: “l hope | am not disappointed. Did you say be
there at 9:307” Id. at 33.

On January 14, 2005, Detective Anders placed Bobbi Jo Carty, a Montgomery
County Detective Bureau investigator who was dressed to appear as an adolescent girl, as
a decoy in the vestibule at the designated Dunkin’ Donuts. Approximately one-half hour
after the appointed time, Appellee arrived at the donut shop, rolled down his window, and
as Ms. Carty opened the door to step outside, police surrounded the truck and arrested
Appellee. Id. at 37.

Following his arraignment, Appellee was transported to the Montgomery County
Detective Bureau where he was given Miranda® warnings. Appellee gave a voluntary
statement to Detective Anders stating that he believed Taylorgirl1992 to be twelve years
old and indicating he drove to the Dunkin’ Donuts store on January 14, 2005, “to meet
Taylor and have physical contact that could have led to sex.” Id. at 49.

In addition to attempted unlawful contact with a minor, police charged Appellee with
criminal attempt of the following crimes: rape of a child and involuntary deviate sexual
intercourse (“IDSI”), which are first-degree felony offenses, statutory sexual assault, a
second-degree felony, indecent assault, a second-degree misdemeanor, and corruption of

a minor, a first-degree misdemeanor. On April 7, 2006, following a three-day jury trial,

® Miranda v. Arizona, 384 U.S. 436 (1966).
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Appellee was acquitted* of all charges except criminal attempt to commit unlawful contact
with a minor.

Thereafter, Appellee underwent a court-ordered evaluation by the Sexual Offender’'s
Assessment Board, which determined that Appellee did not meet the criteria of a sexually
violent predator. Appellee then filed a presentence motion for judgment of acquittal on July
31, 2006. The trial court held a hearing on the motion on November 6, 2006, and denied it
on May 18, 2007.

At sentencing, the trial court graded Appellee’s conviction for attempted unlawful
contact with a minor as a first-degree felony and determined that the grading scheme was
not contingent upon an actual conviction of the underlying offense. Applying that grading,
the court sentenced Appellee, on June 13, 2007, to six to twenty-three months in prison
followed by two years of probation.

On June 21, 2007, Appellee concurrently filed both a notice of appeal to the Superior
Court and a motion for bail pending appeal in the trial court. Following a conference on
June 22, 2007, the trial court granted Appellee’s motion for bail; presumably, that bond
remains in effect. In his appeal to the Superior Court, Appellee argued, inter alia, that the
sentencing court erred in grading criminal attempt to commit unlawful contact with a minor
as afirst-degree felony because he had been acquitted of all underlying first-degree-felony
offenses. The Superior Court agreed, vacated the judgment of sentence, and remanded
for resentencing. The Commonwealth filed a petition for allowance of appeal to this Court,

which we granted on November 18, 2009, limited to the following issue:

* The jury was deadlocked on the charge of attempted corruption of a minor, 18 Pa.C.S. §
6301. While the notion that a deadlocked jury implies that the defendant has been
acquitted has been "uniformly rejected," Arizona v. Washington, 434 U.S. 497, 508-09
(1978), attempted corruption of a minor is not a delineated offense under 18 Pa.C.S. §
6318(a), reproduced infra.
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What is the proper grading of a conviction under 18 Pa.C.S. § 6318, where
the trial court at sentencing concluded that the most serious underlying
offenses for which the defendant contacted the minor were offenses for
which the defendant was acquitted?

The proper grading of Appellee’s convicted offense is an issue of statutory
interpretation by which we determine the lawfulness of the sentence imposed. As it is

purely a question of law, our scope of review is plenary, and our standard is de novo.

Commonwealth v. Colavita, 993 A.2d 874 (Pa. 2010) (review of purely legal questions is

plenary and de novo); Commonwealth v. Patton, 985 A.2d 1283 (Pa. 2009)(same). When

interpreting a statute, we are guided by the Statutory Construction Act, 1 Pa.C.S. § 1501 et
seq., and our task is to effectuate the intent of the General Assembly. See 1 Pa.C.S. §
1921(a). When the words of a statute are clear and free from all ambiguity, the letter of the
law is not to be disregarded under the pretext of pursuing its spirit. 1 Pa.C.S. § 1921(b);

Commonwealth v. Dellisanti, 876 A.2d 366 (Pa. 2005). Further, we construe statutory

language according to its common and approved usage, unless particular words and
phrases have acquired a peculiar and appropriate meaning. 1 Pa.C.S. § 1903(a);

Commonwealth v. McClintic, 909 A.2d 1241, 1245 (Pa. 2006). Moreover, the “General

Assembly does not intend a result that is absurd, impossible of execution or unreasonable.”
1 Pa.C.S. § 1922(1). Finally, penal statutes are to be strictly construed, 1 Pa.C.S. §
1928(b)(1); thus, any ambiguity must be interpreted in favor of the defendant.
Commonwealth v. Jarowecki, 985 A.2d 955, 959 (Pa. 2009) (citing Commonwealth v.

Bullock, 913 A.2d 207, 212 (Pa. 2006)).
At the time of the offense, section 6318 provided in pertinent part:

§ 6318. Unlawful contact with minor
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(a) Offense defined.--A person commits an offense if he is intentionally in
contact with a minor™ for the purpose of engaging in an activity prohibited
under any of the following, and either the person initiating the contact or the
person being contacted is within this Commonwealth:

(1) Any of the offenses enumerated in Chapter 31 (relating to
sexual offenses).

(2) Open lewdness as defined in section 5901 (relating to open
lewdness).

(3) Prostitution as defined in section 5902 (relating to
prostitution and related offenses).

(4) Obscene and other sexual materials and performances as
defined in section 5903 (relating to obscene and other sexual
materials and performances).

(5) Sexual abuse of children as defined in section 6312
(relating to sexual abuse of children).

(6) Sexual exploitation of children as defined in section 6320
(relating to sexual exploitation of children).

(b) Grading.--A violation of subsection (a) is:
(1) an offense of the same grade and degree as the most serious

underlying offense in subsection (a) for which the defendant contacted
the minor; or

® Subsequent to the commission of the acts giving rise to Appellee’s conviction, the phrase,
“or a law enforcement officer acting in the performance of his duties who has assumed the
identity of a minor” was inserted in 18 Pa.C.S. § 6318(a). See Act of November 29, 2006,
P.L. 1567, § 3, effective January 1, 2007. “Thus, [Appellee] was charged with attempted
unlawful contact with [a] minor, as opposed to unlawful contact with [a] minor.”
Commonwealth brief at 14 n.8 (emphasis in original); see also Commonwealth v. Rose, 960
A.2d 149, 152 n.6 (Pa. Super. 2008).
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(2) a misdemeanor of the first degree®; whichever is greater.

(c) Definitions.--As used in this section, the following words and phrases
shall have the meanings given to them in this subsection:

“Contacts.” Direct or indirect contact or communication by any means,
method or device, including contact or communication in person or through
an agent or agency, through any print medium, the mails, a common carrier
or communication common carrier, any electronic communication system and
any telecommunications, wire, computer or radio communications device or
system.

“Minor.” An individual under 18 years of age.

18 Pa.C.S. § 6318. Thus, at sentencing, the provisions of subsection (b) became the
parties’ focus as Appellee argued that the default grading set forth in subsection (b)(2)
applied, and the Commonwealth asserted that the offense was properly graded as a first-
degree felony pursuant to subsection (b)(1).

We first examine the analyses of the courts below.? The trial court viewed the
acquittal of attempted rape and attempted IDSI as insignificant, reasoning that subsection

(b)(1) applies regardless of whether a defendant ultimately is convicted of the substantive

® The 2006 amendment to Act 2006-178, § 3, also substituted “felony of the third degree”
for “misdemeanor of the first degree” in 18 Pa.C.S. § 6318(b). For purposes herein, the
applicable default grading is misdemeanor of the first degree.

" Interestingly, the sentence imposed of six to twenty-three months fell within the
permissible range of sentences if the court had applied the default grading set forth in 18
Pa.C.S. § 6318(b)(2).

® The trial court and Superior Court initially addressed a challenge to the sufficiency of the
evidence, an issue that is not before us.
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offense for which he contacted the minor. It opined that since “the most serious . . .
offenses for which the Defendant contacted the minor” were attempted rape of a child and
attempted IDSI, which are both first-degree felonies, and “punishment for attempt shall be
of the same grade and degree as the most serious offense [that] is attempted,” the offense
at issue was properly graded as a first-degree felony. Trial court opinion, 6/10/08, at 13—
14.

The Superior Court concluded that the trial court erred in grading Appellee’s offense
as a first-degree felony and ruled that grading under 18 Pa.C.S. § 6318(b)(1) depended
‘upon whether [Appellee] was actually convicted of the underlying offenses.”

Commonwealth v. Reed, 970 A.2d 476 (Pa. Super. 2009) (unpublished memorandum at 8).

In support, it cited its decision in Commonwealth v. Magliocco, 806 A.2d 1280, 1287 (Pa.

Super. 2002) (“Magliocco I’), aff'd, 883 A.2d 479 (Pa. 2005) (“Magliocco II”).

Magliocco | and Magliocco |l involved a sufficiency-of-the-evidence claim wherein
the defendant was convicted of ethnic intimidation® but acquitted of terroristic threats. In
Magliocco |, the Superior Court determined that the grading of ethnic intimidation was

contingent upon the grading of terroristic threats, the predicate offense. We granted

% At the time Magliocco was charged with ethnic intimidation, the Crimes Code provided, in
pertinent part:

§ 2710. Ethnic intimidation

(a) Offense defined.--A person commits the offense of ethnic intimidation if,
with malicious intention toward the actual or perceived race . . . of another
individual or group of individuals, he commits an offense under any other
provision of this article or under Chapter 33 . . . or under section 3503
(relating to criminal trespass). . . or under section 5504 (relating to
harassment by communication or address) with respect to such individual . . .
or with respect to one or more members of such group. . . .

18 Pa.C.S. §2710(a); see also Magliocco |l, supra at 489. Subsequent amendments to the
statute did not affect the issue in the case. Id. n.7.
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allowance of appeal to address, inter alia, whether a conviction for ethnic intimidation may

be sustained where the defendant was charged with but acquitted of the predicate crime,
terroristic threats, 18 Pa.C.S. § 2706,"° which was an element of the offense.

We affirmed the Superior Court, stating:

In order to find Magliocco guilty of ethnic intimidation in this case, the
factfinder had to conclude beyond a reasonable doubt that, among other
things, [Magliocco] actually “committed” the offense of terroristic threats. But,
the Commonwealth did not merely allege that, for purposes of an ethnic
intimidation prosecution, Magliocco committed terroristic threats with a
malicious racial animus. Instead, the predicate offense [terroristic threats]
was actually charged and actually prosecuted, and that prosecution resulted
in an acquittal—a finding that, for whatever reason, the Commonwealth failed
to prove beyond a reasonable doubt that the defendant “committed”
terroristic threats. Given the special weight afforded acquittals, since the
factfinder in this case specifically found that Magliocco did not commit the
offense of terroristic threats, the conviction for ethnic intimidation, which
requires as an element the commission beyond a reasonable doubt of the
underlying offense, simply cannot stand. Accordingly, we affirm the Superior
Court's vacatur of Magliocco's conviction for ethnic intimidation.

Magliocco Il, 883 A.2d at 492-93.
Relying on Magliocco |, the Superior Court in the case at bar concluded that if a
defendant has been acquitted of the underlying offense, “the substantive offense logically

cannot be graded commensurately.” Commonwealth v. Reed, supra (unpublished

memorandum at 9)(footnote omitted). Since Appellee Reed was acquitted of “all of the

underlying first-degree felony offenses,” id. at 9-10, the Superior Court determined that

' The Crimes Code listed ethnic intimidation under Article B, which governed chapters 23—
32. Terroristic threats, a chapter 27 offense, was a qualifying Article B offense. Magliocco
I, supra at 489 n.8.

" The Superior Court focused exclusively on that court's analysis in Magliocco |,
representing that this Court “declined to address or offer an opinion on the problem of
grading and classifying an offense where there has been an acquittal.” Commonwealth v.
Reed, supra (unpublished memorandum at 9 n.3).
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Appellee’s conviction for attempted unlawful contact with a minor could be graded only as a
first-degree misdemeanor.

Instantly, the Commonwealth asserts that the trial court properly graded the offense
as a first-degree felony. It relies on the language of 18 Pa.C.S. § 6318(b), arguing that
grading is not contingent upon whether a defendant is actually convicted of the substantive
offense. The Commonwealth further contends that the statute does not require application
of the default provision where a defendant is charged with, but later acquitted of, the
underlying sexual offenses. It maintains that the acquittal had no bearing on the fact that
the most serious offenses for which Appellee contacted Taylorgirl1992 were felonies of the
first degree.

The Commonwealth also avers that the Superior Court’s reliance on Magliocco | was
improper, noting that the issue therein involved a challenge to the sufficiency of the
evidence. As such, the Commonwealth posits that any language in Magliocco | regarding
grading is mere dicta. It further suggests that Magliocco |l is inapposite because “ethnic
intimidation was a contingent crime, proof of which was dependent upon the commission of
a predicate crime (in that case, terroristic threats) as an element of the offense,”
Commonwealth brief at 17, which is not the case herein. The Commonwealth maintains
that 18 Pa.C.S. § 6318 is distinguishable in that it does not require a finding of guilt of the
underlying offenses.

Appellee counters that his offense should have been properly graded as a first-
degree misdemeanor because he was acquitted of the most serious offenses for which he
allegedly attempted to contact Taylorgirl1992. Appellee asserts that in acquitting him of
attempted rape of a child and attempted IDSI, the first-degree felony offenses, the jury
pointedly rejected the theory that he attempted to contact the minor with the intent to
commit those crimes. Appellee suggests that to find otherwise permits the trial court to

substitute its judgment for that of the jury. Additionally, Appellee submits that the converse
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also holds true, i.e., where a jury makes a specific finding that a defendant was intentionally
in contact with a minor for the purpose of a certain prohibited Chapter 31 offense, the
grading of that offense controls the grading for the attempted unlawful contact with a minor
conviction at sentencing. “[lJn the absence of any specific finding by the jury that Appellee
had been intentionally in contact with the minor for the purpose of engaging in a
specific,[sic] prohibited Chapter 31 offense,” however, the default grading of 18 Pa.C.S. §
6318(b)(1) must apply. Appellee’s brief at 12.

While we digress from the reasoning of the Superior Court in our evaluation of the
present case, we believe the result it reached must stand. There are kernels of accuracy in
both the trial court’s and Superior Court’s analyses, but each court focused upon isolated
aspects of interpretation and thereby misapprehended the essential controversy. The trial
court reasoned that, despite Appellee’s acquittal of the first-degree felony crimes, grading
of 18 Pa.C.S. § 6318 was “not contingent upon whether a defendant is ultimately convicted
of the substantive offense for which he contacted the minor.” Trial Court Opinion, 6/10/08,
at13. The accuracy thereinis that 18 Pa.C.S. § 6318 does not require that a defendant be
convicted of the substantive offense for which he contacted the minor, let alone be charged
with it. Focusing simply on this one aspect, the trial court concluded that since the first-
degree felony crimes were the most serious offenses for which Appellee contacted
Taylorgirl1992, Appellee’s conviction for attempted unlawful contact with a minor must be
graded commensurately.

Alternately, the Superior Court opined that “[w]hen the grading of the substantive
offense is contingent upon the classification of the underlying offenses, logic dictates that
the defendant must have also been convicted of those underlying offenses.”

Commonwealth v. Reed, supra (unpublished memorandum at 9). Thus, it concluded that

Appellee’s acquittal of the first-degree felony offenses compelled his conviction for

attempted unlawful contact with a minor to be graded as a first-degree misdemeanor under
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18 Pa.C.S. § 6318(b)(2). While logic certainly is rooted in the evaluative process, we are
disinclined to rely solely on logic in deciding this issue. Moreover, the Superior Court’s
conclusion that “the grading under § 6318(b)(1) must depend upon whether Reed was

actually convicted of the underlying offenses,” Commonwealth v. Reed, supra (unpublished

memorandum at 8), which led to that court’s reliance on Magliocco, is inaccurate.

The issue in Magliocco was one of sufficiency of the evidence, thereby limiting its
applicability to the case at bar. Further, the Magliocco Courts considered a statute
requiring proof of a predicate crime. The ethnic intimidation statute at issue therein
created, by its express terms, a contingent crime, proof of which was dependent upon the
establishment of a predicate offense. That is not the case herein. Clearly, Magliocco has
limited relevance to the present matter.

The Superior Court’s conclusion that grading under 6318(b)(1) must depend upon
whether Reed was actually convicted of the underlying offenses is misleading. As we
previously emphasized, the Chapter 31 offenses are not predicate offenses for 18 Pa.C.S.
§ 6318. In other words, a defendant need not be successful in completing the purpose of
his communication with a minor in order to be found guilty of § 6318(a). For example, the
actual rape of a child is not an element of the crime under § 6318(a); rather a defendant is
guilty if he contacts a minor for the purpose of engaging in that prohibited behavior. See

e.g., Commonwealth v. Morgan, 913 A.2d 906, 910 (Pa. Super. 2006)(emphasis in original)

(“[O]nce Appellant contacts or communicates with the minor for the purpose of engaging in
the prohibited activity, the crime of unlawful contact with a minor has been completed.”),

appeal denied, 927 A.2d 623 (Pa. 2007); Commonwealth v. Evans, 901 A.2d 528, 537 (Pa.

Super. 2006) (defendant need not successfully complete purpose of contact or
communication with minor; once contact or communication for purpose of engaging in
prohibited activity occurs, “crime of unlawful contact with a minor has been completed.”),

appeal denied, 909 A.2d 303 (Pa. 2006). Thus, contrary to the Superior Court’s
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representation, a defendant need not be convicted of the substantive offense for which he
contacted the minor. Indeed, he need not be separately charged with a Chapter 31
offense. However, when the Commonwealth does charge the defendant with a Chapter 31
offense, an acquittal is relevant for sentencing purposes under subsection 6318(b).
Pursuant to the express statutory language, a violation of 18 Pa.C.S. § 6318(a) is
the same grade as the most serious underlying offense for which the defendant attempted
contact with the minor, or a first-degree misdemeanor, whichever is greater. In this case,
the Commonwealth chose to charge Appellee separately, inter alia, with the Chapter 31
offenses of attempted rape of a child, IDSI, statutory sexual assault, and indecent assault.
Following a three-day trial, the jury found Appellee not guilty of those offenses. It is here
that Maggliocco |l can provide limited guidance. Although that case involved predicate
offenses and the instant case does not, both cases share one common feature: to secure
a conviction of the offense under review, i.e., terroristic threats in Maggliocco and the
Chapter 31 offenses herein, the Commonwealth was not required to charge the defendant
with the other crimes. The operative reality, however, is that in the case sub judice, the
Commonwealth did charge those offenses, and the jury acquitted Appellee of those crimes.

As we noted in Maggliocco I, acquittals “have been accorded a special weight in the law.”

Id. at 492 (citing United States v. DiFrancesco, 449 U.S. 117, 129-30 (1980), and

Commonwealth v. D.M., 695 A.2d 770 (Pa. 1997)). We went on to emphasize:

A defendant enters a trial cloaked in the presumption of
innocence and when the fact-finder reaches a verdict of
acquittal, there is no justification to search for reasons to
undermine the verdict. Such a defendant has achieved the
strongest vindication possible under our criminal tradition, laws,
and procedures.

[Commonwealth v. D.M., supra] at 772-73. Accord [United States v.]
DiFrancesco, 449 U.S. [117,] 130, 101 S.Ct. [426,] 433 [(1980)] (“We
necessarily afford absolute finality to a jury's verdict of acquittal—no matter

how erroneous its decision.”) (citation omitted).
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Maggliocco ll, supra at 492 (emphasis added); accord United States v. DiFrancesco, supra,

449 U.S. at 129-30 (“The law attaches particular significance to an acquittal.”); see also

Deal v. United States, 508 U.S. 129, 135 (1993) (“It cannot legally be known that an

offense has been committed until there has been a conviction” (quoting Gonzalez v. United

States, 224 F.2d 431, 434 (1% Cir. 1955)). An acquittal is the “legal certification . . . that an
accused person is not guilty of the charged offense,” and one acquitted is “judicially
discharged from an accusation” and is “absolved.” Black’s Law Dictionary 25 (8" ed. 2004).

Thus, while it was not incumbent upon the Commonwealth to secure a conviction of
an enumerated offense in 18 Pa.C.S. § 6318(a), it chose to do so, and Appellee’s acquittal
cannot be ignored when applying the appropriate grading under subsection 6318(b). In this
scenario, where Appellee was acquitted of all other charged offenses, the sentencing court
had to guess which offense Appellee sought to commit when he contacted Taylorgirl1992.

t12 “

We cannot countenance that resul [O]ur rules of statutory construction [forbid] absurd

results.” Commonwealth v. Sloan, 907 A.2d 460, 467 (Pa. 2006).

As we reiterated above, penal provisions of a statute must be strictly construed. 1

Pa.C.S. § 1928(b)(1). Commonwealth v. Hoke, 962 A.2d 664, 667 (Pa. 2009) (“where

ambiguity exists in the language of a penal statute, such language should be interpreted in
the light most favorable to the accused. ... [A] court may not achieve an acceptable

construction of a penal statute by reading into the statute terms that broaden its scope.”)

2The incongruity of the Commonwealth’s position that attempted rape and attempted IDSI
remained the most serious offenses for which Appellee contacted Taylorgirl1992 regardless
of the jury’s determination that Appellee did not commit those crimes seems readily
obvious. Applying the Commonwealth’s position, if Appellee had been convicted of
indecent assault, a second-degree misdemeanor, but acquitted of the first-degree felony
offenses, a conviction of attempted unlawful contact with a minor would be graded as a
first-degree felony no matter what the jury concluded regarding the other Chapter 31
charged offenses. Cast in this light, the fallaciousness of the position is crystal clear.
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(quoting Commonwealth v. Booth, 766 A.2d 843, 846 (Pa. 2001); Commonwealth v.

Dickson, 918 A.2d 95, 100 (Pa. 2007) (“we must construe all penal provisions strictly in
favor of defendants’ liberty interests”). Applying these precepts to 18 Pa.C.S. § 6318 (b),
and in light of the special weight afforded acquittals, we find that the default grading must
apply because the fact-finder specifically determined that Appellee did not commit the
separately charged Chapter 31 offenses.

For the foregoing reasons, the Superior Court’s order vacating the judgment of
sentence and remanding for resentencing is affirmed, albeit on different grounds.

Jurisdiction is relinquished.

Mr. Chief Justice Castille, Mr. Justice Baer and Madame Justice Todd join the opinion.
Mr. Justice Saylor files a concurring opinion.

Mr. Justice Eakin files a dissenting opinion in which Mr. Justice McCaffery joins.
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