[J-132-1998]
IN THE SUPREME COURT OF PENNSYLVANIA
EASTERN DISTRICT

Commonwealth of Pennsylvania, . No. 0004 E.D. Appeal Docket 1998
Appellee . Appeal from the Order of the Superior
: Court dated July 17, 1996 at No. 02106
V. : Phila 1995 reversing the Order of the
. Philadelphia County Court of Common
William Allen, . Pleas dated May 12, 1996 at No. 9411-
: 0024
Appellant

681 A.2d 778, 452 Pa. Super. 200
SUBMITTED: June 10, 1998

OPINION OF THE COURT

MR. JUSTICE NIGRO DECIDED: February 26, 1999
This is an appeal from the order of the Superior Court reversing the trial court’s

suppression of the drugs found on appellant’s person during the course of an investigatory

stop made pursuant to Terry v. Ohio, 392 U.S. 1, 88 S.Ct. 1868 (1968). The issue
presented for our review concerns whether the police officer who discovered the drugs on
appellant’s person during the course of the investigatory stop had a reasonable suspicion
that appellant was currently engaged in criminal activity at the time that he conducted the
investigatory stop. Because we conclude that the police officer did not have a reasonable
suspicion that appellant was currently engaged in criminal activity at the time of the stop,
we reverse the Superior Court’s order reversing the trial court’s suppression of the physical
evidence.

Initially, we note that we are bound by the factual findings of the suppression court

which are supported by the record, and are limited to determining whether the legal
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conclusions that the suppression court drew therefrom are correct. Commonwealth v.

Brown, 711 A.2d 444, 451 (Pa. 1998)(citing Commonwealth v. Cortez, 507 Pa. 529, 491

A.2d 111, (1985), cert. denied, 474 U.S. 950, 106 S.Ct. 349 (1985)). With this standard of
review in mind, a recitation of the circumstances underlying the instant appeal are in order.

On October 24, 1994, Philadelphia Police Officer Kyle Bey received information from
a retired police lieutenant named Grixbie Stephens that a man nicknamed “Mookie” had
been selling drugs out of a house located at 2128 North Natrona Street in North
Philadelphia.! Upon receiving the information, Officer Bey proceeded to 2128 North
Natrona Street with his partner and Stephens, ostensibly to investigate appellant’s
activities. Upon arriving there, Officer Bey observed appellant sitting, apparently asleep,
in a chair in front of the house. Appellant met the general description of “Mookie” given by
Stephens. When Officer Bey exited his patrol car to approach appellant, he noticed a large
bulge in appellant’s front left pocket. Concerned that appellant might be armed, Officer Bey
ordered appellant to get up and put his hands against the wall. Appellant complied, and
when he did, his sweatshirt pocket flared open, revealing several packets of crack cocaine.
Officer Bey handcuffed appellant, searched him, and found several more packets
containing crack cocaine in his front left pocket. Appellant was arrested and charged with
several drug possession offenses. He moved to suppress the drugs found on his person
as the fruit of an illegal stop and/or arrest, prompting the trial court to hold a suppression

hearing on March 13, 1995.

! Although the lower courts cite Grixbie Stevens as the source of Officer Bey’s information,
and 2128 North Latona Street as the location of the alleged drug dealing, the record
reflects that the correct spelling of the lieutenant’s name is Grixbie Stephens and that the
correct spelling of the location of the alleged drug dealing is 2128 North Natrona Street.
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At the suppression hearing, Officer Bey was questioned concerning the content of
the information provided to him by Stephens prior to appellant's arrest. Officer Bey’s
testimony regarding the substance of the information given to him by Stephens was as
follows:

| had spoken to him [Stephens] at the district, the 22", at 17™
and Montgomery. And he had related to me that he was
working with a senior citizens organization, some adult
services that he renders. And he had information on the 2100
block of Natrona Street, the exact address of this information
being 2128 North Natrona Street. That a woman who had lived
there, a senior citizen who he was to be doing work for,
handling a service for, was having drugs sold out of her house,
not by her, but by others, and that the drugs were also being
sold at the street level in front of her property. At that time he
also gave me a description of a male and the nickname of a
male. This description was of a middle-aged man, heavyset,
who went by the name of Mookie. . . . He gave information to
me of this person being known to carry a gun and sell narcotics
either from inside of this location or outside.

(N.T., 3/13/95, at 8-9.)

Officer Bey also testified at the suppression hearing that he knew the 2100 block of
North Natrona Street to be a high drug traffic area, but he had never personally made any
narcotics arrests there. He further stated that upon receiving the information from
Stephens, the name “Mookie” clicked in his head, and he believed that he had come into
contact with “Mookie” before while on duty. However, he could not remember when, or in
what context, that contact took place.

Following the suppression hearing, the trial court concluded that Officer Bey did not
have a reasonable suspicion that appellant was currently engaged in criminal activity at the
time of the investigatory stop, and therefore suppressed the physical evidence seized from
appellant’s person. The trial court’s decision to suppress the physical evidence was largely

based on its finding that the information provided to Officer Bey by Stephens was skeletal
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at best, and failed to provide any details concerning the dates, times, and frequency of the
alleged drug sales. In addition, the trial court noted that Officer Bey failed to personally
observe any suspicious conduct on appellant’s part that would corroborate the incriminating
aspects of the information provided by Stephens.

The Commonwealth took an interlocutory appeal to the Superior Court following the
trial court’s suppression of the drugs found on appellant.? The Superior Court, with Judge
Del Sole dissenting, reversed the trial court’s suppression of the drugs. The Superior Court
specifically found that the information provided by Stephens did, in fact, create a
reasonable suspicion on Officer Bey’s part that appellant was engaged in criminal activity
at the time of his initial Terry stop, that Officer Bey was justified in proceeding to conduct
a pat down search for weapons, and that the initial discovery of cocaine inside appellant’s
sweatshirt provided probable cause to arrest him. This Court granted appellant’s petition
for allowance of appeal.®

The police are permitted to stop and briefly detain citizens whenever they have a
reasonable suspicion, based on specific and articulable facts, that criminal activity may be

afoot. Terry v. Ohio, 392 U.S. 1, 21, 30, 88 S.Ct. 1868, 1880, 1884 (1968); Commonwealth

v. Melendez, 544 Pa. 323, 676 A.2d 226, 228 (1996); Commonwealth v. Hicks, 434 Pa.

153, 160, 253 A.2d 276, 280 (1969). In evaluating whether a stop is justified, courts

consider whether or not an informant’s tip creates a reasonable suspicion of current

2 The Commonwealth’s interlocutory appeal to the Superior Court was taken pursuant to
Pennsylvania Rule of Appellate Procedure 311(d), which permits Commonwealth appeals
as of right from lower court decisions that the Commonwealth certifies will either terminate
or substantially handicap the prosecution.

% In addition to arguing that Officer Bey lacked reasonable suspicion justifying an
investigatory stop, appellant argues that he was arrested without probable cause.
Appellant, however, only argued the lack of reasonable suspicion in his petition for
allowance of appeal. Thus, that is the only issue before this Court.
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criminal activity based on the totality of the circumstances. Alabama v. White, 496 U.S.

325, 328-29, 110 S.Ct. 2412, 2415 (1990); Commonwealth v. Martin, 705 A.2d 887, 892

(Pa. Super. 1997); Commonwealth v. Wilson, 440 Pa. Super. 269, 275-76, 655 A.2d 557,

560-61 (1995)(citing Commonwealth v. Epps, 415 Pa. Super. 231, 233-34, 608 A.2d 1095,

1096 (1992)). The informant’s reliability, veracity, and basis of knowledge are all relevant

factors. Alabama v. White, 496 U.S. 325, 328, 110 S.Ct. 2412, 2415 (1990)(citing lllinois

v. Gates, 462 U.S. 213, 230, 103 S.Ct. 2317, 2328 (1983)). Of course, the information

supplied to the police by the informant must contain “specific and articulable facts” that lead

the police to reasonably suspect that criminal activity may be afoot. See Commonwealth
v. Melendez, 544 Pa. 323, 676 A.2d 226, 228 (1996)(citing Terry v. Ohio, 392 U.S. 1, 21,
88 S.Ct. 1868, 1880 (1968)). In addition, if the police reasonably believe that a suspect
may be armed and dangerous, then they are permitted to conduct a limited pat-down
search of the suspect’s outer clothing for weapons to ensure their safety. Terry v. Ohio,

392 U.S. 1, 27, 88 S.Ct. 1868, 1883 (1968); Ybarra v. lllinois, 444 U.S. 85, 92-93, 100 S.Ct.

338, 342-43 (1979).

Having reviewed the testimony provided at the suppression hearing, the trial court’s
Findings of Fact and Conclusions of Law, and the Superior Court’s opinion reversing the
suppression of the drugs found on appellant, we conclude that at the time of the initial Terry
stop, Officer Bey did not possess sufficient information to raise a reasonable suspicion that
appellant was currently engaged in criminal activity. Officer Bey offered no indication in his
testimony at the suppression hearing that Stephens had given him any information
concerning when appellant was alleged to have sold drugs at 2128 North Natrona Street,
or with what regularity and frequency he was selling drugs there. In addition, Officer Bey's
testimony fails to establish whether or not Stephens told him the specific basis of the
knowledge concerning the drug activity. The trial court found that Stephens told Bey that

he received his information concerning the drug dealing at 2128 North Natrona Street from
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a senior citizen for whom he provided services. Bey’s testimony provides no indication that
Stephens told him how the senior citizen who gave him his information knew that “Mookie”
had been selling drugs and carrying a gun at 2128 North Natrona Street. Therefore, the
trial court correctly concluded that Officer Bey was unaware of the specific basis of
knowledge of the senior citizen who gave the information concerning “Mookie” to
Stephens.* The skeletal information provided to Officer Bey by Stephens, combined with
the mere fact that appellant was sitting, apparently asleep, outside of 2128 North Natrona
Street upon Bey’s arrival, simply fails to support the Superior Court’s conclusion that Officer
Bey had a reasonable suspicion that appellant was currently engaged in criminal activity
at that time.”

Importantly, appellant’s presence outside 2128 North Natrona Street upon Officer
Bey’s arrival there corroborated only an innocent detail of the information provided by
Stephens. Officer Bey could have corroborated Stephens’ information by observing
suspicious conduct on the part of appellant, and thereby developed the requisite
reasonable suspicion that appellant was dealing drugs to justify a Terry stop. See

Commonwealth v. Hawkins, 692 A.2d 1068, 1071 (Pa. 1997)(plurality opinion)(“Upon

receiving unverified information that a certain person is engaged in illegal activity, the police

* Contrary to the trial court, the Superior Court stated that a senior citizen living at 2128
North Natrona Street was the source of Stephens’ information concerning the alleged drug
activity at that address. However, Bey’s testimony does not clearly specify who told
Stephens about the drug activity. The trial court’s finding that the source of Stephen’s
information was a senior citizen for whom he provided services is supported by the record
and we are thus bound by it. In any event, even if the senior citizen lived at 2128 North
Natrona Street, Officer Bey was never made aware of the specific basis of his or her
knowledge.

®> We do not question Stephens’ veracity or reliability, and we are sure that he relayed the
information that he received to Officer Bey with only the most laudable intentions.
However, we are not of the opinion that the information that Stephens provided to Officer
Bey, in and of itself, is sufficient to justify Officer Bey’s investigatory stop of appellant.
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may always observe the suspect and conduct their own investigation. If police surveillance
produces a reasonable suspicion of criminal conduct, then the suspect may, of course, be

briefly stopped and questioned [pursuant to Terry v. Ohio] . . . .").

In sum, Officer Bey received second-hand information that lacked any indication with
what frequency appellant was selling drugs, or that appellant was currently engaged in
doing so. He then proceeded to observe appellant sitting in a chair, apparently asleep,
outside the property where Stephens relayed that he had been dealing drugs. Officer Bey
should have obtained more information concerning the senior citizen’s basis of knowledge,
and appellant’s alleged drug dealing, before conducting an investigative stop. In the
alternative, as was mentioned above, Officer Bey could have attempted to personally
observe suspicious conduct on the part of appellant, which would have corroborated the
incriminating aspects of Stephens’ information. Unfortunately, Officer Bey instead decided
to rely on the non-specific and second-hand information provided to him by Stephens as
his justification for stopping appellant. As a result, Officer Bey’s decision to stop appellant
and pat him down for weapons was not prompted by a reasonable suspicion that appellant
was currently engaged in criminal activity.®

The Fourth Amendment to the United States Constitution, and Article 1, Section 8
of the Pennsylvania State Constitution require that police officers have within their

knowledge “specific and articulable facts” raising a reasonable suspicion that criminal

® In reaching the opposite conclusion, the Superior Court relied on In the Interest of S.D.,
429 Pa. Super. 576, 633 A.2d 172 (1993), where the court found that reasonable suspicion
justified an initial investigative stop. In that case, an individual walking the streets in a high
crime area during the early hours of the morning saw two men carrying drugs and guns.
He immediately informed an officer patrolling nearby of his observations, and the officer
proceeded to conduct a Terry stop of the suspects. In the instant case, Stephens was not
an eyewitness to any criminal activity. His basis of knowledge was a third person, whose
basis of knowledge was unknown to Officer Bey. In addition, Stephens did not provide any
information to Officer Bey suggesting that appellant was currently engaged in criminal
activity. Thus, In the Interest of S.D. is inapposite.
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activity is afoot before they conduct an investigatory stop of an individual. See, e.q.,

Commonwealth v. Melendez, 544 Pa. 323, 676 A.2d 226, 228-29 (1996)(discussing federal

and state constitutional constraints on police investigatory stops recognized in Terry v.

Ohio, 391 U.S. 1, 88 S.Ct. 1868 (1968), and Commonwealth v. Hicks, 434 Pa. 153, 253

A.2d 276 (1969)). We find that, considering the totality of the circumstances, Officer Bey
did not have within his knowledge “specific and articulable facts” raising a reasonable
suspicion that appellant was currently engaged or about to engage in criminal activity at the
time of his investigatory stop. Because the physical evidence seized from appellant’s
person was obtained by contravening his rights under the Fourth Amendment to the
Federal Constitution and Article 1, Section 8 of the Pennsylvania State Constitution, we
reverse the Superior Court’s order reversing the trial court’s suppression of the physical
evidence.

Mr. Justice Castille files a dissenting opinion in which Madame Justice Newman and

Mr. Justice Saylor join.



