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This is an action by a corporation to recover the difference between the amount of
money advanced to a salesman and the amount of commissions earned prior to the
salesman’s election to terminate the contract. We granted allowance of appeal to consider

whether Snellenburg Clothing Co. v. Levitt, 282 Pa. 65, 127 A. 309 (1925), which the lower

courts found controlling, should be overruled. We conclude that Snellenburg Clothing

should be overruled, and remand the matter to the common pleas court for further
proceedings.

Banks Engineering Company, Inc., the Appellee, distributes pneumatic and
hydraulic equipment components. In 1992, Ed Banks, the company’s general manager, and
Michael Polons, the Appellant, negotiated an agreement under which Polons would work

as an independent sales representative for Banks Engineering. The agreement, executed



on July 1, 1992, provided that Polons would be entitled to receive certain commissions

based on gross sales to new accounts.! The agreement also provided:

To compensate for low commission payments due to low initial sales, Banks
will pay a draw against commission. This draw will continue until the
commissions exceed the draw and this contract is in effect. Once the
commissions exceed the draw the rate of payment will continue at the rate
of the draw until the total amount of the draw is compensated for by
commissions in excess of the draw or by other means. When the total draw
has been compensated for by commissions earned or other means the full
commission will be paid and the draw eliminated.

The rate of the draw was set at $2800 per month, to be paid within fifteen days of
the end of each month, with commissions being credited in the month following the month
in which the order was paid.

When Polons picked up his first check in August of 1992, Banks had him sign what
he termed an “addendum” to the agreement, which contained an acknowledgment of

receipt of the check and further stated:

It is understood that this draw is a non-interest loan and is to be paid back by
commissions earned or by other means. In the event of termination of this
contract any and all outstanding draw amounts will become due within ninety
days. After ninety days any amounts still due will accrue with interest at prime
rate compounded annually.

Polons worked for Banks Engineering for slightly more than a year and a half, each
month receiving a check for $2800 along with a statement showing gross sales, the amount
of commissions credited for the previous month, the difference between the draw and the
commissions, and a cumulative total of these figures. The running total of the difference

between draw and commissions paid was labeled “Balance Due Corporation”.

! Commissions based on sales of new product lines obtained by Polons for Banks

Engineering were also included in the agreement.
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In April of 1994, Polons terminated the agreement. Banks Engineering advised
Polons by letter that the draw in excess of commissions totaled $38,989.86, which he was
expected to repay pursuant to the agreement. The letter also indicated that if the full
amount was not paid within ninety days, interest would be assessed in accordance with the
August 1992 addendum. When Polons failed to respond, Banks Engineering filed a breach
of contract action seeking the difference between the draw and commissions, plus interest.?

Following a non-jury trial at which Banks and Polons were the only witnesses, the
court ruled in favor of Banks Engineering on the breach of contract claim. In its opinion
denying post-trial motions, the court stated that the case was controlled by Snellenburg
Clothing. The court declined to award interest, holding that the August 1992 addendum was
unenforceable for lack of consideration.®

On appeal to the Superior Court, Polons argued that the court’s interpretation of the

contract was erroneous, and that Snellenburg Clothing should not apply because, inter alia,

it was “out of date” and its rationale had been rejected by most other jurisdictions. Superior
Court took note of an annotation in A.L.R. 3d, examined several cases from other
jurisdictions involving the duty of an employee or agent to repay advances in excess of
commissions, and acknowledged the “compelling rationale behind the majority view.”
Nevertheless, recognizing that as an intermediate appellate court it lacked authority to

overrule Snellenburg Clothing, the court affirmed the judgment.

In Snellenburg Clothing, Nate Levitt was engaged by the company as a traveling

salesman. The company agreed to pay him a specified commission and “to advance a

2 As customers paid for orders in the months following Polons’s departure, a credit

was entered in favor of Polons against the “balance due corporation,” thus Banks
Engineering’s complaint sought damages of approximately $36,000, and at the time of trial
the amount claimed was about $34,500.

3 Banks did not appeal the trial court’s determination that the addendum was not a
part of the original agreement and was not enforceable as a separate agreement.
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drawing account of $15,000 per annum’” plus traveling expenses, “all such advances,

either for drawing account or traveling expenses, to apply against and be deducted from
Levitt's total earnings. After the relationship was terminated by mutual consent, the
company sued Levitt to recover payments in excess of commissions earned. Levitt argued
in defense that the advances were paid to him as salary and were not to be repaid except
as deductions from his earnings. The common pleas court ruled in favor of the company,

and our Court affirmed. We wrote

The parties apparently did not anticipate earnings falling below the amount
of the advances, and consequently made no express provision for the
contingency. This, however, is no reason for reading into the contract
something it does not contain and thus make a new contract for the parties.
Had they intended the advances should be in lieu of salary and treated as
such in event the commissions earned by defendant were insufficient to
balance the account, it would have been a simple matter to have so stated.
In absence of provision in the contract warranting such construction, we feel
constrained to treat the advances strictly as such and require return of any
excess.

282 Pa. at 67-68, 127 A. at 310.

Polons argues, as he did in Superior Court, that Snellenburg Clothing should be

overruled, offering this quotation in support:

[T]he overwhelming preponderance of caselaw is to the effect that while the
parties may provide in the agreement for personal liability, in the absence of
language, or at least some evidence, indicative of such an intention, it will
generally be presumed that no liability was intended and that the principal’s
sole source of reimbursement was intended to be the fund contemplated, that
is, the anticipated commissions . . ..

Michael J. Greene, Annotation, Personal Liability of Servant or Agent for Advances or

Withdrawals in Excess of Commissions Earned, Bonus or Share of Profits, 32 A.L.R. 3d

802 (1970).
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It is helpful to begin by clarifying the sense in which Snellenburg Clothing is

understood to create a presumption in favor of repayment of draws against commissions,
and cases from other jurisdictions a contrary presumption. Neither establishes a
presumption in the sense of requiring that a particular inference be drawn from the proof
of certain facts. Rather, each presumes a certain meaning for the terms used by the

parties. The Court in Snellenburg Clothing, for instance, understood “advance” to include

by definition an expectation of repayment. Absent specific language or other evidence
indicating that the parties gave a different meaning to the term, the Court applied this
meaning in construing their agreement. This is the import of the Court’s statement that it
felt “constrained to treat the advances strictly as such.” 282 Pa. at 68, 127 A. at 310. In
other jurisdictions, the courts interpreted the term “advance” differently. For example, in

Tannen v. Equitable Life Insurance Company of Washington, 303 So.2d 352 (Fla. App.

1974), the court explained

advances are generally in the nature of salary, and not a loan to the
employee, unless from the language of the agreement it is explicit that the
advances are intended to be a loan. . . . It is assumed that employment
agreements like the one before us in the instant case are imposed by
employers with a superior bargaining position. Moreover, since the funds
have previously been transferred to the agent, repayment to the employer
operates as a forfeiture, unless there is a clear understanding between the
parties that the advances were intended as a personal indebtedness of the
agent.

Id. at 354 (citations omitted).
Having in mind the varied understandings of what is contemplated by an “advance”
or “draw”, upon due consideration we are of the opinion that the assumption underlying the

Snellenburg Clothing decision does not necessarily comport with common experience and

understanding, and therefore we overrule that decision. It is equally erroneous, however,
to assume that “advances” or “draws” are in the nature of salary, and thus to be repaid only

from commissions. Rather, it is more appropriate to recognize that such terms are neutral
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with respect to the issue of repayment beyond commissions earned, and courts should
follow the rules of contract interpretation generally applicable when parties to a contract

disagree as to the meaning of its terms. See, e.g., Pritchard v. Wick, 178 A.2d 725 (Pa.

1962).* See generally, Restatement (Second) of Agency § 382 (1958), comment d:
(“Whether or not money given by a principal is given as an advance and is to be repaid by
the agent in the event that his commission or other compensation does not amount to the
sum advanced, is dependent upon the interpretation of the contract between them.”)
This case Illustrates the flaw in the reasoning of the cases establishing a
presumption against the obligation to repay advances in excess of commissions. To take
but one example, as noted above one of the reasons offered in support of this approach
is the assumption that such agreements are imposed by employers, who have superior
bargaining position. This may be true in some or even many cases, but there is neither
logical nor empirical basis for approaching any particular case with this preconception in
mind. The mere fact that Banks Engineering operates as a corporation, for instance, does
not justify the assumption that it thereby enjoyed superior bargaining power. The record
indicates that Banks Engineering is a family corporation owned by Ed Banks, his wife, and
their daughter. Moreover, it appears from the testimony of both Banks and Polons that they
personally negotiated the terms of the agreement back and forth over a period of time,
beginning with a draft produced by Banks. It was not a “take it or leave it” form presented
for Polons’s signature. Indeed, Banks Engineering had not advertised for or otherwise

solicited the services of a salesman. Rather, Polons approached Banks Engineering

4 The court should first attempt to interpret the contract, that is, to determine the

meaning attributed by the parties to their expressions of agreement, through the use of
standard rules of interpretation. Depending upon the evidence, however, the court may find
it necessary to supply a term which is reasonable under the circumstances to rectify the
parties’ omission. See Restatement (Second) of Contracts § 204 (1979); Murray On
Contracts 8 90.
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representing himself as an experienced salesman in the area, Polons prepared the sales
projections on which the anticipated commissions and amount of the draw were based, and
Polons agreed to be compensated by straight commission rather than salary. We cite this
evidence not to indicate what weight it should be given in deciding the case, but to
demonstrate the fallacy of the decisional model which assumes a state of affairs that may
or may not exist.

Since the evidence will vary from case to case, we find no cause to assume a
particular interpretation and thereby assign the employer the burden of proving a contrary

meaning. Indeed, our purpose in overruling Snellenburg Clothing is to remove precisely the

same burden from the employee. Rather, the employer’s burden, as the party filing the
complaint, is to produce sufficient evidence of entitlement to repayment to withstand a
nonsuit. Beyond this, each party must offer the court evidence and advocate its position,
and the court must weigh the plausibility of one interpretation against the other to ascertain
the parties’ respective rights and duties.

The common pleas court decided this case strictly under the authority of

Snellenburg Clothing, which it described as “impos[ing] a duty upon the one receiving the

payments to return the excess payments in the event commissions failed to equal the
advances made.” Opinion at 3. Because we overrule that decision herein, we shall remand
the matter to the common pleas court to interpret the contract by considering the evidence

adduced by both parties.®

5 In interpreting contracts executed before this decision, courts may no longer rely as

a matter of law on the meaning of terms such as “advance” or “draw” assumed in
Snellenburg Clothing. Nevertheless, a party may argue as a matter of fact that it relied on
that understanding in making the agreement, perhaps even to the degree that the party
understood Pennsylvania law to require full repayment of advances or draws. In other
words, the existence of the Snellenburg Clothing presumption at the time the contract was
drafted may be relevant in discerning the intent of the parties.
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Mr. Chief Justice Flaherty files a Concurring and Dissenting Opinion.
Mr. Justice Nigro files a Concurring and Dissenting Opinion.
Mr. Justice Saylor files a Concurring and Dissenting Opinion in which Mr. Chief

Justice Flaherty joins.
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