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DISSENTING STATEMENT

MR. JUSTICE CAPPY DECIDED: September 28, 2000

The majority has chosen to dismiss this matter as improvidently granted. |
respectfully dissent from that decision.

Our system of dispute resolution rests upon the bedrock foundation that due
process of law requires, inter alia, meaningful notice. One reason for this elementary
requirement of meaningful notice is that justice is best served when both parties are
apprised of the issues involved in a case so that they may be fully prepared to advocate
their side of the dispute and to educate the tribunal about the matter. Without meaningful

notice of the points at issue, an adjudication would devolve into nothing more than trial by

ambush.



Appellant William McAndrew was denied meaningful notice in this case. Mr.
McAndrew, a fourteen-year civil servant, received a furlough notice from the Department
of Community Affairs advising him that he was being dismissed because his “position will
not be funded.” At the hearing before the State Civil Service Commission, Mr. McAndrew
was prepared to contest his furlough on the Department’s stated reason of a lack of
funding. However, without amending its reason for furlough prior to the hearing, the
Department proceeded on a different basis for dismissal before the Commission.
Specifically, at the hearing the Department contended that Mr. McAndrew was furloughed
due to lack of work.

This “switch in time” deprived Mr. McAndrew of the opportunity to challenge the
Department’s actions and provide the Commission with relevant evidence regarding his
furlough for lack of work. Of greater import, the notice was in violation of the clear and
unambiguous terms of the Commission’s own Policy Management Directive that requires
a notice to a furloughed employee to include, inter alia, the reason for the furlough. Policy

Directive 580.11; cf. Housing Authority of the County of Chester v. State Civil Service

Commission, 730 A.2d 935 (Pa. 1999)(policy directive has same force of law as regulation).

As Mr. McAndrew was denied an opportunity to refute the Department’'s newly
offered reason for furlough and because the Commission disregarded its own legally
binding directive, | respectfully dissent and would reverse the order of the Commonwealth

Court.

Mr. Justice Nigro joins this dissenting statement.
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