STATE OF RHODE ISLAND AND PROVIDENCE PLANTATIONS

PROVIDENCE, SC SUPERIOR COURT
MITKEM CORPORATION

V. ) C.A. No. 2001-2175

JAN H. REITSMA, in his capacity as
Director of THE RHODE ISLAND
DEPARTMENT OF ENVIRONMENTAL :
MANAGEMENT

DECISION

NUGENT, J. Beforethis Court isan apped by Mitkem Corporation (Mitkem) of the Department of

Environmental Management’s (DEM) decison refusing to certify that Mitkem qudifies for the sdes and
use tax exemption provided by G.L. 1956 § 44-18-30(15). Mitkem seeks reversd of DEM’s

decidon. Juridictionis cdlamed pursuant to R.I.G.L. 1956 § 42-35-15.

Facts/Travel
On April 25, 2000, Mitkem requested that DEM certify that its analytical testing laboratory
located at 175 Metro Center Boulevard, Warwick, RI, qudified for a sdes and use tax exemption
under G.L. 1956 § 44-18-30(15). The exemption would cover the period from March 4, 1994
through December 31, 1999. Mitkem represented in its request that the facility was incorporated and

its assets used for the primary purpose of aiding in the control of water and air pollution in this state.



DEM must certify that the facility meets the requirementsof G.L. 1956 § 44-18-30(15) in order for
Mitkem to claim the exermption.

On July 24, 2000, DEM denied Mitkem's request for certification stating thet it had never
evauated or had opportunity to evauate property and supplies acquired by an independent andyticd
l[aboratory under R..G.L. 844-18-30(15) and that it higtoricdly interpreted R.I.G.L. 1956 §
44-18-30(15) as being intended to provide tax relief for equipment that is required or regulated by
permit.

On October 20, 2000, Mitkem requested that DEM reconsider its initid denid of certification.
DEM denied Mitkem'’ s request for reconsideration on April 2, 2001.

On May 1, 2001, Mitkem filed a complaint in this Court appedling DEM’s decison of April 2,
2001.

Jurisdiction

Section 42-35-15(a) provides “that any person who has exhausted al adminigtrative remedies
available within the agency, and who is aggrieved by a find order in a contested case is entitled to
judicia review under this chapter.” A contested case is “a proceeding, including but not restricted to
ratemaking, price fixing, and licenang, in which the legd rights, duties, or privileges of a specific party
arerequired by law to be determined by an agency after an opportunity for ahearing.” R.I.G.L. 1956 §
42-35-1(c). No hearing was held. While arguably this Court possesses jurisdiction to review DEM’s
decison, if it congtitutes afind order, thereis no evidence in the record or findings of fact to review.

In its letter to defendant of April 25, 2000, Mitkem requested a determination pursuant to
R.I.G.L. 844-18-30(15) that the tangible persond property and supplies listed on “Exhibit A” attached

thereto were acquired for incorporation into or used and consumed in the operation by the corporation
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of its teding laboratory in Warwick, R.l. during the period commencing March 4, 1994 through
December 31, 1999 and qualified for the sales and use tax exemption provided by RI.G.L.
844-18-30(15). Mitkem gated that it would ‘not go into detail describing the testing activities the
corporation conducts . . . since it was obvious from the discussions during the meeting that you

are very familiar with the work done . . . and the role those testing activities play in ading the control of
ar and water pollution in this sate.” Mitkem went on to represent that “the assets in question were
incorporated into or used and consumed at the facility in connection with the testing activities conducted
at that location, that the primary purpose of the testing activities . . . has been and continuesto beto aid
in the control of the pollution or contamination of the water or air of the Sate, and that approximately
70% of thetesting . . . during this period related to sites located in Rhode Idland and contiguous states.”
Further, Mitkem represented that approximately 30% of the work performed at the facility related to
remediation, 70% related to investigation and less than 1% of the work related to abatement,” which
totals more than 100%.

According to Mitkem, the property listed on “Exhibit A” cost approximately $1,391,662 and
the supplies consumed cost approximately $1,969,007 and included bottles, chemicals, lab glassware
and gases.

Exhibit A listed equipment without invoices, dates of purchase, cost, specific function or use.
There were no specifics provided on supplies consumed.

The Defendant in its response of July 24, 2000 stated, inter dia, that “we have never evauated,
or had opportunity to evauate property and supplies acquired by an independent analytica |aboratory
under this statute. Higtoricdly, the requests evauated and certified by DEM under this program have

been for purchases made by manufacturers for equipment directly added to their operations for
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purpaoses of pollution control.” DEM did not chalenge or question plaintiff’ s representations or seek to
evauate Mitkem’ s property and supplies.

R..G.L. 845-35-15(g) provides, inter dia, “the court shal not subdtitute its judgment for that
of the agency asto the weight of the evidence on questions of fact. The court may . .. remand the case
for further proceedings. .. "

Other than the representations of Mitkem, there is no evidence in the record or findings of fact
by the agency on such essentid issuesas. (1) wasor is Mitkem awater or ar pollution control facility;
(2) what persond property or supplies were acquired for incorporation into or used and consumed in
the operation of Mitkem; (3) when acquired; (4) what use was made of the property and supplies; (5)
when was the property used and consumed; (6) how did this aid in the control of the pollution or
contamination of the water or air of the state; (7) what was the purpose of the operation of Mitkem for
each year it seeks certification; (8) was the property or supplies acquired for incorporation into or used
and consumed in the operation of Mitkem. This lig is not meant to be exclusve or dl incdlusve but
rather illugtrative only, bearing in mind that Statutesthat “. . . purport to exempt property from taxation

are to be drictly construed againgt the taxpayer, and in favor of the public, unless by their terms they

disclose a clear intention to grant an exemption.” Dart Industries v. Clark, 696 A.2d 306 (R.l. 1997)

(cting American Hoescht Corporation v. Norberg, 462 A.2d 369, 371 (R.l. 1983)). The burden of

proof is on the taxpayer to prove that it is entitled to the exemption clamed. Rhode Island Lithograph

Corporation v. Clark, 519 A.2d 589 (R.1. 1987).

Because the record is devoid of any evidence or findings of fact, this case is remanded to the
agency for further proceedings, to take evidence, make findings of fact, conclusons of law, and a

decison in accordance therewith. Thereafter, plaintiff may seek further review by this Court.
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Counsd shal submit an appropriate order for entry after notice.



