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DECISION 
 

SILVERSTEIN, J. Before the Court for decision is the Joint Petition to Approve Settlement 

Among Plaintiff and Defendants, Adler, Pollock & Sheehan, P.C., Robert I. Stolzman, Keith 

Stokes and J. Michael Saul.  Several of the non-settling defendants, including First Southwest 

Company (First Southwest) and Wells Fargo Securities, LLC (Wells Fargo), object to the 

proposed  settlement which  pends before the  Court pursuant to the provisions of G.L. 1956 § 

42-64-40, the 38 Studios Settlement Act, so-called (the Act).   

 Pursuant to the Act, this Court heretofore approved a settlement among Plaintiff and 

other Defendants by Order dated July 25, 2014 following the issuance of a written decision on 

July 22, 2014, see 2014 WL 3709683 R.I. Super. July 22, 2014.  Under the terms of this 

proposed settlement, the settling Defendants jointly will pay $12.5 million to Plaintiff and the 

Plaintiff and the settling Defendants will receive releases as provided in the settlement agreement 

and in the forms attached as exhibits to the settlement agreement.  Certain insurance carriers also 

will receive releases as indicated. 

 Subsection (a) of the Act, as further explicated in the July 2014 Decision, provides that a 

defendant “. . . who has resolved its liability to the Rhode Island Commerce Corporation 
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(Plaintiff) in a judicially approved good faith settlement is not liable for claims for contribution 

or equitable indemnity regarding matters addressed in the settlement . . . .” (Emphasis added).  

Further, subsection (c) of the Act in its entirety provides the following: 

“For purposes of this section, a good faith settlement is one that 

does not exhibit collusion, fraud, dishonesty, or other wrongful or 

tortious conduct intended to prejudice the non-settling 

tortfeasor(s), irrespective of the settling or non-settling tortfeasors’ 

proportioned share of liability.” 

 

 The specific basis asserted by certain of the non-settling defendants for the objections to 

court approval are: 

(1) the constitutional objections raised by certain Defendants 

which were the subject of this Court’s prior Decision dated July 

22, 2014
1
; 

(2) a so-called fairness argument made by Defendant First 

Southwest and joined in by a number of the other non-settling 

defendants; and 

(3) the failure by the settling parties (both Plaintiff and settling 

Defendants) to comply with the good faith provisions of the Act 

asserted by Defendant Wells Fargo. 

 

 Taking the objections in the order set forth above, the Court quickly will dispose of the 

first objection by incorporating herein and making part hereof its July 22, 2014 Decision.  

Accordingly, again, “. . . The Court finds that the 38 Studios Settlement Act is constitutional.”  

Turning now to the objection advanced by First Southwest, the fairness or perhaps more 

appropriately the lack of fairness objection referred to above.  First Southwest argues that Great 

American Insurance Company (Plaintiff’s insurer) (Great American), which under certain 

circumstances might be required to tender a defense to Defendants Saul and Stokes (former 

officers of Plaintiff and/or to pay judgments against them or either of them) by virtue of the 

                                                           
1
 By Order dated October 10, 2014 the Rhode Island Supreme Court denied certiorari sought by 

certain of the Defendants.  (See Rhode Island Economic Development Corporation v. Wells 

Fargo Securities, LLC, SU-14-0230.)   
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settlement is shielded from liability to the non-settling defendants if approved.  The Great 

American policy in favor of Plaintiff is attached as Exhibit A to First Southwest’s memorandum 

of law in support of its objection, etc. dated August 21, 2005.  Not only does First Southwest 

contend that Great American will be shielded from liability to non-settling defendants, it also 

contends that Great American has not resolved its liability to Plaintiff and that Great American 

specifically is liable to First Southwest, Wells Fargo and the other non-settling defendants for 

contribution claims as against Saul and Stokes.  The Court notes that Great American is neither a 

party to the litigation pending before it nor a party to the settlement agreement.  The Court is 

aware of the provisions of Plaintiff’s policy issued by Great American which precludes coverage 

for claims by the named insured (the Plaintiff) against other insureds (in this case Saul and/or 

Stokes).  The Court further notes that the policy would not provide coverage for intentional torts 

such as fraud which here is one of the specific causes of action asserted by Plaintiff against all of 

the settling Defendants (including Saul and Stokes).  A careful review of the Act and the 

settlement agreement by the Court leads it to conclude that the settling Defendants (all of whom 

are parties to the settlement agreement) are by the agreement resolving their liabilities to 

Plaintiff.  The settlement contemplates the payment of $12.5 million to Plaintiff at a time when 

there are pending before the Court substantial dispositive motions brought on behalf of all of the 

Defendants.  The Court has been made aware of the cannibalizing nature (so-called) of insurance 

policies which afford coverage to many of the Defendants and believes if the settlement falls 

within the statutory language it would be inappropriate for the Court not to approve the 

Settlement.  Thus, the determinative issue before the Court is—is this settlement a good faith 

settlement as defined in subsection (c) of the Act? 
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 Wells Fargo contends that the statutory imperative of a good faith settlement here is 

lacking and thus, the Court should not affirm the settlement pursuant to the provisions of the Act.  

Wells Fargo tells the Court (as does First Southwest) that it does not object to a settlement, it 

objects to a settlement that invokes the provisions of the Act.  Wells Fargo’s argument primarily 

is predicated upon its claim that a sworn affidavit (and a so-called verified motion for summary 

judgment) filed by Defendant Saul are so directly opposite to deposition testimony elicited from 

him early in the case that Saul’s affidavit and memo are perjurious.  It is important to set the 

chronology of the alleged inconsistent statements by Saul and to juxtapose that time frame with 

the time frame and circumstances generally giving rise to the proposed settlement.  Saul was 

deposed early in the case several years ago.  The alleged perjurious affidavit and verified 

summary judgment motion were filed on or about February 27, 2015.  In November and 

December of 2014, mediation sessions were held in an attempt to resolve the pending litigation.  

During the course of those mediation attempts, Plaintiff demanded a total of $12.5 million from 

Defendants Adler, Pollock & Sheehan, Stolzman, Saul and Stokes.  That demand was rebuffed or 

at least not accepted.  As indicated above, Saul’s filing his Summary Judgment Motion occurred 

in February of 2015.  In May 2015, this Court ordered mediation before retired Chief Justice 

Williams.  In July 2015, Saul moved to strike certain words from Adler, Pollock & Sheehan and 

Stolzman’s objection to Saul’s motion for summary judgment.  Specifically, the words were 

“liar” and “perjury.”  Adler, Pollock & Sheehan objected to the motion to strike.  During the 

mediation sessions held before retired Chief Justice Williams, the settling parties agreed to the 

precise settlement demanded during the earlier mediation.  Accordingly, the settling parties 

thereafter entered into the settlement agreement presently pending before this Court.  Wells 

Fargo in its objecting papers and indeed at oral argument strongly attacked the credibility of 
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Defendant Saul.  Indeed, counsel for Plaintiff and for Defendant Saul argued that their credibility 

was impugned by the allegation by Wells Fargo and its counsel that Saul’s affidavit, containing 

as claimed by them, perjurous testimony, was a quid pro quo tendered by Saul for the benefit of 

Plaintiff and indeed for his own benefit, i.e., Plaintiff would receive $12.5 million together with 

the release in his favor contemplated by the settlement agreement and Saul would receive the 

release provided in the settlement agreement, saving him allegedly from economic ruin. 

 In its July 22, 2014 Decision, this Court found that the parties objecting to a proposed 

settlement pursuant to the provisions of the Act bear the burden of proof, that is to say that they 

or it must establish that the settlement exhibits “collusion, fraud, dishonesty or other wrongful or 

tortious conduct intended to prejudice the non-settling tortfeasors.”  Here, Wells Fargo has failed 

to carry its burden.  Indeed, it has failed to show anything other than its suggestion that Saul 

committed perjury either at his deposition or via his sworn affidavit.  That suggestion here is 

tantamount to speculation which, of course, does not carry the burden of proof that the Court’s 

earlier ruling placed upon Wells Fargo. 

 Speculation, conjecture, surmise—by Wells Fargo as to previous conduct of a settling 

party is not enough to cause this Court to order further discovery or to deny judicial approval—

particularly here where the surmise, conjecture, speculation all involve alleged acts not 

implicating the proposed settlement.  Wells, in its objection and indeed at oral argument, was 

unable to articulate any conduct by any of the settling parties which in the Court’s view called 

into question the good faith of the parties in entering into the settlement agreement.  Each of the 

signatory defendants have in fact settled and resolved its or his liability to the Rhode Island 

Commerce Corporation.  The Court finds, consistent with the provisions of subsections (a) and 

(c) of the Act, that the settlement constitutes a good faith settlement.   
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 For the reasons set forth above, the objections to the proposed settlement are overruled 

and an Order may enter judicially approving the proposed settlement as a good faith settlement 

pursuant to the Act. 

  



7 
 

  RHODE ISLAND SUPERIOR COURT 

  Decision Addendum Sheet 

 

 

 

TITLE OF CASE: Rhode Island Economic Development Corp. v. Wells 

Fargo Securities, LLC, et al. 

 

CASE NO:    PB 12-5616 

 

COURT:    Providence County Superior Court 

 

DATE DECISION FILED:  September 11, 2015 

 

JUSTICE/MAGISTRATE:  Silverstein, J. 

 

ATTORNEYS: 

  For Plaintiff:  See attached list 

 

  For Defendant: See attached list 

  



8 
 

Rhode Island Economic Development Corporation v. Wells Fargo Securities, LLC, et als. 

C.A. No. PB 12-5616 

 

 

CERTIFICATION LIST 
 

 

Max Wistow, Esq. 

Wistow & Barylick 

61 Weybosset Street 

Providence, RI  02903-2824 

Telephone: (401) 831-2700 

Facsimile: (401) 272-9752 

mw@wistbar.com 

Counsel for Plaintiff 

 

Stephen P. Sheehan, Esq. 

Wistow & Barylick 

61 Weybosset Street 

Providence, RI  02903-2824 

Telephone: (401) 831-2700 

Facsimile: (401) 272-9752 

spsheehan@wistbar.com 

Counsel for Plaintiff 

 

Benjamin G. Ledsham, Esq. 

Wistow & Barylick 

61 Weybosset Street 

Providence, RI  02903-2824 

Telephone: (401) 831-2700 

Facsimile: (401) 272-9752 

bledsham@wistbar.com 

Counsel for Plaintiff 

 

Robert M. Duffy, Esq.  

Duffy & Sweeney, Ltd. 

1800 Financial Plaza 

Providence, RI  02903 

Telephone: (401) 455-0700 

Facsimile: (401) 455-0701 

rduffy@duffysweeney.com 

Counsel for Defendant Wells Fargo Securities, LLC 

 

mailto:mail@wistbar.com
mailto:mail@wistbar.com
mailto:bledsham@wistbar.com
mailto:rduffy@duffysweeney.com


9 
 

Thomas F. Holt, Jr., Esq. 

K & L Gates, LLP 

State Street Financial Center 

One Lincoln Center 

Boston, MA  02111-2950 

Telephone: (617) 261-3100 

Facsimile: (617) 261-3175 

Thomas.holt@klgates.com 

Counsel for Defendant Wells Fargo Securities, LLC 

 

Gerald J. Petros, Esq. 

Hinckley, Allen & Snyder LLP 

50 Kennedy Plaza, Suite 1500 

Providence, RI  02903 

Telephone: (401) 274-2000 

Facsimile: (401) 277-9700 

GPetros@haslaw.com 

Counsel for First Southwest Company 

 

Mitchell R. Edwards, Esq. 

Hinckley, Allen & Snyder LLP 

50 Kennedy Plaza, Suite 1500 

Providence, RI  02903 

Telephone: (401) 274-2000 

Facsimile: (401) 277-9600 

medwards@haslaw.com 

Counsel for First Southwest Company 

 

Brian E. Robison, Esq. 

Gibson, Dunn & Crutcher LLP 

2100 McKinney Avenue, Suite 1100 

Dallas, TX 75201-6912 

Telephone: (214) 698-3100 

Facsimile: (214) 571-2900 

brobison@gibsondunn.com 

Counsel for Defendant First Southwest Company 

 

Russell H. Falconer, Esq. 

Gibson, Dunn & Crutcher LLP 

2100 McKinney Avenue, Suite 1100 

Dallas, TX 75201-6912 

Telephone: (214) 698-3100 

Facsimile: (214) 571-2900 

rfalconer@gibsondunn.com 

Counsel for Defendant First Southwest Company 

 

mailto:Thomas.holt@klgates.com
mailto:GPetros@haslaw.com
mailto:medwards@haslaw.com
mailto:brobison@gibsondunn.com
mailto:rfalconer@gibsondunn.com


10 
 

William M. Dolan, III, Esq. 

Donoghue Barrett & Singal 

155 South Main Street, Ste. 102 

Providence, RI  02903 

Telephone: (401) 454-0400 

Facsimile: (401) 454-0404 

wdolan@dbslawfirm.com  

Counsel for Defendants Robert Stolzman and  

Adler, Pollock & Sheehan, P.C. 

 

William Wray, Esq.  

Donoghue Barrett & Singal 

155 South Main Street, Suite 102 

Providence, RI  02903 

Telephone: (401) 454-0400 

Facsimile: (401) 454-0404 

wwray@dbslawfirm.com 

Counsel for Defendants Robert Stolzman and  

Adler, Pollock & Sheehan, P.C. 

 

David P. Martland, Esq. 

Silva, Thomas, Martland & Offenberg, Ltd. 

1100 Aquidneck Avenue 

Middletown, RI  02842 

Telephone: (401) 849-6200 

Facsimile: (401) 849-1820 

dmartland@silvalawgroup.com 

Counsel for Defendant Keith Stokes 

 

David A. Grossbaum, Esq. 

Hinshaw & Culbertson LLP 

321 South Main Street 

Providence, RI  02903 

Telephone: (401) 751-0842 

Facsimile: (401) 751-0072 

dgrossbaum@hinshawlaw.com 

Counsel for Defendants Antonio Afonso, Jr. 

and Moses Afonso Ryan, Ltd. 

 

Samuel C. Bodurtha, Esq. 

Hinshaw & Culbertson LLP 

321 South Main Street 

Providence, RI  02903 

Telephone: (401) 751-0842 

Facsimile: (401) 751-0072 

sbodurtha@hinshawlaw.com 

mailto:wdolan@dbslawfirm.com
mailto:wwray@dbslawfirm.com
mailto:dmartland@silvalawgroup.com
mailto:dgrossbaum@hinshawlaw.com
mailto:sbodurtha@hinshawlaw.com


11 
 

Counsel for Defendants Antonio Afonso, Jr. 

and Moses Afonso Ryan, Ltd. 

 

Matthew R. Watson, Esq. 

Hinshaw & Culbertson LLP 

321 South Main Street 

Providence, RI  02903 

Telephone: (401) 751-0842 

Facsimile: (401) 751-0072 

mwatson@hinshawlaw.com 

Counsel for Defendants Antonio Afonso, Jr. 

and Moses Afonso Ryan, Ltd. 

 

Brooks R. Magratten, Esq. 

Pierce Atwood LLP 

10 Weybosset Street, Suite 400 

Providence, RI  02903 

Telephone: (401) 588-5113 

Facsimile: (401) 588-5166 

bmagratten@pierceatwood.com 

Counsel for Defendant Barclays Capital, Inc. 

 

James E. Brandt, Esq. 

Latham & Watkins LLP 

885 Third Avenue 

New York, NY 10022-4834 

Telephone:  (212) 906-1278 

James.brandt@lw.com 

Counsel for Defendant  Barclays Capital, Inc. 

 

Jeffrey C. Schreck, Esq. 

99 Wayland Avenue, Suite 200 

Providence, RI  02906 

Telephone: (401) 421-9600 

Facsimile: (866) 587-1527 

JSchreck@msn.com 

Counsel for Defendants Richard Wester, 

Thomas Zaccagnino, Curt Schilling, and 

Jennifer MacLean 

 

Michael F. Connolly, Esq. 

Mintz, Levin, Cohn, Ferris, Glovsky and Popeo, P.C. 

One Financial Center 

Boston, MA  02111 

Telephone: (617) 542-6000 

Facsimile: (617) 542-2241 

mailto:mwatson@hinshawlaw.com
mailto:bmagratten@pierceatwood.com
mailto:James.brandt@lw.com
mailto:JSchreck@msn.com


12 
 

mfconnolly@mintz.com 

Counsel for Defendants Richard Wester and 

Thomas Zaccagnino 

 

Joseph P. Curtin, Esq. 

Mintz, Levin, Cohn, Ferris, Glovsky and Popeo, P.C. 

One Financial Center 

Boston, MA  02111 

Telephone: (617) 542-6000 

Facsimile: (617) 542-2241 

jpcurtin@mintz.com 

Counsel for Defendants Richard Wester and 

Thomas Zaccagnino 

 

A.W. (Chip) Phinney, Esq. 

Mintz, Levin, Cohn, Ferris, Glovsky and Popeo, P.C. 

One Financial Center 

Boston, MA  02111 

Telephone: (617) 542-6000 

Facsimile: (617) 542-2241 

awphinney@mintz.com 

Counsel for Defendants Richard Wester and 

Thomas Zaccagnino 

 

Michael P. Duffy, Esq. 

Peabody & Arnold LLP 

Federal Reserve Plaza 

600 Atlantic Avenue 

Boston, MA  02210-2261 

Telephone: (617) 951-2100 

Facsimile: (617) 951-2125 

mduffy@peabodyarnold.com 

Counsel for Defendant Starr Indemnity 

and Liability Co. 

 

Frederick E. Connelly, Jr., Esq. 

Peabody & Arnold LLP 

Federal Reserve Plaza 

600 Atlantic Avenue 

Boston, MA  02210-2261 

Telephone: (617) 951-2100 

Facsimile: (617) 951-2125 

fconnelly@peabodyarnold.com 

Counsel for Defendant Starr Indemnity 

and Liability Co. 

 

mailto:mfconnolly@mintz.com
mailto:jpcurtin@mintz.com
mailto:awphinney@mintz.com
mailto:mduffy@peabodyarnold.com
mailto:fconnelly@peabodyarnold.com


13 
 

Bruce W. Gladstone, Esq. 

Cameron & Mittleman LLP 

301 Promenade Street 

Providence, RI  02908 

Telephone: (401) 331-5700 

Facsimile: (401) 331-5787 

bgladstone@cm-law.com 

Counsel for Defendant J. Michael Saul 

 

Mark A. Berthiaume, Esq. 

Greenberg Traurig 

One International Place, 20
th

 Floor 

Boston, MA  02111 

Telephone: (617) 310-6000 

Facsimile: (617) 310-6001 

berthiaumem@gtlaw.com 

Counsel for Defendant Jennifer MacLean 

 

Jonathan Bell, Esq. 

Greenberg Traurig 

One International Place, 20
th

 Floor 

Boston, MA  02111 

Telephone: (617) 310-6000 

Facsimile: (617) 310-6001 

bellj@gtlaw.com 

Counsel for Defendant Jennifer MacLean 

 

Timothy E. Maguire, Esq. 

Greenberg Traurig 

One International Place, 20
th

 Floor 

Boston, MA  02111 

Telephone: (617) 310-6000 

Facsimile: (617) 310-6001 

maguiret@gtlaw.com 

Counsel for Defendant Jennifer MacLean 

 

Carl E. Metzger, Esq. 

Goodwin Procter LLP 

One Exchange Place 

Boston, MA  02109 

Telephone: (617) 570-1000 

Facsimile: (617) 523-1231 

cmetzger@goodwinprocter.com 

Counsel for Defendant Curt Schilling 

 

 

mailto:bgladstone@cm-law.com
mailto:berthiaumem@gtlaw.com
mailto:bellj@gtlaw.com
mailto:maguiret@gtlaw.com
mailto:cmetzger@goodwinprocter.com


14 
 

Sarah Heaton Concannon, Esq. 

Goodwin Procter LLP 

One Exchange Place 

Boston, MA  02109 

Telephone: (617) 570-1000 

Facsimile: (617) 523-1231 

sconcannon@goodwinprocter.com 

Counsel for Defendant Curt Schilling 

 

Josh L. Launer, Esq. 

Goodwin Procter LLP 

One Exchange Place 

Boston, MA  02109 

Telephone: (617) 570-1000 

Facsimile: (617) 523-1231 

jlauner@goodwinprocter.com 

Counsel for Defendant Curt Schilling 

 

Claire Richards, Esq. 

82 Smith Street, Room 119 

Providence, RI 02903 

Telephone:   (401) 222-8114 

Claire.richards@governor.ri.gov 

Counsel for the Office of the Governor 

 

Raymond Marcaccio, Esq. 

Oliverio & Marcaccio LLP 

55 Dorrance Street, Suite 400 

Providence, RI 02903 

Telephone:   (401) 861-2900 

ram@om-rilaw.com 

Counsel for the General Treasurer’s Office 

 

Joseph D. Whalen, Esq. 

Matthew H. Parker, Esq. 

Whelan, Kinder & Siket LLP 

30 Kennedy Plaza, Suite 402 

Providence, RI 02903 

Telephone: (401) 270-4500 

jwhelan@whelankindersiket.com 

mparker@whelankindersiket.com 

Counsel for Shivan Subramanian 

 

 

 

 

mailto:sconcannon@goodwinprocter.com
mailto:jlauner@goodwinprocter.com
mailto:Claire.richards@governor.ri.gov
mailto:ram@om-rilaw.com
mailto:jwhelan@whelankindersiket.com
mailto:mparker@whelankindersiket.com


15 
 

Robert D. Murray, Esq. 

21 Garden City Drive 

Cranston, RI 02920 

Telephone: (401) 946-3800 

rdmurray@taftmcsally.com 

Counsel for Taft & McSally LLP 

 

Jennifer Sternick, Esq. 

Chief Legal Counsel 

Division of Legal Services 

Department of Administration 

One Capitol Hill 

Providence, RI 02908 

Telephone: (401) 222-8339 

Michael.mitchell@doa.ri.gov 

Counsel for Rhode Island Department of Administration, Rhode Island Department of Revenue 

and Rhode Island Budget Office 

 

 

 

 

mailto:Michael.mitchell@doa.ri.gov

