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DECISION

LICHT, J. United States Investment & Development Corporation (hereinafter, the

Appellant) appealed from a decision of the City of Cranston Zoning Board, sitting as the
Platting Board of Review of the City of Cranston (hereinafter, the Platting Board). The
Platting Board’s Decision (hereinafter, the Decision) unanimously upheld the January 14,
2016 decision of the City Plan Commission of the City of Cranston (hereinafter, the Plan
Commission) granting combined Master/Preliminary approval to an application for
approval of a proposed solar energy array, named Hope Farm 10 MW Solar Array

(hereinafter, the Solar Array), to Daniel Pagliarini (hereinafter, Mr. Pagliarini) and RES



America Development, Inc. (hereinafter, RES). The Appellant timely appealed the
Platting Board’s Decision to this Court pursuant to G.L. 1956 § 45-23-71.
|
Facts and Travel

Mr. Pagliarini is the owner of the subject property located at 840 Hope Farm
Road, Cranston, Rhode Island, and otherwise known as Lot 12 on Assessor’s Plat 23 and
Lot 66 on Assessor’s Plat 24. (Compl. { 5.) Collectively, the combined parcels contain
approximately seventy-five acres. (Certified R., Item J, at 5.) The property is zoned A-80
and solar farm arrays are a permitted use in the A-80 zone. (Certified R., Item A, at 21.)
The majority of the property has operated as a commercial nursery and is partially
planted with corn. (Certified R., Item D, at 1.) An electric transmission line runs through
the eastern portion of the property in a right-of-way of National Grid. 1d.

On November 16, 2015, Mr. Pagliarini and RES submitted a Master/Preliminary
Plan application to the Plan Commission seeking approval of the Solar Array. (Certified
R., Item A, at 10.) The proposal is for a 10-megawatt solar array consisting of 938
ground-mounted solar panels, a gravel driveway providing access to the equipment, a
security fence, and stormwater management areas. Id. Each panel is 11’ x 63°, for a total
surface area of 650,034 square feet or 14.9 acres. Id.

On December 1, 2015, the Plan Commission held a hearing on both the Master
Plan application and the Preliminary Plan application. (Certified R., Item H.) The
documents before the Plan Commission included a project narrative prepared by the
project engineers, a Stormwater Management Report, a Long Term Stormwater

Management System Operation and Maintenance Plan and Source Control and Pollution



Prevention Plan, and a Soil and Erosion and Sediment Control Plan. (Certified R., Items
A E F,and G))

John Starbuck (hereinafter, Mr. Starbuck), an engineer with VHB, was the project
manager on the project and testified, among other things, that all of the construction
proposed is “within existing disturbed farm areas, agricultural areas” and outside of the
wetlands. (Certified R., Item H, at 9-10.) Further, Mr. Starbuck confirmed that “[t]he
entire area that we’re working is currently agricultural farmland.” Id. at 34-35. Mr.
Starbuck’s testimony also affirmed that a “drainage analysis consistent with the Rhode
Island DEM ground storm water design and installation standards manual” was
completed and that the analysis “complies with all the requirements of that manual.” Id.
at 35. In regard to footings for the project, Mr. Starbuck testified that years from now, the
footings could be pulled up and nothing would be left in the ground, other than
underground conduit for the electrical services, which could also be removed. Id. at 44.

Cranston Principal Planner Jason Pezzullo (hereinafter, Mr. Pezzullo) presented
the findings of a detailed City Planning Department Staff Report, which recommended
that the Plan Commission approve the Master/Preliminary Plan. (Certified R., Item A, at
21; Item H, at 87-89.) The City Planning Department Staff Report noted that “[a]
meadow will be established under the solar array that can better support meadow
wildlife.” (Certified R., Item A, at 14.) The Staff Report further opined that “[t]he
majority of the existing agricultural areas onsite have been tilled and predominately do
not have existing vegetation”, but that these areas of erosion will be “restored with
permanent vegetation that will remain for the life of the project,” thereby improving the

habitability of the area for meadowland wildlife. Id. at 13-14.



Peter Lapolla (hereinafter, Mr. Lapolla), the City’s Planning Director, testified
extensively about the solar farm’s consistency with the Comprehensive Plan. His
testimony will be discussed in greater detail below. The Plan Commission had no
testimony before it that the proposed Master/Preliminary Plan or its resulting land use
was inconsistent with the City’s Comprehensive Plan. Appellant did not attend any of the
hearings before the Plan Commission on this matter or present any testimony for the
record in opposition to the application. (Certified R., Item L, at 4.)

The Plan Commission voted to approve the applications on a 6-1 vote and its
decision was recorded on January 14, 2016. (Certified R., Item 1.) Specifically, the Plan
Commission found that

“[t]he proposed Master/Preliminary Plan and its resulting

land use is consistent with the City of Cranston

Comprehensive Plan’s Future Land Use Map which

designates the subject parcel as Residential — Less than one

unit per acre. The City Council specifically authorized

Solar Power as a use allowed by-right in land zoned A-80.

The use is therefore consistent with the Comprehensive

Plan.” Id. at 2.
Appellant, a Rhode Island corporation and owner of Lot 11 on Assessor’s Plat 23, which
abuts the subject property owned by Mr. Pagliarini (Compl. § 1), filed a timely appeal of
the Plan Commission’s decision to the Platting Board. (Compl. § 10.)

The Platting Board held hearings related to this appeal on May 11, 2016 and
November 9, 2016. (Certified R., Items J and K.) Counsel for the Appellant argued as
follows:

“And that’s the essence of the appellant’s position, that
there’s a clear error here because the proposal to do an

industrial use doesn’t comport with the zoning ordinance,
which dictates what can happen on that property, and it



doesn’t comport with the Comprehensive Plan, multiple
goals and land use policies . . .” (Certified R., Item J, at 17.)

Conversely, counsel for the Plan Commission argued that a Comprehensive Plan does not
dictate every single permitted use that can be allowed in a zoning ordinance, but instead
states broader aspirations. Id. at 31. Counsel further argued that the Comprehensive Plan
has an overarching aspiration of trying to “preserve as much as possible agriculture land
and the soil in agriculture land for future agriculture use.” 1d. Testimony was presented to
the Plan Commission that a solar farm was a less disruptive and less intense use than
subdividing the land for a residential neighborhood. Id.

On November 9, 2016, the Platting Board held a vote on the matter voting 4-0 to
unanimously uphold the previous Plan Commission decision. (Certified R., Item K.) On
November 28, 2016, the Platting Board recorded its Decision affirming the Plan
Commission’s decision. (Certified R., Item L.) Among numerous other findings, the
Decision concluded that

“the weight of the evidence in the record clearly supported
the decision of the Plan Commission to grant
Master/Preliminary Plan approval of the Application and
was not clear error . . . the decision of the Plan
Commission, that the use of the Parcel for Solar Power was
consistent with the comprehensive plan, was also not clear
error and was supported by the weight of the evidence in
the record. At the hearing and in its decision, the Planning
staff took great lengths in enumerating its reasoning for its
finding that the use is consistent with the comprehensive
plan . . . the use as a Solar Farm is allowed and is less
intense and more passive than the previously approved 31
lot residential subdivision . . . the Plan Commission had no
other contrary evidence before it that would allow this
[Platting Board] to conclude that the decision of the Plan
Commission was clear error.” Id. at 4-5.



The Appellant timely appealed the Platting Board’s Decision to this Court
pursuant to § 45-23-71. Appellant argues that the Plan Commission erred in finding,
based on the record before them, that the proposed solar energy array is consistent with
the Comprehensive Plan. Thus, Appellant avers that the Platting Board erred in upholding
the decision of the Plan Commission.

11
Standard of Review

Under the Development Review Act, review of a planning board’s decision is
limited. A zoning board reviewing the decision of a planning board may reverse the
lower body only if the zoning board finds that there was “prejudicial procedural error,
clear error, or lack of support by the weight of the evidence in the record.” Sec. 45-23-
70(a). Appeals to the Superior Court for review of a decision of a zoning board, sitting as
a board of appeal, are brought under § 45-23-71. The statute provides as follows:

“The court shall not substitute its judgment for that of the
planning board as to the weight of the evidence on
questions of fact. The court may affirm the decision of the
board of appeal or remand the case for further proceedings,
or may reverse or modify the decision if substantial rights
of the appellant have been prejudiced because of findings,
inferences, conclusions or decisions which are:

“(1) In violation of constitutional, statutory, ordinance or
planning board regulations provisions;

“(2) In excess of the authority granted to the planning board
by statute or ordinance;

“(3) Made upon unlawful procedure;

“(4) Affected by other error of law;

“(5) Clearly erroneous in view of the reliable, probative,
and substantial evidence of the whole record; or

“(6) Arbitrary or capricious or characterized by abuse of
discretion or clearly unwarranted exercise of discretion.”
Sec. 45-23-71(c).



Judicial review of a board’s decision is not de novo, and thus, this Court does not
consider the credibility of the witnesses, weigh the evidence or make its own findings of
fact. Munroe v. Town of E. Greenwich, 733 A.2d 703, 705 (R.l. 1999) (citing Kirby v.
Planning Bd. of Review of Middletown, 634 A.2d 285, 290 (R.l. 1993)). Rather, the
Court’s review is “confined to a search of the record to ascertain whether the board’s
decision rests upon ‘competent evidence’ or is affected by an error of law.” Kirby, 634
A.2d at 290. If there is any competent evidence upon which the agency’s decision rests,
then the decision will stand. Restivo v. Lynch, 707 A.2d 663, 665-66 (R.I. 1998).

i
The Platting Board Decision

Prior to granting approval for the proposed solar energy array at issue in this case,

the Plan Commission was required to comply with the following statutory requirement:

“All local regulations shall require that for all
administrative, minor, and major development applications
the approving authorities responsible for land development
and subdivision review and approval shall address each of
the general purposes stated in 8 45-23-30 and make
positive findings on the following standard provisions, as
part of the proposed project’s record prior to approval:

“(1) The proposed development is consistent with the
comprehensive community plan and/or has satisfactorily
addressed the issues where there may be inconsistencies[.]”
Sec. 45-23-60(a).

In seeking to make this required finding, the Plan Commission found that

“[t]he proposed Master/Preliminary Plan and its resulting
land use is consistent with the City of Cranston
Comprehensive Plan’s Future Land Use Map which
designates the subject parcel as Residential — Less than one
unit per acre. The City Council specifically authorized
Solar Power as a use allowed by-right in land zoned A-80.
The use is therefore consistent with the Comprehensive
Plan.” (Certified R., Item I, at 2.)



Appellant’s core argument is that the Plan Commission erred in finding, based on
the record before them, that the proposed solar energy array is consistent with the
Comprehensive Plan. Appellant argues that this finding by the Plan Commission was
arbitrary and capricious and clearly erroneous in light of the evidence, most notably, the
Comprehensive Plan that was in effect at the time of approval. Correspondingly,
Appellant contends that the Platting Board also erred in upholding the Plan Commission
decision.

On November 23, 2015, prior to the Plan Commission hearing at issue herein, the
Cranston City Council passed an amendment to the Zoning Ordinance. (Appellant’s
Mem. of Law, Ex. B.) Pursuant to this Amendment, solar power was added as a new land
use item permissible by right in the A-80 zoning district. 1d. Appellant maintains that the
Comprehensive Plan should have first been amended to encourage the development of
solar power on properties and then the zoning ordinance should have been brought into
compliance with the Comprehensive Plan at a later time. Appellant suggests that the
opposite was done in this case. However, this argument fails. No change to the
Comprehensive Plan was required in this particular case because the Comprehensive Plan
was already consistent with the zoning ordinance. Counsel for the Plan Commission
testified before the Platting Board as follows:

“There are times where a proposed use has no seed, no
aspect of the Comprehensive Plan to support it, and it’s
usually those cases that we go and get a specific
Comprehensive Plan amendment. But in this case, the very
reason the Planning Commission and the council found this

consistent with the Comp. Plan is found in the Comp. Plan
itself.” (Certified R., Item J, at 36.)



Furthermore, as a general rule, “local zoning ordinances acquire a presumption of
legality.” D’Angelo v. Knights of Columbus BldQ. Ass’n of Bristol R.I., Inc., 89 R.l. 76,
83, 151 A.2d 495, 498 (1959). Further, “[t]his presumption of validity includes the
presumption that the zoning enactments were ‘in accordance with a comprehensive
plan.”” Id. at 83, 151 A.2d at 498-99. As such, this Court presumes that the November 23,
2015 amendment to the Zoning Ordinance, whereby solar power was added as a new land
use item permissible by right in an A-80 zoning district, was enacted in accordance with
the Comprehensive Plan.

However, Appellant contends that the Plan Commission’s findings were arbitrary
and capricious because, although the proposed Master/Preliminary Plan was consistent
with the zoning ordinance in effect at the time, it was not also consistent with the
Comprehensive Plan. In support of this position, Appellant points to West v. McDonald,
18 A.3d 526 (R.I. 2011). In West, the Rhode Island Supreme Court rejected the argument
that a comprehensive plan does not carry the same weight of a statute, ordinance, or
regulation. Id. at 539. Further, the Court upheld the trial justice’s determination that the
board of appeals did not err in denying a proposal that failed to comply with the
comprehensive plan, even if it did comply with the zoning requirements. Id. at 536. In
essence, West stands for the proposition that the developer bears the burden to comply
with both the municipality’s comprehensive plan and its zoning code, not one or the
other. Id. at 539-40.

Appellant’s reliance on West is misplaced. In West, there was an inconsistency
between the comprehensive plan and the zoning ordinance. The density limitations in the

comprehensive plan were more restrictive than the lot-size requirements in the zoning



ordinances. The petitioner’s application complied with the zoning code but not the
comprehensive plan. The petitioner contended the zoning code should control. No such
conflict exists in this case. Here, the Plan Commission found the proposed development
to be consistent with the Comprehensive Plan, because the proposed development
comports with the Comprehensive Plan’s goal of preserving agricultural lands and soil in
Western Cranston. The issue for this Court is whether there was evidence to support that
conclusion.

To begin that analysis, the Court starts with the Comprehensive Plan which calls
for the City of Cranston to consider “stronger zoning tools that would require
preservation of land in the future to actively preserve the area’s agricultural history.”
(Appellant’s Mem. of Law, Ex. I, at 155.) The Comprehensive Plan also postulates that
“[1]and that is used for agricultural purposes contributes substantially to the overall
quality of life for the residents of Cranston, protects natural resources, and prevents land
development.” 1d. at 102.

At the December 1, 2015 hearing, Mr. Lapolla testified extensively as to the
proposed solar energy array’s consistency with the Comprehensive Plan’s objective of
protecting agricultural lands. Specifically, Mr. Lapolla discussed the issue of
development encroaching onto agricultural lands in Western Cranston. Further, Mr.
Lapolla’s testimony referred to the Comprehensive Plan’s goal of preserving agricultural
lands through the conservation of prime agricultural soil, which protects the land best
suited for farming. Mr. Lapolla testified that

“[t]he elements generally acknowledge -- all the elements
generally acknowledge that there is an issue with

development encroaching into what has been historically
farm and agricultural in Western Cranston, and in particular

10



the historic farmland. We all recognize the importance of
preserving and protecting the remaining agricultural land. |
stress agricultural land. It does not talk about farms, oddly
enough. The elements [go into recommending] a range of
[mitigation] measure[s] that the city could implement.
These measures are as follows: And I’m just going to
quickly go to the Comprehensive Plan. They’re there, and
I’1l just -- just basically I’ll start off with the city should
continue to preserve and protect the remaining agricultural
needs. The following strategies can be utilized to further
this goal. Conserve the basic resources. The preservation of
agricultural land can be accommodated through
conservation of prime agricultural soil which protect the
land best suited for farming.” (Certified R., Item H, at 58-
59.)

Mr. Lapolla also testified at length regarding the nonpermanent nature of the
proposal. The purpose of this testimony was to illustrate the fact that the proposed
installation of solar arrays would help to conserve the agricultural land on the site and not
degrade the land in the same manner that other forms of permanent development might.
As such, Mr. Lapolla argues that the installation of solar arrays was consistent with the
Comprehensive Plan’s objective to conserve agricultural lands. Mr. Lapolla explained:

“Solar power consists of the installation of nonpermanent
structures. It’s tough to say they’re nonpermanent because
they’re going to be there for 25 years; but they’re
nonpermanent. You can pull them out. You can take them
away. After installation, the use of the land is largely
passive. Bear in mind, all land is used somehow. We’re not
saying the land isn’t going to be used, but you need to
make the argument, forest land is used for forest. All land
is used. It is how that land is used. ... [T]he solar arrays can
be seen as a form of land management, which would
conserve, after the installation of the arrays, it would
conserve the site’s agricultural land for the next 25 years.
This is then wholly consistent with the Comprehensive
Plan. We’re preserving the land use in the comprehensive
plan and that while we’re not acquiring it, not required, not
doing a conservation subdivision, we are taking steps to
conserve the agricultural lands that are on the site. They
will not be used. They will not be degraded.” Id. at 61.

11



Essentially, Mr. Lapolla explained to the Plan Commission that the proposed solar
energy array would be a more effective method of preserving Western Cranston’s
remaining agricultural land than other uses allowed in the A-80 zoning district, such as
the previously approved thirty-one lot residential subdivision. Mr. Lapolla’s position was
that, “our choice right now is either houses or vegetables. Better off [preserving] the
farmland.” 1d. at 63. Further, Mr. Lapolla testified that

“[i]n terms of the ordinance -- the Comprehensive Plan
talks of preserving the land and the agricultural nature of
the land. It does not talk in terms of farming. It does talk
about protecting the scenic views . . . | suggest that what
you’re looking at is you’re trying to protect the rural nature,
and we will do that, at least from the scenic road
perspective by maintaining the 75-foot buffer and
landscape in between that buffer. So you don’t see
development. So you can see the rural area. So it is -- to the
extent that we’re preserving the farmland and we’re
preventing the development of this land, the encroachment
of this land for permanent -- referring the goals -- we’re
referring some of the goals of the comprehensive plan, not
all of them. No project, no zoning ordinance will meet all
the goals of the plan . . . I fully agree . . . [That’s] my
opinion ... [which] I humbly suggest that the commission
. consider.” Id. at 63-64.

The opinion that Mr. Lapolla expressed to the Plan Commission—namely, that
the proposed solar arrays were consistent with the Comprehensive Plan’s goal of
preserving the agricultural nature of the land—was further reinforced by Mr. Pezzullo,
who also testified in favor of the proposition that the proposed solar arrays would
comport with the Comprehensive Plan. Mr. Pezzullo’s testimony before the Plan
Commission was as follows:

“One thing I just wanted to add, there’s talk about
preserving farmland and that is a goal of the

Comprehensive Plan, for sure. The idea that this would be
developed as a housing development is not an attraction
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... And | feel this is better land management. It’s better
than 27 houses because that’s permanent forever.” Id. at
85-86.

One aspiration of the Comprehensive Plan is to try to preserve as much

agricultural land as possible in Western Cranston. The Comprehensive Plan states that:

“Western Cranston has seen significant residential

development activity on formerly agricultural land,

resulting primarily in single-family homes on % to 2-acre

parcels. . . . Preservation of existing undeveloped land,

historic and cultural resources, infrastructure capacity, and

traffic are western Cranston’s largest concerns as a result of

this high growth trend.” (Appellant’s Mem. of Law, EX. |,

at 64.)
The evidence proffered to the Plan Commission by Mr. Lapolla and Mr. Pezzullo urged
that the development of housing lots was inapposite to the Comprehensive Plan’s goal of
preserving agricultural lands. In their view, the non-permanent nature of the proposed
solar farm was less intrusive and less harmful to wildlife than a residential development
would have been.

As such, the decision of the Plan Commission that the proposed use of the parcel
for solar power was consistent with the Comprehensive Plan was not clear error. Instead,
the Plan Commission’s decision was supported by the great weight of the competent
evidence in the record. See Kirby, 634 A.2d at 290. The testimony of Mr. Lapolla before
the Plan Commission demonstrated that the solar farm was consistent with the
comprehensive plan; namely, that the use as a solar farm is allowed in Zone A-80 and is
less intense and more passive than the previously approved thirty-one lot residential
subdivision. The Plan Commission was presented with no evidence to the contrary. See

Lett v. Caromile, 510 A.2d 958, 959 (R.l. 1986). Therefore, the Platting Board properly

found that the decision of the Plan Commission was not clear error.
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AV
Conclusion

In sum, after a thorough review of the entire record, this Court finds that the
Decision of the Platting Board is not clearly erroneous, is not made upon improper
procedure, is not in violation of ordinance provisions or planning board regulations, is
within the Platting Board’s authority, is not arbitrary or capricious or characterized by
abuse of discretion, and is not affected by clear error of law. Substantial rights of the
Appellant have not been prejudiced. As such, the Decision of the Platting Board,
upholding the decision of the Plan Commission, granting Master/Preliminary Plan
approval to the Solar Array is hereby affirmed. Counsel shall submit the appropriate

judgment for entry.
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