STATE OF RHODE ISLAND AND PROVIDENCE PLANTATIONS
PROVIDENCE, SC SUPERIOR COURT
CHARLESMOSBY, JR. and
STEVEN GOLOTTO

V. : C.A. No. 99-6504
VINCENT MCATEER, in his capacity
as Chief of the Rhode |dand Bureau of
Criminal ldentification and SHEL DON

WHITEHOUSE, in his capacity as
Rhode Idand Attorney General

DECISION

SILVERSTEIN, J. Before the Court is the Defendants Motion to Dismiss pursuant to Rule

12(b)(6) of the Rhode Idand Rules of Civil Procedure. The Defendants are Vincent McAtesr, in his
cagpactiy as Chief of the Rhode Idand Bureau of Crimind Identification, and Sheldon Whitehouse, in his
capacity as Rhode Idand Attorney Generd ("Defendants’).  Charles Moshy, Jr. and Steven Golotto
("Plaintiffs") object to the motion.
Facts/ Travel

The Paintiffs, Charles H. Mosby, J. ("Mosby") and Steven Golotto ("Golotto"), filed the
present action on December 22, 1999 seeking a declaratory judgment and other relief following a
decison of the Attorney Generd's office to deny their separate applications to carry conceded
weagpons. According to the complaint, Mosby sought a gun permit to protect himself because he is a
gun collector who travels a times with firearms and large sums of money. Golotto, a self-employed

shopkeeper in Greenville, sought a gun permit because he dso carries large sums of money and was



concerned with the number of robberiesin the area. Pursuant to the Firearms Act, Moshy's gpplication
was denied on March 25, 1999, and Golotto's application was denied on April 29, 1999. The letter
denying their gpplications stated: "The Department of Attorney Genera has determined insufficient need
to issue a permit for you to carry a concealable weapon as defined in § 11-47-18' of the Generd Laws
of Rhode Idand, 1956, as amended.”

The Pantiffs argue in the origind complaint that the Defendants denid of ther applications
violated the Adminigtrative Procedure Act and violated the Plaintiffs civil rights as guaranteed by Article
[, Section 2, Section 5, and Section 22 of Rhode Idand's Condtitution. As aresult, the Plaintiffs request
that this Court grant a declaratory judgment or issue a writ of mandamus ordering Vincent McAteer or
Sheldon Whitehouse to issue licenses to carry conceded wegpons to the Plaintiffs.  Alterndively, the

Paintiffs request that the Department of Attorney Generd: 1) provide a hearing to the Plaintiffs pursuant

1 RI.G.L. § 11-47-18 statesin full:

11-47-18. License or permit issued by attorney general on showing of
need - Issuance to retired police officers. -- (&) The atorney generd may
issue alicense or permit to any person twenty-one (21) years of age or over to
cary a pistol or revolver, whether concealed or not, upon his or her person
upon a proper showing of need, subject to the provisions of 88 11-47-12 and
11-47-15, that license or permit may be issued notwithstanding the provisions
of 8§ 11-47-7.

(b) All date police officers and permanent members of city and town police
forces of this state who have retired in good standing after a least twenty (20)
years of sarvice or retired in good standing due to a physicd disability other
than psychologicd imparment, may be issued a license or permit by the
attorney genera subject to the provisions of 88 11-47-12 and 11-47-15. Any
member of the licensing authority, and its agents, servants, and employees shdll
be immune from suit in any action, cvil or crimind, based upon any offidd act
or decison, performed or made in good faith in issuing license or permit under
this chapter.



to RI.G.L. § 42-35, 2) compel the Defendants to provide to Plaintiffs a written copy of the rules and
procedures utilized in determining and ruling on gpplications, as well as past written decisons
adjudicating applications for licenses, 3) compel the Attorney Generd to promulgeate rules pursuant to
the Adminigrative Procedure Act regarding the issuance of licenses to carry conceded wegpons
pursuant to R.I.G.L. § 11-47-18, and 4) award monetary damages, attorney fees and costs.

TheFirearm's Act

The Rhode Idand Supreme Court has noted that the Legidature, in the interest of public safety

and welfare, clearly was empowered to enact the Firearm's Act. See State v. Storms, 308 A.2d 463,

466 (R.l. 1973). The Court remarked that the Legidature was aso authorized to "delegate a portion of
that power to public bodies and officers in order to give operative effect to the antecedent legidation,
and, after establishing primary standards, to leave it to those delegates to determine the existence or
nonexistence of the facts upon which to operate” 1d. In Storms, the Court found that “the Legidature
in assgning the licenang authority under the Firearms Act did not unlawfully delegate its power or
contravene at. Il of the date conditution." 1d. a 467. The Court stated that in order to "give
operdive effect to the [Act] and prevent it from becoming a nullity required a delegation of authority
which, in this ingtance, the Legidature made to those who by reason of ther training and experience and
the facilities a their command were probably more competent than any others to exercise the delegated
power." Storms at 466-67. The Court reasoned that the delegation of authority was accompanied by
clear gandards and licensing procedures which ddlineated the "broad parameters’ which would serve to
“reasonably limit the exercise of the assgned authority to the public safety and welfare to be served [by

theAct].” 1d. At 466-67.



The Administrative Procedures Act

Defendants argue in their motion to dismiss that the Adminigrative Procedures Act (“*APA”)
does not apply to the current action and that the Superior Court lacks jurisdiction to conduct judicia
review of the Attorney Generd’s initid decisons to grant or deny gun permits. Plaintiffs disagree and
argue that not only is the Attorney Generd within the APA’s definition of Agency, but gpplications
under RI.G.L. 8 11-47-18(a) are “contested cases’ as defined by the APA.

The APA was enacted in 1962 in order to "relieve the confuson that inhered in the
adminigrative practice in this state by providing a uniform system of procedures and standards to
regulate action within the agency affected and a the same time to uniformly regulate the scope of judicid

review of agency action.” Colonid Hilton Inns of New England, Inc. v. Rego, 284 A.2d 69, 71 (R.l.

1971) (citing New England Telephone and Telegraph Co. v. Fastio, 254 A.2d 758, 761 (R.I. 1969)).

Under section 42-35-15 of the APA, “judicid review is authorized for find orders in contested cases
and certain other circumstances” Pine v. Clark, 636 A.2d 1319, 1325 (R.I. 1994). RI.GL. §
42-35-15 states in part:

Judicial review of contested cases. - () Any person who has exhaugted dl
adminidrative remedies available to him within the agency, and who is aggrieved
by a find order in a contested case is entitled to judicid review under this
chapter. This section does not limit utilization of or the scope of judicid review
available under other means of review, redress, relief, or tria de novo provided
by law. Any preiminary, procedurd, or intermediate agency act or ruling is
immediatdy reviewable in any case in which review of the find agency order
would not provide an adequate remedy.



Furthermore, R.I.G.L. 8§ 42-35-14(a) dates “[w]henever the grant, denid, or renewd of a license is
required to be preceded by notice and opportunity for hearing, the provisons of this chapter concerning

contested cases apply.” The Rhode Idand Supreme Court has noted that an agency ruling or order “is

only appedable under the APA if it was made as part of a ‘contested case’.” Barrington School

Committee v. Rhode Iand State L abor Relations Bd., 608 A.2d 1126, 1131 (R.I. 1992).

A "contested case’ under the APA is defined as "a proceeding, including but not restricted to
ratemaking, price fixing, and licensng, in which the legd rights, duties, or privileges of a specific party
are required by law to be determined by an agency after an opportunity for hearing.” See RI.G.L. §
42-35-1. Our Supreme Court has declared that a “hearing must be required by law in order for an

adminigtrative matter to condtitute a contested case” Propaty Advisory Group, Inc. V. Rylant, 636

A.2d 317, 318 (R.I. 1994)(citing Barrington School Committee v. Rhode Idand State L abor Relations

Bd., 608 A.2d 1126, 1131 (R.l. 1992); Lynch v. Gontarz, 386 A.2d 184, 187(R.l. 1978); see aso

Pinev. Clark, 636 A.2d 1319, 1325 (R.I. 1994)(holding that the Superior Court lacked subject-matter
jurisdiction because there was no hearing requirement and the agency proceeding was not a contested
case)).

In the present case, the defendants State that the plain language of R.I1.G.L. 8§ 11-47-18 does
not require a hearing or a notice and opportunity to be heard before a gun permit is denied or granted,
and therefore, the APA’s contested case and judicid review provisons are not gpplicable. The
defendants rely specificdly on RI1.G.L. § 42-35-14 to argue that a predetermination hearing must be

required by law in order for a grant or denid of a license to be subject to the APA contested case



provisons. The defendants dso maintain tha Rhode Idand law does not require such notice or
opportunity for a hearing when granting or denying a license to carry a conceded wegpon.

The plantiffs, on the other hand, clam that gpplications under RI.G.L. 8 11-47-18 are
definable as contested cases that ultimately make them subject to the provisions of the APA. In support
of that argument, the plaintiffs argue that a proceeding may be considered a contested case even when

the applicable statute does not expresdy provide for a hearing. They rely on Colonid Hilton Inns of

New England, Inc. v. Rego and Consdine v. Department of Transportation in support of that argument.

Also, the plaintiffs, based upon their reading of State v. Storms, assert that an applicant for alicense to

carry a concedled wegpon is entitled under Rhode Idand law to adminigtrative due process in the form
of ahearing.
The most recent Rhode Idand case law indicates that a hearing is required in order for an

“adminigtrative matter to conditute a contested case,” thereby subjecting it to the provisons of the

APA. Propety Advisory Group, Inc. V. Rylant, 636 A.2d 317, 318 (R.l. 1994)(citing Barrington

School Committee v. Rhode Idand State Labor Relations Bd., 608 A.2d 1126, 1131 (R.I. 1992);

Lynch v. Gontarz, 386 A.2d 184, 187(R.1. 1978); see also Pinev. Clark, 636 A.2d 1319, 1325 (R.l.

1994)(holding that the Superior Court lacked subject-matter jurisdiction because there was no hearing
requirement and the agency proceeding was not a contested case)). With that in mind, there is nothing
in the Frearms Act that suggests an applicant is entitled to a hearing prior to the denid or grant of a
license to carry a concedled wegpon. Without the requisite hearing requirement, the application process
a the Attorney Generd’s office for a license to carry a concedled wegpon cannot be considered a

contested case that would subject it to the APA. Therefore, the Superior Court is without



subject-matter jurisdiction to review the grant or denia of an application to carry a concealed weapon,
and judicid review of a decison from the Attorney Generd to grant or deny alicense under R.I.G.L. §
11-47-18 should be sought from the Supreme Court.

The next issue, then, is whether the right to carry a concedled weapon should be afforded such
congtitutional protection as to require a hearing prior to granting or denying a license. The Defendants
clam that the Plantiffs have no cognizable property or liberty interest when gpplying for a license to
carry a concealed weapon that would require procedura due process protections. The Plantiffs Sate
that applying for alicense to carry a concedled wegpon under the Firearms Act does in fact implicate a
congtitutional right that requires due process consderations. In support of that argument, the Paintiffs
argue that the right to bear arms contained in Article I, Section 22 of the Rhode Idand Condtitution
confersaright to carry alicensed weapon under the Firearms Act which demands due process.

Indeed, the aoncept of due process is deeply ingrained into the fabric of our society. It has
been thoroughly discussed by both the Rhode Idand Supreme Court and the Supreme Court of the
United States on countless occasons.  In one case in particular, while addressing the question of
whether an unclassfied employee was entitled to a hearing prior to termination, the Rhode Idand
Supreme Court cited the United States Supreme Court when it declared that:

The requirements of procedura due process apply only to the deprivation of interests

encompassed by the Fourteenth Amendment’s protection of liberty and property.

When protected interests are implicated, the right to some kind of prior hearing is

paramount. But the range of some kind of protected interest is not infinite. ... But, to

determine whether due process requirements apply in the first place, we must ook not

to the ‘weight’ but to the nature of the interest at stake. (citation omitted) We must ook

to see if the interest is within the Fourteenth Amendment’s protection of liberty and

property.” Lynch v. Gontarz 386 A.2d 184, 187 (R.I. 1978)(citing Board of Regents
of State Collegesv. Roth, 408 U.S. 564, 569-71 (1972)).




“The fourteenth amendment’ s procedura protection of property is a safeguard of the security of

interests that a person has adready acquired in specific benefits” 1d. at 188 (citing Board of Regents at

576). Furthermore, “[t]o have a property interest in a benefit, a person clearly must have more than an
abdtract need or desire for it. He must have more than a unilaterd expectation of it. He mug, instead,
have a legitimate dam to it.” 1d. Property interests “are created and their dimensons defined by
exiding rules or understandings that stem from an independent source such as date law rules or
understandings that secure certain benefits and that support clams of entitlement to those benefits” 1d.

(citing Board of Regents at 577).

When defining what congtitutes a liberty interest, the United States Supreme Court has stated:

While this court has not attempted to define with exactness the liberty ... guaranteed (by
the Fourteenth Amendment), the term has received much consderation and some of the
included things have been definitely stated. Without doubt, it denotes not merdy
freedom from bodily restraint but also the right of the individua to contract, to engagein
any of the common occupations of life, to acquire useful knowledge, to marry, to
edtablish a home and bring up children, to worship God according to the dictates of his
own conscience, and generdly to enjoy those privileges long recognized ... As essentia
to the orderly pursuit of happiness by free men. Board of Regents at 572 (citations
omitted).

The Court has dso noted that “[w]here a person’s good name, reputation, honor, or integrity is a stake
because of what the government is doing to him, notice and opportunity to be heard are essentid.” Id.
(atations omitted) Therefore, if the Plaintiffs can show a State recognized property or liberty interest in
goplying for alicense under RI1.G.L. § 11-47-18, then they are entitled to due process protections and

should be afforded a hearing prior to the grant or denid of thet license. See Medina v. Rudman, 545

F.2d 244, 250-51 (1st Cir. 1976)



Property I nterest

As gated eaxrlier, there is nothing in the Firearms Act that suggests an applicant is entitled to a
hearing prior to the denia or grant of a license to carry a concealed weapon. Courts have noted that
“whether a statute creates a property interest in concealed wegpons licenses depends largely upon the
extent to whether the statute contains mandatory language that redtricts the discretion of the [issuing
authority] to deny licenses to gpplicants who clam to meet the minimum requirements” Erdelyi v.

O'Brien, 680 F.2d 61, 63 (9th Cir. 1982)(internal quotations omitted); See adso, Medina, supra

“Where date law gives the issuing authority broad discretion to grant or deny license gpplications in a
closdy regulated fidd, initid gpplicants do not have a property right in such licenses protected by the
Fourteenth Amendment.” 1d. The First Circuit Court of Appedsin Medina, when interpreting New
Hampshire's greyhound licensaing laws, found that where a statute states that an authority ‘may’ issue a

license after certain requirements have been met, that statute does not create an entitlement or a

property right in that license. Medina a 251 (citing Board of Regents, supra.).

In RI.G.L. § 11-47-18, the Legidature provided that the Attorney Generd ‘may’ issue a
license upon certain requirements, not ‘shdl’ issue a license. Generdly, under Rhode Idand datutory
congtruction, the word ‘may’ connotes a discretionary or permissive provison rather than a mandatory

one. See Quality Court Condominium Assn. v. Qudity Hill Development Corp., 641 A.2d 746 (R.I.

1994), State v. Taylor, 272 A.2d 680 (R.l. 1971). That exact intent seems to be present here. Rather
than cregting an entitlement to carry a pistal or revolver, the Legidaure indicated merely that the
Attorney Generd may issue a license a its discretion.  Therefore, the Plaintiffs could not derive a

property interest based upon section 11-47-18 of the Firearms Act.?

2 Thisis not to say that once a person has a license a hearing would not be required to revoke it._See



The next question then is whether the right to obtain alicense to carry agun in Rhode Idand is
s0 fundamenta as to dicit protection even though it is not explicitly defined in Rhode Idand’s laws.
Article I, Section 22 of the Rhode Idand Condtitution states that “[t]he right of the people to keep and
bear ams shdl not be infringed.” The Haintiffs, relying on legidative intent and our Supreme Court’s

interpretation of section 11-47-18 in State v. Storms, argue that Article 1, Section 22 does indeed

create a property interest which entitles them to due process protection.

In State v. Storms, the Supreme Court held that “the Legidaure in assgning the licenang

authority under the Fireearms Act did not unlawfully delegate its power or contravene art. 111 of the state
conditution.” Storms at 467. The Court, however, also gave a grong indication as to how the case
would have turned out if the plaintiff had chalenged the Firearms Act under Article |, Section 22 of
Rhode Idand's Condtitution. The defendant in Storms was convicted in Superior Court of unlawfully
carrying a pistal without a license. In response to his arguments concerning the condtitutiondity of the
Firearms Act, the Court stated:

The defendant’ s initid chalenge is that the legidation which makes it unlawful to
carry apigol or revolver on his person, unless licensed to do o, infringes upon the right
of sdf defense guaranteed to al persons by art. |, sec. 23 of the state congtitution. That
chdlenge may be summarily regected since the conditutional provison relied upon
declares only tha the enumeration of rights in the Declaration of Rights ‘shdl not be
congrued to impair or deny others retained by the people’ and manifestly this
guarantee in no sense assures aright of salf defense,

Moreover, defendant, even had he relied upon art |, sec. 22 of the state
condtitution which safeguards the right of people to keep and bear arms, might not be
on sound ground. Then, he would have been burdened with persuading us of the
weskness of what is gpparently the prevailing view, viz., that a congtitutional guarantee
to keep and bear amsis not infringed upon by legidation which, in broad terms, forbids
the unlicensad carrying of a pistol or revolver upon one's person excepting only in his
home and place of business or upon hisland.” Storms at 464.

Medina a 250 (“once a license, or the equivaent, is granted, a right or status recognized under Sate
law would come into being, and the revocation of the license would require notice and hearing.”)

10



Article I, Section 22 of Rhode Idand’s Condtitution only states that “[t]he right of the people to
keep and bear arms shdl not be infringed.” It does not guarantee a right of sdf defense or a right to

carry aweagpon. Furthermore, the Court in Storms found thet the legidature, “in the interest of public

safety and wdfare” did not "unlawfully delegate its power” in assgning licensang authority under the
Firearms Act. Based upon the language in Storms and Rhode Idand's Condtitution, this Court is
unable to declare that a person in Rhode Idand has a fundamentd right to carry a weapon outside the
limits of his or her own land or business with or without a license which, in turn, would entitle them to
due process protection when applying for alicense.

Liberty Interest

Both Plaintiffs have indicated that they gpplied for licenses under the Firearms Act because they
tend to travel and carry large sums of money. Neither Plaintiff indicated, however, that he would not

be able to continue his business or lose his livelihood if he was unable to obtain a license to carry a

weapon. See Board of Regents, 408 U.S. a 573-74. There is nothing in the facts that suggest the
Paintiffs would be foreclosed of their employment opportunities if their applications were denied. Id.
Nor did either Plaintiff sate that his reputation or integrity would suffer if the Attorney Generd’s office
decided to deny his gpplication. 1d. Other than the mere fact of not being able to carry a wegpon, no
gigma has atached to the denid of their gpplications. Therefore, the Plaintiffs do not have a liberty
interest in an application to carry aweapon in Rhode Idand.
Conclusion
For the foregoing reasons, this Court finds that an gpplication to carry aweapon under R.I.G.L.

§ 11-47-18 does not provide for a hearing, nor is a hearing required under state law or under due

11



process considerations. Under Rhode Idand law, a person does not have alegitimate clam to alicense
to carry a weapon that would require a hearing. However, a hearing must be required by law in order
for an adminigrative matter to congtitute a contested case, and there must be a contested case in order

for this Court to have jurisdiction. See Pinev. Clark, 636 A.2d 1319, 1325 (R.I. 1994); RI.G.L. 8§

42-35-1, et seq.. That isnot the case here. Therefore, this Court is without subject matter jurisdiction,

and the Defendants motion to dismiss is granted. Counsd shdl present an order and judgment

consgent with the provisons of this decison.
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