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OPINION

PER CURIAM. The dlocation of costs and the contractud rights of the parties under both a
lease agreement and an addendum for the purchase and sdle of a restaurant business are at the heart of
this declaratory judgment action. The defendants, Brick Market Place Associates and Federal
Management Co., Inc. (collectivdy, BMPA), apped from an order granting partid summary judgment
to the plaintiffs, Sea Fare's American Café, George Karousos and Anna Karousos (collectively, Sea
Fare), aswell asfrom afina judgment ordering it to pay Sea Fare $114,951.06, including interest, after
anonjury trid on theissue of damages. On appea, BMPA asserts that the trid justice misconstrued the
terms of an unambiguous written lease between the parties, granted summary judgment based upon
erroneous factud findings, and made unsupported, speculative factud findings &t trial.

Facts/Procedural History
On February 15, 1992, Sea Fare negotiated and entered into a lease agreement with BMPA to

rent a portion of abuilding in Brick Market Place, Newport. The parties agreed upon aregular monthly



rent, as well as additiond payments based upon Sea Fare's revenues, its share of the building's water
usage, and its “percentage share’ of expenses.

The leased premises condsted of a 6,600-square-foot portion of a 19,611-square-foot
building. It had been occupied previoudy by a faled retaurant cdled “Dave and Eddi€s” BMPA
held avdid security interest in Dave and Eddi€' s business assets, and offered to sl them to Sea Fare
for $100,000. After conducting a walk-through inventory of the assets, Sea Fare was satisfied that it
would be purchasing what it viewed as a “turn-key” operatiion and executed an agreement for the
purchase and sde of the business assets. Before the closing, Sea Fare was informed that some assets
were being removed from the premises. It reported the problem to BMPA; however, BMPA assured
Sea Fare that there was $50,000 in escrow to cover the replacement of improperly removed assets.
Satisfied with this assurance, and despite the fact that it was not scheduled to take possession of the
premises for severa days afterwards, Sea Fare consummated the purchase and sale agreemert.

Like opening the oven door too soon on a soufflé, as soon as Sea Fare actudly took
possession of, and opened the front door of the leased premises, the rdationship between the parties
began to sink. Sea Fare dleged that most of the glassware, slverware and dishes that it had agreed to
purchase from BMPA were missing. Sea Fare contended that although BMPA had promised to refund
the replacement vaue of the missng items from the money in escrow, BMPA refused to honor that
promise when Sea Fare presented it with the actud bill.

Meanwhile, a ssorm was brewing over the adlocation of the “additiond rent” portion of the lease.
The lease provides that “[i]n the event the rentable space within the Property increases or decreases,
Lessee' s Percentage Share [of the additiond rent] shdl be adjusted accordingly.” Sea Fare contended

that by leasing out the parking lot and by increesing the number of parking spaces in that lot, BMPA
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increased the property’s rentable space. Consequently, Sea Fare maintained that its percentage share
of additiond rent payments should have been decreased.

Another bone of contention arose concerning the issuance of parking spaces. Sea Fare
asserted that in doing so, BMPA had breached the lease. In addition, Sea Fare averred that it had been
overcharged for its proportionate share of the building' s water and sewer hill, afact it did not discover
until it ingtaled its own separate water meter.

Before trid, the parties filed crossmotions for partid summary judgment. After hearing and
reviewing al the evidence, the trid justice granted Sea Fare’s motion and denied the motion of BMPA.
She found that: (1) by leasing the parking lot year-round and increasing the size of the lat, the rentable
gpace had increased; accordingly, Sea Fare's percentage share of the additional rent should be
decreased; and, (2) the missng inventory was removed the day before the closing; consequently, in
accordance with the purchase and sale contract, BMPA was responsible to reimburse Sea Fare for the
expense of its replacement.

After summary judgment was entered, a nonjury trid was conducted to determine the
reasonable replacement cost of the missing inventory; the adjusted percentage share of additiond rent;
and the extent, if any, that Sea Fare was overcharged for water. After the tria concluded, the trid
justice ordered BMPA to: pay Sea Fare $9,511.33 in compensation for the missing inventory; reduce
Sea Fare's percentage share of the additiona rent from 33.96 percent to 16.5 percent and refund
overpayments, and, reimburse Sea Fare the difference between the amount it charged for water in 1998

and the amounts it charged in both 1993 and 1994. BM PA now appeals.



Analysis
BMPA raises severd issues on apped. Fird, it contends that the trid justice erred by including the
parking lot in her computation of the totd rentable space because the lease specificaly provides that
Sea Fare's “percentage share’ is based upon its 33.96 percent occupancy within the building. It
maintains that only an increase or decrease in the amount of rentable space within the actua building
could cause the percentage share to be adjusted. BMPA then asserts that the trid justice erred in
finding that the missing assets were removed before the closing and, given the fact that there was no
gpecific inventory made of those assats, that she erred in relying upon Sea Fare s bill in determining the
amount of damages Findly, BMPA mantans tha Sea Fare did not present any evidence
demondtrating that it had been overcharged for water, and asserts that the trid justice arbitrarily and
capricioudy estimated a figure that was based upon pure speculation.
(i) The Additional Rent

Although both parties ingsted below that the lease agreement is unambiguous, both parties
strongly advocated different interpretations of the provisons concerning the caculaion of additional
rent.

“We have emphaszed before that ‘[t]lhe purpose of summary judgment procedure is issue

finding and not issue determination.” ” D.T.P., Inc. v. Red Bridge Properties, Inc., 576 A.2d 1377,

1381 (R.I. 1990) (quoting Westinghouse Broadcasting Co. v. Did Media, Inc., 122 R.I. 571, 582, 410

A.2d 986, 992 (1980)). It is wdl established that, on a motion for summary judgment, if the moving
party caries its initid burden of establishing that no genuine issue of materia fact exigts for a finder of
fact to resolve, “the nonmoving party then mugt identify any evidentiary materids dready before the

court and/or present its own competent evidence demondrating that materia facts remain in genuine
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dispute” Heflinv. Koszela, 774 A.2d 25, 29 (R.I. 2001) (quoting Doe v. Gelineau, 732 A.2d 43, 48

(RI. 1999)). “[T]he nonmoving party ‘cannct rely soley on mere dlegations or on the denids
contained in the pleadings to defeat the motion.” ” Id. Notwithstanding, “[aln ambiguity in a contract

cannot be resolved on summary judgment.” Rotdli v. Catanzaro, 686 A.2d 91, 95 (R.I. 1996). That is

because “the congruction of ambiguous contract terms is a question of fact.” 1d. “A contract is
ambiguous if, in light of our rules of contract interpretation, it is reasonably susceptible of different

congdructions” D.T.P., Inc.,, 576 A.2d at 1381 (quoting Westinghouse Broadcagting Co., 122 R.I. a

579, 410 A.2d at 991.

In this case, the digputed lease provides that the “demised premises’ leased by Sea Fare
congsts of “approximately 6,660 square feet of floor space within the building located a 151 Swinburn
Row, in Newport[.]” The lease then provides that “[slad land and building is hereinafter caled the
Property[.]” The lease later provides that for purposes of caculating Sea Fare's amount of additional
rent, “Lessee’s Percentage Share shdl be * * * 33.96 [percent] based upon a tota rentable space

within the building of Nineteen Thousand Six Hundred Eleven (19,611) square feet.” The lease then

dates that “[i]n the event that the rentable space within the Property increases or decreases, Lessee's

Percentage Share shall be adjusted accordingly.” (Emphasis added.)

Sea Fare contends that the term “property” refers to dl the land at 151 Swinburn Row,
including the parking lot, and thet the trid justice correctly determined that the rentable space within the
property had increased when BMPA leased out the parking lot on an annual bass. BMPA takes the
opposite pogtion. It maintains that the percentage share can be based only upon the actud square
footage leased within the building and that the additiond rent can be adjusted only if the building is

expanded or contracted.



The lease clearly states that caculation of Sea Fare's percentage share of the additiond rent is
based upon its proportionate share of occupancy within the building.  The lease provides that such
percentage share would be adjusted if the rentable space within the property were to change.
However, it makes no provison for caculating Sea Fare' s percentage share of the additiona rent if the
increase in “rentable space’ is not contained within “the building.” Concelvably, thet is because the term
“property” refers only to the building and the land it occupies and not to dl the land located on the lot.

The record reveds that at the time the lease was signed, Sea Fare was aware that adl users of
the parking lot were being charged a fee to park during each summer tourist season.? Since Sea Fare
took possesson of the premises, however, those parking their cars in the lot are charged a fee
regardiess of the time of year. However, the fact that the calculation of additiona rent is based only
upon proportiona occupancy of the building rather than of the property as a whole suggedts that the
parties may not have intended the parking lot to be included within the definition of property for the
caculation of rentable space.

Because the provisons concerning the calculation of Sea Fare's percentage share of additiona
rent are ambiguous and, thus, raises a question of fact about the intent of the parties to the contract, the

trid justice erred in granting Sea Far€' s partid motion for summary judgment on thisissue.

(i) TheMissing Inventory
It is undigouted that items of inventory were improperly removed from the premises. However,

BMPA assartsthat the trid justice improperly granted partiad summary judgment in favor of Sea Fare on

1 According to the lease, part of the additiona rent would be used to maintain the parking lot.
2 Indeed, in the lease, BMPA reserved the right to charge a fee to dl users of the lot and to charge
those of Sea Far€’ s customers who use the lot for more than one hour.
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this issue because, it contends, there are genuine issues of materid fact about exactly when that
improper remova occurred. BMPA observes that the business purchase and sale agreement provides
that: “Sdler assumes dl risk of destruction, loss, or damage * * * up to the date of closing[,]” and notes
that Sea Fare did not report the loss until two days after the closing. Consequently, it contends that
there should have been a tria to determine when the remova took place and whether the risk of loss
had shifted to Sea Fare. The trid justice unequivocally reected this contention below and, based upon
the evidence before her at the time, we cannot say that she erred.

Although BMPA maintained that there was a genuine issue of materid fact concerning the timing
of the inventory’s disgppearance, it did not offer any competent evidence to show that the missng items
were removed from the premises after the closing, thereby refuting the evidence presented by Sea Fare.
Consequently, it did not carry its burden of proving that genuine issues of materid facts remained in
dispute.

The undisputed evidentiary materids submitted by Sea Fare reved that, before sgning the
business purchase and sdle agreement, Sea Fare conducted a walk-through inventory of the premises.
At tha time, Dave and Eddi€' s was open for business and was very busy. Consequently, a detailed,
particularized inventory of the smdler items was not feasble, and only the larger, more expensive items
specificaly were liged on the agreement. However, after observing that everything appeared to be
running smoothly, and satisfied that the former business had the necessary and appropriate amount of
inventory required for aturn-key restaurant operation, Sea Fare agreed to purchase the assets.

Subsequently, aday or two before the closing, Sea Fare received an anonymous tip that items
were being improperly removed from the premises. Not having access to the building, Sea Fare

immediately contacted BMPA to report its concerns. BMPA assured Sea Fare that it would refund
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from the escrow account the cost of improperly removed inventory. At the closng, BMPA agan
assured Sea Fare that it would accept full responsbility for the replacement cost of any items that might
be missng. Although Sea Fare was not scheduled to take possession of the premises and its inventory
until two days after the closing, based upon BMPA'’s assurances, it participated in the closing of the
purchase and sde agreement.

When Sea Fare actualy took possession of the premises, it discovered that many items were
missing, including dmog al the dishes, slverware and glassware. Sea Fare promptly informed BMPA
about the loss and was advised to replace the missng items and that the purchase price would be
refunded from the escrow account.

From this evidence, we conclude that thetrid justice did not err when she found in favor of Sea
Fare on the issue of the missng inventory. See Heflin, 774 A.2d at 29.

BMPA next contends that even if the items had been removed before the closing, it was
impossible to determine exactly what was missing because Sea Fare did not itemize the assets on its
inventory list. Asareault, it maintains that because the quantity and qudity of the missng inventory was
unknowable, that the trid justice's cdculaion of damages was based upon pure speculation and was
legdly improper.

“The amount of damages sustained from a breach of contract must be proven with a reasonable
degree of certainty, and the plaintiff must establish reasonably precise figures and cannot rely upon

speculation.” Nationd Chain Co. v. Campbell, 487 A.2d 132, 134-35 (R.l. 1985). “However,

‘[p]lantiffs will not be denied recovery merely because the damages * * * are difficult to ascertain, as

long as they prove damages with reasonable certainty.” ” Id. at 135.



Attrid Karousos presented an invoice for the items he had purchased. The record reved s that
he is dleged to be an experienced restaurateur who owns a dining establishment in Portsmouth and is
sad to enjoy a worldwide reputation as a gourmet chef and food writer. He testified that purchasing
restaurant supplies is an integra part of running a restaurant, and that he has had ten years of such
purchasing experience. He dated that the standard procedure for calculating the amount of inventory
needed to make a restaurant operationa is based upon that restaurant’ s seating capacity. Applying that
formula to the leased premises, he caculated what inventory was missng and then purchased its
replacement. He then presented the bill as evidence of that purchase.

The trid judtice spedificaly found Karousos's undisputed testimony to be credible and, based
upon that testimony, she found that the fair and reasonable cost of replacing the missng inventory was
$9,511.33, plusinterest. Recognizing that the precise number of missing inventory items was difficult to
ascertain, we cannot say that she erred in making that determination.

(iif) Chargesfor Water Usage

BMPA contends that the trid justice's decison ordering it to refund charges for water usage
was arbitrary, capricious and not supported by the evidence.

The record reveds that in 1992 and 1993, the first two years of the lease, the entire building
possessed just one water meter.  BMPA assarts that during that period, it made water usage
assessments based upon its good-faith estimates of Sea Far€' s proportionate share of the water usage.
In February 1994, as permitted by the lease, Sea Fare indtaled its own separate water meter.®

Subsequently, Sea Fare€'s water usage assessments dramatically declined. Sea Fare contested the

3 The lease provides that “[tlhe Lessee shdl have the right at its own expense to ingtal meters for
determining the actua amount of its sewer and water useage [dc].”
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previous assessments as being too high. At trid, Karousos testified that, based upon his experience,
sart-up restaurants use substantialy less water than do those that are established. He further testified
that as a restaurant becomes established, he would expect its water usage charges to increase with the
additiona business rather than decrease asit did in this case.

Basad upon the competent evidence before her, the trial justice found that Sea Fare had been
overcharged for water usage during the first two years of its operation and that, pursuant to the leasg, it
was entitled to contest these charges. Recognizing that such damages were hard to cdculate, she
observed that since the separate meter had been ingtalled, the highest water usage charge had occurred
in 1998 and that it was far less than the assessments of 1992 and 1993. Using the 1998 charge as a
baseline, she ordered BMPA to refund the difference between what Sea Fare pad in that year and
what it overpaid in both 1992 and 1993.

Acknowledging that ‘the findings by a trid judice Stting without a jury in a avil case are
accorded great weight and will not be disturbed on review ‘unless such findings are clearly erroneous or
unless the tria justice misconcelved or overlooked materia evidence or unless the decison fails to do

subgtantid justice between the partied,]’ ” Kingstown Mobile Home Park v. Strashnick, 774 A.2d

847, 858 (R.I. 2001) (quoting Harris v. Town of Lincaln, 668 A.2d 321, 326 (R.l. 1995)), we cannot

say that thetria justice erred in her calculation of damages on thisissue.

For the foregoing reasons, we deny BMPA's gpped from the judgments in favor of Sea Fare
on the missing inventory and water use overcharges. We sudan, in pat, BMPA’s goped from the
hearing jugtice’s grant of summary judgment in favor of Seafare pertaining to the rentd provisons
contained in the lease because materid issues of fact exist concerning the interpretation of what portion,

if not dl, of BMPA'’s property was intended by the parties to be included in the lease for purposes of
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cdculating the additiond rent. Because such materid issues of fact exid, and conagent with this
opinion, we remand the papers in this case to the Superior Court for trid only on the additiond rent

issue,
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