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OPINION

Flanders, Justice. This gpped from a crimind conviction chalenges the voluntariness of a
defendant’s courthouse confession to a series of robberies that occurred in the southeastern part of
Rhode Idand during 1992. It dso questions the propriety of the defendant’s absence from a pretria
chambers conference during which the trid justice granted the defendant’s motion to sever his case a
tria from that of a codefendant.

The defendant, Joseph Brouillard, was indicted, tried, and convicted for committing two counts
of robbery in violation of G.L. 1956 § 11-39-1; committing two counts of conspiracy in violation of
G.L. 1956 § 11-1-6; carrying a pistol without alicense in violation of G.L. 1956 § 11-47-8; possessing
afirearm after being convicted of a crime of violence in violation of § 11-47-5; and for being a habitual
crimind in violation of G.L. 1956 §12-19-21. The defendant’s cousin, Kenneth J. Brouillard (cousin),
was aso indicted on smilar charges arising from the same incidents. However, instead of proceeding to
trid, the cousn eventudly pled guilty and received a sentence of twenty-five years, with eight to serve,

seventeen suspended with probation.  During defendant’s trid, just prior to closng arguments,
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defendant fled the jurisdiction. The police, however, eventudly gpprehended him, after which the court
sentenced him in 1995 to fifty years imprisonment with twenty years to serve!

The defendant contends on apped that (1) his confesson to the police should have been
suppressed, and (2) he should recelve a new trid because he was not present at a pretrid chambers
conference during which the trid judtice granted defendant’s motion to sever his trid from tha of his
cousn. The defendant argues that this conference, conducted in his absence, violated his right to be
present a every stage of histria as guaranteed to him by the Sixth and Fourteenth Amendments to the
United States Congtitution, and by art. 1, sec. 10, of the Rhode Idand Condtitution, as well as by Rule
43 of the Superior Court Rules of Criminal Procedure. For the reasons expounded below, we deny
defendant’ s gpped and affirm the judgment of conviction.

Analysis

A. Voluntariness of Defendant’s Confession

The defendant clamed that he was undergoing symptoms of acohol withdravd when he
confessed to his crimes during a pre-arraignment courthouse meeting with the police on March 31,
1992 -- ameeting that defendant had requested his wife to arrange. He averred that he had been in the
habit of drinking a quart of vodka and several beers per day before his March 28 arrest. The defendant
further suggested that, under the conditions of withdrawa imposed upon him during his post-arrest stay
in the prison hospitd ward, his mental state had deteriorated so dradtically that his later confesson
during his March 31 courthouse meeting with the police should be considered involuntary.  Although

defendant did not give a satement to the police on the night of his arest, he camed that his

1 For violaing the habitual offender statute, the defendant was also sentenced to Six additiona
months to run consecutively with each count.
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“deteriorated menta state caused by his acohol withdrawa was no resstance againgt the coercive
police conduct during his interrogation.” While he was recuperating in the prison hospital ward at the
Adult Correctiond Indtitutions (ACI), defendant contended that “the [police] threats and promises
[during his initid interrogation] kept amplifying in the defendant’'s mind.” He further asserts on goped
that the record contains sufficient facts for this Court to conclude that his courthouse confession to the
police severd days after his arrest was not a product of his free and rationd thought and thet therefore it
should have been suppressed.

1. Standard of Review

In reviewing atria justice’s motion to suppress a confession, “we accord deference to the trid
court’s factud findings concerning the historical events pertaining to the confesson by usng a ‘clearly
erroneous standard of review.” State v. Carter, No. 97-257-C.A., dip op. a 8 (R.I., filed Jan. 28,
2000). With respect to the voluntariness of a confession, however, this Court undertakes a de novo
review of questions of law and mixed questions of law and fact because conditutiona rights are

implicated in these determinations. 1d. (cting State v. Nardalillo, 698 A.2d 195 (R.I. 1997)). A

defendant’s confesson is admissble if the state proves by clear and convincing evidence that the
defendant knowingly, intelligently, and voluntarily waived his condtitutiond rights, including his right to
remain slent and to obtain legd representation. Seeid.

2. Initiation of Contact with Police and Defendant’s Waiver of his Rights

In determining the admissihility of a confesson by a defendant who initialy has invoked one or
more of his or her Mirande? rights, two factors must be consdered: (1) whether the defendant “initiated

conversation” with the authorities; and (2) whether, consdering the totdity of the circumstances,

2 See Mirandav. Arizona, 384 U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694 (1966).
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defendant waived his or her “right to counsd and to remain slent.” State v. Lionberg, 533 A.2d 1172,

1177 (R.I. 1987). In this case defendant not only initiated contact with police, but he also expresdy
walved his conditutiond right to counsdl and to remain slent immediately before he confessed to the
crimesin question

The evidence offered at the suppresson hearing in this case amply supports the concluson that
defendant initiated the meeting with the police during which he confessed to the crimes in question
Even tough a defendant initidly invokes his or her conditutiond rights, this circumstance does not
preclude the defendant from subsequently changing his or her mind and offering to speak with the
police, in which event any resulting statement may be considered voluntary. Seeid. Such aninitigtion of
contact with the authorities must indicate “a willingness and desire for a generdized discusson about”

the crimes a issue. 1d. (quoting Oregon v. Bradshaw, 462 U.S. 1039, 1045-46, 103 S.Ct. 2830,

2835, 77 L.Ed.2d 405, 412 (1983)). In Lionberg, the defendant was arrested in Kansas and initidly
invoked his right to counsd after being informed of his Mirandarights, & which point the police officers
ceased further questioning. 1d. at 1176. The police thereafter placed the defendant in a cell, and some
time later he asked one of the officers when he was going to be extradited to Rhode Idand. 1d. When
the officer responded that he was not sure the defendant would be extradited because he did not know
why the defendant was wanted in Rhode Idand, the defendant responded, “[T]hey want me because |
killed thet old lady and stole her car. That's murder one and grand theft auto.” 1d. This Court held that
athough a crimina suspect initidly may invoke his or her rights and then terminate police questioning,
such an event does not preclude the trid court from admitting into evidence the suspect’s later
confession after the suspect has changed his or her mind, hasinitiated police contact, and has engaged in

conduct that effectively waves his or her rightsto obtain legd counsd and remain slent. 1d.
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The only witnesses who tedtified at the suppresson hearing in the present case were Officer
Philip Martin (Officer Martin) and Detective George Arruda (Det. Arruda). Their uncontradicted
testimony was that defendant, through his wife, initiated contact with them while defendant was being
detained at the ACI. Detective Arruda had initidly advised defendant of his rights in the early morning
hours of March 28, 1992, severd hours after defendant’s arrest. At that time, defendant did not wish
to give the police a gatement. However, when testifying about the courthouse meeting with defendant
on March 31, Det. Arruda described the post-arrest events that indicated that defendant had changed
hismind:
“Q And who initiated the meeting between you and this Defendant on the 31?
“A His[defendant’ 5] wife.
“Q And you were not prepared to take a statement that morning, is that correct?
“A Not at dl, gr. | never expected to speak to that gentleman.
“Q And only because of his wife having contacted the Little Compton Police did
you go and meset with him, isthat correct?
“A That's correct, Sir.”
Likewise, Officer Martin testified that a member of his department received a phone cal on
March 29, 1992, from defendant’ s wife, Gail Brouillard. Officer Martin further testified that as a result
of Gail Brouillard' s call, he and Det. Arruda met with defendant because *[defendant] wanted to speak
with us concerning the robberies that had occurred.” Such an invitation from defendant’ s wife certainly
indicated to the police that defendant possessed a “willingness to discuss’ the crimes in question.
Lionberg, 533 A.2d at 1177.
Furthermore, defendant admits that he ingdructed his wife to cdl the police while he was
incarcerated at the ACI because he wanted to talk with them. Once defendant initiated this contact, the

police responded appropriately by meeting again with defendant and taking his statement. See State v.

Hadgead, 414 A.2d 1138, 1151 (R.I. 1980) (holding that a defendant who initidly requested an
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atorney and later waived his rights by informing police he wanted to give a satement ‘knowingly,
voluntarily, and intdligently waived his right[s]”). In this case, without any police prompting or
encouragement, much less coercion, defendant smply changed his mind after initidly invoking his
Miranda rights.

Nevertheless, defendant contends that his waver of rights was involuntary because of his
medica condition a the time he met with police a the Newport courthouse. He claims that he was
auffering from acohol withdrawa symptoms that impaired his cgpacity for rationd functioning. For the
reasons set forth below, however, we disagree with defendant’s contention that his confesson should
have been suppressed.

Firg, defendant’s impaired mentd date, if it was impaired, was irrdevant to the question of the
voluntariness of his confession because it was not induced by the police or by any other state actor. Cf.

Colorado v. Conndly, 479 U.S. 157, 107 S.Ct. 515, 93 L.Ed.2d 473 (1986) (holding that a

confesson of amentdly ill defendant induced by “God's command” to confess or commit suicide, while
involuntary in the broader sense of the term, was not involuntary within the meaning of the Fourteenth
Amendment when the coercion dleged was not due to impermissble police conduct). In this case
defendant’s dleged dcohol-withdrawa symptoms were aproduct of his own tippling tendencies and
not of any coercive state action. Moreover, defendant’s mere detention in the prison hospital ward
pending his arraignment did not amount to improper state action or police coercion. Hence, defendant’s
acohol-related problems do not congtitute grounds for daiming that his waiver of rights and subsequent
confession were involuntary.

Second, the totdlity of the circumstances surrounding defendant’s waiver of hisrights dso belies

his assertion of police coercion. At the suppression hearing, Officer Martin tedtified that when he and
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Det. Arruda findly met with defendant on March 31, defendant gppeared “not to have any problems
out of the ordinary. He seemed to be, the best way to put it, would be norma as far as | could tell.”
According to Det. Arruda, defendant “was coherent. He well knew what he was doing.” These
Statements were uncontradicted because they came from the only two witnesses who testified during the
motion to suppress defendant’ s confession.

The defendant’'s medicd records from the ACI condituted the only evidence defendant
introduced at the suppresson hearing to support his contention of menta incapacity. Although
defendant introduced these records in an attempt to show that he was unable to confess voluntarily
because of his medica condition on that date, the medical records do not support that concluson. The
notes from March 31, 1992, the day defendant confessed, indicate that defendant was not experiencing
any tremors, that he was dert, oriented, and had dept wdl; and that, in his own words, he “[felt] o.k.”
The notes for that day aso indicated that the medication he had been receiving was withheld because of
his court gppearance. Thus, as in State v. Page, 709 A.2d 1042, 1044 (R.l. 1998), defendant’s
“assertion [that he was incapacitated due to adcohol withdrawa symptoms] was beied by the
undisputed fact that he was coherent and responsive during the police interview.”

It is dso undisputed that defendant received his Miranda rights for a second time on March 31,
just before giving his gatement. Officer Martin testified asfollows:

“| asked [defendant] if he wished to spesk with us. He said that he did.
At that point | read him his Miranda rights which are clearly printed on a
Miranda sheet. | read each right to him and | dso let him read them
himsdlf. | then asked him if he understood dl of the rights. He said that

hedid. | asked him if he would sgn the rights form and initid it, and he
did.”



Officer Martin further tedtified that after recaiving and waiving his rights, defendant indicated that he
wished to give a statement.  The defendant never requested an attorney and he never asked for the
questioning to cease.  After acknowledging that he was advised of his rights and wished to waive them,
defendant responded to this question: “Joseph, in your own words, can you tdl the police what you and
Kenneth Brouillard have been doing recently regarding robberies in Tiverton, Little Compton, Rhode
Idand and Westport areas’? The defendant then proceeded to provide the police with a sSngle-spaced
gatement, which was about five pages long confessing to the crimes. Because the trid justice was
waiting to arragn defendant formdly, the officers findly interrupted him, which prompted defendant to
complain that he was being rushed and that he had many more details to share. Thus, it is abundantly
clear to usthat, in light of the totaity of the circumstances, defendant was eager to tak to the police and
did so after knowingly and intdligently waiving his rights.  The evidence overwhemingly supports the
trid justice' s finding that “knowingly, understandingly and without any coercion this individua waived his
rights.”

B. Defendant’s Claim that He Was Denied His Constitutional and Statutory
Rightsto be Present at All Stages of His Trial

1. Defendant’s Use of Affidavits Outsde the Record

The defendant next clams that he expresdy forbade his trid attorney from filing a motion to
sever his case from that of his codefendant cousin, who had been indicted on smilar charges. He dso
dlegesthat histrid atorney lied to him by indicating that no such motion would be filed, but his attorney
nevertheless filed such a motion anyway. The defendant contends that after he discovered that his trid

had been severed from his cousin’s trid, his attorney lied to him again by asserting that the trid justice



severed the trids on hisown initiative. 1n support of these alegations, defendant relies in large part upon
his own affidavits -- filed for the first time with this Court -- which he attached to his brief.

The defendant further clams that the trid justice’s granting of his motion to sever his trid from
that of his codefendant serioudy undermined his &bility to defend himsdf by depriving him of the
opportunity to develop trid drategy and to formulate litigation tactics with his attorney. He asserts that
“the phantom motion to sever that was filed under bizarre circumstances, was a materia stage of the
proceeding which had a subgtantid effect on the defendant’s ability to communicate with his attorney,
trid drategy and gpparent ability to defend againgt the charges” Significantly, he does not €ucidate
how his attorney’ s filing of the mation to sever undermined his ability to communicate with his atorney,
and we are at aloss to fathom how this could be so. However, in the next section of his gppdllate brief,
defendant also raises the issue of ineffective assstance of counsdl, and aleges that his attorney did not
want to try the case agangt him (depite filing a motion to sever that, if granted, would guarantee that
defendant’s lawyer would try the case done). Moreover, defendant contends that if he had received
the aggressve trid defense his cousin had recelved, the result of histria would have been different.

To alarge extent defendant bases his argument on his own affidavits, which were sgned and
witnessed years after his trial when his brief was filed with this Court, and which he has attached as
exhibits to his brief. These affidavits, which contain sdf-serving conclusory statements, are not part of

thetrid court’s record and thus cannot be considered by this Court. American Hoechst Corp. v. Carr,

621 A.2d 710, 712 (R.I. 1993) (holding that even when appdllate review is de novo, it is limited to the

record as developed below). See aso Hudson v. Nepalitano, 575 A.2d 187, 189 (R.I. 1990) (holding

that “[a]ttempting to cure a defect for the firgt time in a proffer of evidence before the gppellate court is

unavaling’). Inasmilar Stuation to this case, a party submitted an affidavit to this Court in support of
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its gppellate contentions.  In refusing to consder that affidavit, this Court stated that the “case must be

decided upon the evidence introduced in the superior court.” Princess Ring Co. v. Home Ins. Co., 163

A. 181, 181 (RI. 1932). Likewise, we will not consder submissons by defendant that were not
introduced or even mentioned before the Superior Court and have no basisin thetrid court’ srecord. It
iswell settled that arguments raised for the first time on goped are not properly preserved for appellate

review. See State v. Donato, 592 A.2d 140, 141 (R.I. 1991). None of defendant’s objections to the

motion to sever wes raised below, despite defendant’s acknowledgment that he learned that the trid
justice granted the motion to sever before trid. Moreover, his own attorney filed the maotion, and
defendant proceeded to trid without derting the tria justice that he objected to having his case severed
from the charges againg his cousin. Findly, the record as developed below indicates that the disparate
sentencing between defendant and his cousin had its badis in the different facts and circumstances of
each defendant’ s respective Stuation.

Firdt, the record indicates that defendant filed amotion to sever on January 26, 1994. The
defendant was, in fact, tried separately from his origind codefendant. However, while defendant blames
his harsher sentence on the granting of the requested severance, the record reflects a different reason for
defendant’ s disparate disposition.  The prosecutor explained the difference between defendant and his
codefendant cousin during defendant’ s sentencing, as follows:

“I would like to take a moment to point out, although the co-defendant
received a lower sentence than I’'m going to ask the Court to impose,
it's because the two stand in a different light, it's because it's like night
and day between the Defendant and co-defendant, despite what the
Defendant’s verson of events are [9c]. The co-defendant, the State's
case againd the co-defendant was not as strong as the State's case
agang this Defendant. * * * This [defendant] was involved in the

robberies and | believe he wore a knit hat but nothing conceding his
face, and there is strong pogtive identification of this particular
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Defendant. The second robbery, it's this Defendant obvioudy as |
referred to earlier that went in the liquor tore by himself and robbed
that store. * * * And mogt notably, the co-defendant | don't believe
had the horrific record and history that this Defendant has with the
Court systlem, again not only in Rhode Idand but in Massachusetts. |
suggest those are key difference [sc] between those two individuas and
they must be treated differently in that respect.”

It is only now, &fter his conviction, that defendant contends that he had no knowledge of the
severance motion when it was filed and no communication with his atorney on this score. The
defendant aso now claims that his attorney did not want to try the case and was unprepared for tridl.
However, this argument is undermined by the very fact that defendant’s counsd filed a motion to sever,
thereby guaranteeing that, if the motion was granted, he would assume sole responsibility for trying the

case without the assistance of the cousin’s attorney.

2. Defendant’ s Absence from the Conference Concerning His Pretrial Motion to
Sever

We hold that defendant’ s abbsence from the pretrid chambers conference during which the court
granted his motion © sever did not impinge upon his right to a fair trid. Pursuant to the Fourteenth
Amendment’s Due Process Clause, a defendant’'s presence at a paticular stage of the pretrid
proceedings is a condition of due process “‘to the extent that a fair and just hearing would be thwarted

by his absence, and to that extent only.”” Kentucky v. Stincer, 482 U.S. 730, 745, 107 S.Ct. 2658,

2667, 97 L.Ed.2d 631, 647 (1987) (quoting Snyder v. Massachusetts, 291 U.S. 97, 107-08, 54

S.Ct. 330, 333, 78 L. Ed. 674, 679 (1934)). Although Rule 43 of the Superior Court Rules of

Crimind Procedure® grants broader rights to a defendant, it, too, only requires the defendant to be

8 Rule 43 of the Superior Court Rules of Crimind Procedure provides in pertinent part:
“Presence of the defendant. -- The defendant shall be present
a every dage of the trid, including the impaneling of the jury and the
return of the verdict, except that the defendant may be excluded from
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present at every stage of the trid that concerns “the guilt or innocence of defendant or affect[s] his ability

to defend againg the charges agang him.” State v. LaChappelle, 424 A.2d 1039, 1046 (R.I. 1981).

In LaChappdlle, the trid justice and a reluctant prosecution witness held an in-chambers
conference to determine whether the witness understood the consequences of faling to testify and to
determine the underlying reason for her unwillingness to respond to defense counsd’s questions. 1d.
Following his conviction defendant gppeadled based upon his clam that his absence from the
in-chambers conference violated his Sixth and Fourteenth Amendment rights under the United States
Condtitution, as wdl as his rights under art. 1, sec. 10, of the Rhode Idand Congtitution and Rule 43.
With respect to the Fourteenth Amendment claim, this Court ruled that the conference did not bear any
reasonably substantia relationship to defendant’s opportunity to defend againgt the charges, nor did his
absence deny him afair and just hearing on the charges because he “was present * * * at dl timeswhen
the complainant tetified” before the trier of fact. LaChappdlle, 424 A.2d at 1044. Likewise, disposing
of the motion to sever during a pretrial chambers conference did not violate Rule 43 because the
conference was not considered by the Court to be a* stage of the trid” that related to either defendant’s
guilt or innocence, nor did it affect defendant’ s ability to defend himsalf againgt the pending charges. 1d.

at 1046. See dso State v. Souza, 425 A.2d 893, 901 (R.l. 1981) (holding that the absence of the

defendant in the courtroom during a supplementd jury ingruction was not a violation of defendant’s

rights).

the proceedings if, after appropriate warning, the defendant perssts in
conducting himsdlf or hersdf in a manner so disorderly, disruptive, and
disrespectful of the court that the trid cannot be carried on with him or
her in the courtroom.”
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The defendant relies heavily upon People v. Spotford, 650 N.E.2d 1296 (N.Y. 1995), for the

proposition that defendants have statutory and congtitutiond rights to be present at dl materid stages of
a crimind trid, including ancillary pretrid proceedings. However, the court in Spotford ruled that a
defendant has the right to be present at an ancillary proceeding only when he has “ something vauable to
contribute’ and his presence would have a substantia effect on his ability to defend himsdlf. 1d. at 1297

(quoting People v. Mordes, 606 N.E.2d 953, 957 (N.Y. 1992)). The pretrid hearing in Spotford

involved a hearing to determine whether dleged previous bad acts could be used as direct evidence of
the defendant’s guilt. As such, the court held that because it was a factud hearing and the defendant
himsdf was in the best position to deny or controvert the prosecutor’ s “unrebutted view of the facts the
defendant’s presence was required.” 650 N.E2d a 1298. Unlike a factud hearing a which
defendant’ s presence is required, the motion to sever in this case was procedurd in nature. See Statev.

Morton, 715 A.2d 228, 260 (N.J. 1998). In Morton, the defendant appeded his convictions for

murder and robbery on numerous grounds, including his absence from a pretrid motion to sever histrid
from that of his codefendants. The court found that the trid justice did not commit reversible error by
conducting the hearing without the presence of the defendant because the motion focused on questions
of law. Thus, the traditiond judtifications underlying the defendant’s right to be present a al materid
seps of thetrid did not gpply to thistype of an ancillary hearing. 1d. Thaose traditiond judtifications, the
court dtated, included the defendant's “right to assst counsd in his defense, to assgt in the
cross-examination of witnesses, and to influence the jury psychologicdly by his presence” 1d.
Similarly, those judtifications were absent in the case at bar with respect to the chambers conference
during which the court granted defendant’'s motion to sever. For these reasons, defendant had no

condtitutiond or other right to be present when the court granted his pretrid motion to sever.
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C. | neffective Assistance of Counsdl

Findly, defendant clams that his conviction should be reversed on direct apped for ineffective
assstance of counsel because extraordinary circumstances exist and the dleged ineffective assstance is

clear from the record. In support of this proposition defendant relies upon United States v. Gallegos,

108 F.3d 1272 (10th Cir. 1997). In that case the defendant asserted her conflict-of-interest argument
at trid and in a pogt-trid motion, and the District Court had considered the merits of her argument and
denied her dam. |d. at 1280. Therefore, the ineffectiveness-of-counsd claim was well documented in
the record and the Court of Appeals had the ability to review the issue on direct apped. 1d. Here,
however, there is no such well-documented record to review.

This Court repestedly has held that it will not consder a clam of ineffectiveness of counsd that

israised for the firgt time on a direct apped. See State v. Malstrom, 672 A.2d 448, 450 (R.1. 1996);

State v. Heath, 665 A.2d 1336, 1337-38 (R.l. 1995); State v. Gibbons, 418 A.2d 830, 839 (R.I.

1980). Such matters must be pursued in an gpplication for post-conviction relief pursuant to G.L. 1956
§10-9.1-1. There has been no application here for post-conviction relief.
Moreover, and contrary to the defendant’s claim, it is not at al gpparent from the record that

defendant received ineffective assstance of counsdl. In Strickland v. Washington, 466 U.S. 668, 687,

104 S.Ct. 2052, 2064, 80 L.Ed.2d 674, 693 (1984) the United States Supreme Court set forth the
gandard for determining whether counsel has been ineffective. Under the two-part test announced in
Strickland, defendant must show both that “counsd made errors so serious that counsel was not

functioning as the ‘ counsel’ guaranteed the defendant by the Sixth Amendment,” and that “the deficient

4 Under G.L. 1956 § 10-9.1-1(8)(1), persons claiming that their crimina convictions were
obtained “in violation of the congtitution of the United States or the congtitution or laws of this Sate’
may file applications for post-conviction relief.
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performance prgjudiced the defense [and] deprive[d] the defendant of afarr trid, atrid whose result is
reliable” 1d. On the present record, the defendant’s counsel in the case at bar did not make any
gaing errors that would satisfy the Strickland standard. Most importantly, his contested motion to
sever appeared to be a sound, drategic gambit under the circumstances of this case. Defense counsel
filed severd pretria motions on defendant’ s behalf, and appears to have adequately cross-examined the
prosecution’ switnesses at trid.  Given the defendant’ s confession and the identification of the defendant
by the robbery victims, it gppears to us, on thislimited record, that it is highly unlikely that the defendant
recaived ineffective assstance of counsd. In any event we cannot entertain his daim tha his counsel
was ingffective on this direct appedl.
Conclusion
For the foregoing reasons, we deny the defendant's gpped and affirm the judgment of

conviction.
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